Encyclopedia of Economic law Journal, 29: 21, 2022

Legal and Economic Analysis of Surface Runoff Losses
and How to Compensate

Ali Roohizadeh?

Assistant Professor at Islamic Azad
University, Parand and Robat karim
Branch

Received 2021/05/05 Accepted 2021/06/19

ABSTRACT

Nowadays surface runoff pollution as a crisis of human societies, has forced
most countries to seek legal solutions to solve this phenomenon, the most
important of which is the establishment of civil liability in this area.
Although, according to economic analysis, compensation can not have much
effect on optimal deterrence, nevertheless, its effect on reducing water
pollution can not be denied.

This study, after a comprehensive review of available sources and then
analyzing the findings, has concluded that the mere existence of pollution
causes harm, so it is sufficient to determine the causality relationship
between the pollution and its actor in order to establish civil liability; In
addition, the government can be held liable for damages, both in terms of
supervision and ownership, and by providing a broad interpretation of the
concept of "beneficiary”, it can be said that NGOs are considered
"beneficiaries” in making such claims and assuming victory in litigation,
compensation can be used for sustainable development.

Finally, according to the model of sustainable development in the economy,
the production of goods is not only a subordinate of labor and capital, but
must also be considered in the production process, materials and
environmental goods such as water. Therefore, from the perspective of
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environmental economics, water pollution is considered as a cost of
production or consumption, and the higher this cost, the optimal production
and economic growth will not be a subordinate of sustainable development.

Keywords: Optimal deterrence, Pollution, Loss, Compensation, Surface
Runoff

INTRODUCTION

Due to the increase in global warming in the last century, which is caused
by the unsustainable development of industry, technology and the growth of
economic activities, regardless of environmental capabilities as well as the
reliance of the global economy to fossil fuels has caused surface runoff to be
exposed to a serious risk of pollution in such a way that scientific forecasts
indicate that the continuation of the current situation will face an undeniable
risk for the human health in the near future. That's why, some legal systems,
according to the above necessities, have tried to prepare effective legal
mechanisms for the polluters of surface runoff. In the meantime, due to the
fact that the polluters of the mentioned sources are mostly natural and legal
persons, who have superior economic power, or in some cases, they are
governments, who have monopolized large companies, the legal disputes
towards the preservation of the mentioned waters and finally the protection
of public interests are faced with serious challenges. In Iran, due to its
geographical position and being in a water-scarce region, the need to
preserve and maintain these waters appears more important, but nevertheless
, there are no comprehensive regulations regarding the establishment of
responsibility for water polluters, and the government has not paid enough
attention to the preservation of these vital and valuable resources due to
exclusive economic activities, especially in the oil industry. In addition,
many Yyears ago, the legislator has passed laws to improve the existing
situation, among the most important of them is the Water Law and Methods
of Nationalization of Water that approved in 18 July 1968. Through its
seventh chapter under the title of prevention of pollution of water resources
and in articles 55 to 58, in addition to stating that it is forbidden to pollute
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water, he defined pollution in Article 56. in Article 57 also obliges the
Ministry of Water and Electricity, to approve the by-law of water pollution
prevention by the Council of Ministers, but in the end, it did not mention the
civil responsibility of the polluters.

PURPOSE

In this research, by examining the general principles of civil liability as
well as the specific laws in the area of surface runoff, an attempt has been
made to answer this question, whether it is possible to establish liability in
the case of water pollution? In the assumption of responsibility, how will the
compensation be? If it is not possible to restore the situation to the previous
state, how will the compensation be paid? From an economic point of view,
to what extent the pollution of surface runoff would be effective on the
economies dependent on them, and finally, how will the effectiveness of
legal rules related to the mentioned waters be analyzed? In this article,
efforts have been made to provide appropriate answers to the mentioned
questions with a comprehensive review of existing laws and sources.

METHODOLOGY

This research has been organized in four headlines and by dividing the
content into sections and parts, also based on the elements of civil liability.
Effort has been made to specifically focus on the role of persons who are
involved in the pollution of surface runoff, as well as how to compensate for
losses by expanding the range of interested parties in filing a claim for
damages.

The above research has been done with a descriptive-analytical approach
and relying on documentary data. According to the proposed topic, the
conditions required it to be compiled using the library method, in such a
way that in order to achieve the desired results, it should be done through
taking notes and at first after collecting and studying the relevant and valid
sources such as books, articles that have been compiled in advance by other
professors and students, as well as the laws that have been approved in
relation to this topic, and finally, the analysis and description of the existing
findings have been done to express the results obtained in this research.
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FINDINGS

Based on the findings of this research, it can be said that if the government
does not continuously monitor the implementation of water protection
regulations in the process of producing goods, it has committed a fault due
to negligence in performing its duty, and the legal entity of the government
is responsible for compensation in such cases. It should be noted that the
establishment of such responsibility will not ignore the responsibility of the
doer, and if the doer of the loss is defined, he will be responsible for the
loss. On the other hand, in some cases, the government is responsible for
both operation and supervision. It will be like when the government does
trade and in the same way it causes the pollution of surface runoff.

On the other hand, by expanding the concept of interest in Article 2 of the
Civil Procedure Law, individuals or groups of them who are formed to
protect public interests and aim to advance the interests of the group or
society, and are called non-governmental organizations, can in order to
prevent damage to public interests, file lawsuits against water polluters and
demand compensation for the damages, because if these people are unable
to file such a lawsuit, then the damage to public and its interests will be
inevitable.

Finally, from the point of view of economic law, if the growth of production
is the result of spending from natural resources, especially surface runoff, in
an unconventional way that causes pollution of these waters, then the
environmental costs due to production will increase so much that in the long
run, it will cause huge costs and as a result, the production process will not
be economical.

CONCLUSION

Although in today's world, the environment and water, which are part of the
vital resources for life on the planet, are the biggest victims due to
unsustainable development, that impact on the lives of millions of people
around the world is obvious and clear, but the idea of protection and the
preservation of these waters has forced governments to be diligent in their
preservation by establishing regulations. Regarding the surface runoff, what
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has brought the situation of the mentioned waters to a critical state is their
pollution in a way that negatively affects the health of humans, cattle and
aquatic. On the other hand, the long-term nature of damage caused by water
pollution is such that its effects may be identified years later.

Although from the point of view of economic analysis, optimal deterrence is
a concept beyond compensation, and on this basis, the civil liability system
should encourage people to increase the level of caution in performing risk-
based activities, but it does not seem that we can believe in to be a complete
effect of the compensation system at a level of deterrence, so as the issues
discussed in this research were examined in detail, basically, the mere
presence of pollution in the sense of Article 56 of the Water Law and
Methods of Nationalization of Water is considered a realized loss, and now
establishing the relationship of causation between the damage and the causer
will complete the elements of civil liability and thus the responsibility will
be established for the causer.

In regard to the method of compensating the loss, if it is possible to restore
the situation to the state before the pollution, the person causing the damage
will be obliged to act in such a way that the said pollution is removed in
general, but if this is not possible or because of the long-lasting nature of the
damage, it cannot be done in a short time, it is necessary for the causer of
the damage to pay the damage to the victims of the damage. Sometimes this
damage is caused directly to the individuals and it is obvious that the
damage will be paid directly to them, but this is not the whole story, rather,
in most cases, the damage is caused to the public. In this regard, it is
appropriate to pay damages for sustainable development. On the other hand,
non-governmental organizations, based on the criteria of Article 66 of the
Criminal Procedure Law, as well as the expanded interpretation of the
concept of "beneficiary” contained in Article 2 of the Civil Procedure Law,
can sue for damages as representatives or prosecutors in order to protect
public interests.
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