Encyclopedia of Economic Law Journal )
Homepage: http:// lawecon.um.ac.ir CHiadi

@ Research Article
Vol. 29, No. 22, Fall-Winter 2022, p. 349-380

Implications of rational choice theory in judges' decision-
makings

Zahra sakiani

Ph.D. in criminal law and criminology, faculty of law and political science, Tehran university
Mojtaba ghasemi

Assistant Professor of Law and Economics, Faculty of Law, Shahid Beheshti University

Received: 2022/06/18
Revised: 2022/11/21

Abstract

A set of factors that affect Judicial behavior have been studied from the
perspective of various sciences such as economics. Economics offers a
specific way of delving into different subjects. Regarding the concepts of
rational choice theory in economics such as its definitional meaning (making
proportional tools and goals), maximizing expected utility, and maximizing
wealth, this paper seeks to show what factors can influence judicial decisions
and behaviors. It seems that recognizing the factors influencing the behavior
of judges by policymakers and paying attention to them in policy-making
can increasingly affect the quality and quantity of verdicts reached by judges
and can lead to better allocation of financial resources in the judiciary
system. The finding results based on library resources and descriptive-
analytical methods show that hiring more judges to increase court outputs is
not always an optimal solution. Even in some cases, an increase in judges'
productivity allowances can provide enough external incentive to improve
the quality and quantity of their verdicts.

Keywords: rational choice, judicial behavior, judicial productivity,
maximization

Introduction

Using economics to explain non-market behaviors is specifically associated
with the name of Gary Becker. Applying economics in explaining non-
market behaviors, including crimes, by Becker, according to him, roots in its
approach. In his words, “what most distinguishes economics as a discipline
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from other disciplines in the social sciences is not its subject matter but its
approach”; an approach with the core indicator of maximization. According
to Becker, economics offers a specific method to study various subjects that
makes it different from other humanities and social sciences. Therefore, in
his opinion, the subjects studied in other humanities, and social sciences can
be analyzed using economic reasoning. Therefore, judicial behavior and
decision makings can also be analyzed from an economic point of view.
Although the study of judicial decisions and behavior from an economic
approach can have significant implications for the macro policies of the
judiciary system, perhaps due to its interdisciplinary nature, has received less
attention from researchers in Iran. At the global level, significant literature is
being formed as a result of the efforts of governments and international
organizations, which aims to create a deeper insight into the affairs of the
courts to understand and improve judiciary systems.
Regarding that "rational choice theory" is the focal point of economic
analysis, and it is assumed that all human beings, including judges, are
rational actors, in this paper, we apply this theory to analyze judicial
decisions and behaviors (i.e The quantity and quality of judges verdicts) and
its implications for policy-making in Iran's judiciary system.
The rational choice theory in judicial decision-making is applied to explain
the trade-offs that judges consider about the various costs and benefits of a
decision, and based on them and the maximization rule, choose the optimal
option. Despite the importance of rational choice theory and its application
in various sciences, there is no single conception of it. Russell Korobkin and
Thomas Ulen tried to simplify the variety of concepts of rational choice
theory by aligning versions of the theory along a spectrum and then
addressing some specific points along the spectrum representing the most
common conceptions of the theory. These concepts can also be applied in
judicial decision makings, some of them are the definitional version of the
rational choice theory or proportionality of means and goals, maximization
of expected utility, and maximization of wealth.

Purpose

This research aims to apply some conceptions of rational choice theory to
analyze judicial decision-making. For doing so, the authors try to answer the
following questions: What are the necessary steps that judges need to take to
proportionate the means and goals of punishment from an economic point of
view (definitional version of rational choice theory)? Which elements play a
role in the judges' utility function and are effective in the judge's decisions
and behaviors, and what are the trade-offs between these elements (expected
utility maximization version of rational choice theory)? And what factors
provide appropriate external incentives to judges for more and higher quality
proceedings, and whether these incentives have been given to judges in the
current judiciary system or not (wealth maximization version of rational
choice theory)?
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Methodology

The authors apply the conceptions of rational choice theory in judicial
decisions and behaviors in an analytical-descriptive manner. In addition,
This study has collected the data using the library method.

FINDINGS

Describing the decisions and behaviors of judges from the rational choice
theory point of view in economics provides a hew context for understanding
the decisions and behaviors of judges, based on which more suitable policies
can be proposed to improve the quality and quantity of verdicts issued by
judges.

The simplest conception of rational choice —i.e proportionalizing means and
goals of punishment- is a three-step procedure of optimization under
uncertainty. In the first step, the judge must determine the goals of
punishment. In the second step, he should consider the means and possible
consequences of each decision, and in the last step, compare and weigh the
possible decisions and choose the decision that has the best-expected
consequences. Although the operationalization of these steps in the decisions
of judges always faces obstacles but paying attention to them in sentencing
can have implications in a normative sense. For example, in the field of
criminal law, to proportionalize the goals of deterrence and incapacitation
with the means available to the judge, prison sentence, it is possible to
propose the creation of databases that help the judge in determining the
appropriate punishment from an economic point of view.

Regarding the expected utility maximization concept, the most important
elements of judges' utility function are the satisfaction of the job (including
the internal satisfaction of feeling that one is doing a good job, the prospect
of being promoted within the judiciary, and the social dimensions of a
judgeship such as having or not having productive working relations with
judicial colleagues, staff, and lawyers), external satisfactions from being a
judge (including reputation, prestige, power, influence, and celebrity),
leisure, judicial salary, and other earned income. The judge seeks to
maximize his utility subject to a time constraint. One of the most important
trade-offs in the utility function is between the reputation of judges and their
leisure, which has important implications for the employment of new judges
and its effect on the quantity and quality of verdicts.

The wealth maximization concept as the narrowest concept of rational
choice, states that people, including judges, try to maximize their financial
well-being. This is even though judges' salary is fixed, and the quality or
quantity of their decisions does not affect their salary. According to existing
regulations, there are some incentives such as productivity payments, which
due to their limited and insignificant amounts, do not have much effect to
motivate judges. These relatively fixed salaries can affect the amount of time
and effort the judge allocates for judicial work.
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CONCLUSION

In this paper, we apply various concepts of rational choice theory
(proportionalizing means and goals, maximization of expected utility, and
maximization of wealth) to explain judicial decisions and behaviors and their
likely relevant policy implications. Assuming that judges are rational and
regarding other main factors in judicial decision makings, these conceptions
emphasize factors influencing judicial decisions from an economic point of
view. Considering the trade-off between reputation and leisure in the judges'
utility function, an increase in the number of new judges when the vast
majority of cases referred to currently employed judges might even lead to
less work and effort and ao less productivity for currently employed judges.
If so, it seems that instead of allocating the budget to hire new judges,
allocating resources to pay more benefits to the existing judges is a more
optimal solution to use their highest capacity by giving them appropriate
external incentives for more and higher quality proceedings. However, if the
volume of incoming cases to the judicial system is too much that most of
them are pending, it seems necessary to hire new judges.

It is worth noting that based on the existing empirical literature, the
correlation between the higher number of verdicts issued and the higher
reversal rate, which is considered an indicator for measuring the quality of
the vote, has not been identified. Therefore, it cannot be said with certainty
that more verdicts are associated with lower quality. Measuring the quality
of verdicts requires access to judiciary system data, including the ratio of in-
person verdicts determined due to lack of objection to the total objectionable
verdicts, the ratio of approved verdicts to the total appealed verdicts and the
ratio of re-entry cases to the total cases.

Identification of the explanatory factors on the decisions and behaviors of
the judges from an interdisciplinary approach made it possible to propose
some new policies for the judicial system. However, applying policy
implementation on large scale requires testing them on a small scale.
Therefore, conducting experimental field research in this field seems to be
necessary.
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