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- INTRODUCTION

The Law on the Necessity of Official Registration of Immovable Property Transactions,
approved on Y+ YY/VV/YV initially presented to the Islamic Consultative Assembly in Y+)7 under
the title of "the plan of enhancing the credibility of official documents" and approved with
amendments in the meeting dated Y+Y+/+°/Y+ was subject to the amendments dated Y+Y)/+1/YV,
Y+YV/+4/%9, and Y+YY/+A/YY to resolve the objections raised by the Guardian Council and
approved finally on Y:«YY/VV/YY, and the Expediency Discernment Council of the System
recognized it as compatible with the System's expediency on Y+Y£¢/+¢/3e The main purpose of
this law is to maintain and stabilize the ownership of persons on real estate through the exclusive
accreditation of official documents and to derogate from the accreditation of ordinary documents
in the field of immovable property transactions, leading to ensuring the stability and security of
transactions and expanding trust in legal and contractual relationships, reducing the number of
lawsuits and prolongation of proceedings, preventing sham transactions and transfers aiming to
escape from liability, preventing the commission of property crimes (such as the fraud and
transfer of the property of another and interfering transactions), preventing the unauthorized
acquisition of immovable property by foreigners (due to its considerable prevalence in recent
years in different regions of Iran), and organizing the market of immovable property transactions
in real estate agencies and consultants. Other important goals of approving the law include
transparency and state supervision and control in real estate transactions, especially as part of the
national territory, prevention of tax evasion, ease of online access to information related to
contracts, and facilitation of inquiries about the ownership status of immovable property.
However, one of the main factors leading to the approval of the Law on the Necessity of
Registration was the disadvantages of relying on ordinary documents in immovable property
transactions in courts, especially the ease of annulment of official documents through prior
ordinary transactions or with the help of witness testimony. This issue has worsened with the
approval of Article 1Y of the Law of Permanent Decrees of the Country's Development Programs,
especially the contraposition of the exception provided for in the aforementioned article, which
considered ordinary documents with Sharia validity as valid and reliable against official
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documents and practically blocked the jurisprudence's escape from the annulment of official
documents and the application of Article YY of the Law on Registration. Article ) of the Law on
the Necessity of Official Registration of Immovable Property Transactions is a rebellion against
the well-known opinion of jurists and jurisprudence who considered informal real estate
transactions to be correct in contrast to articles YY and £7 to £A of the Registration Law and in
accordance to the views of the Guardian Council. To deal with the existing procedures, this law
enumerates some examples of transactions that need to be registered and provides a rule to
differentiate them. In addition, as a new measure, it seeks to determine explicit sanctions for the
non-registration of transactions by stating that many claims cannot be heard.

However, not only does Article  of the new law require analysis in terms of the transactions
that must be registered and the authority for registering legal deeds related to immovable property
has important differences with the previous regulations, but also one of the basic challenges and
ambiguities of the law is the failure to specify a substantive sanction for informal transactions. On
the other hand, one of the main bases of the approval of the new law has been the fulfillment of
economic goals and functions, and to complete the legal discussions, the economic analysis of the
provisions of Article ) of the Law on the Necessity of Registration is also necessary and
inevitable, so that in this way, the most important economic principles governing the analysis of
juristic bodies are studied in the new regulation with an emphasis on such aspects as efficiency,
dealing with opportunism, optimum risk allocation, reducing transaction costs, dealing with moral
hazard, increasing the credibility of transactions, and reducing legal claims and property crimes,
and the weaknesses and strengths of Article ) are explained while strengthening and stabilizing
positive innovations and fixing its weaknesses and deficiencies. For this purpose, first, the legal
analysis of the provisions of Article ) of the aforementioned law is done. Then, the economic
analysis of Article ) of the said law, including the economic analysis of the basis of the enactment
of the article and the economic analysis of the rulings and the effects of the approval of the
article, is done.

The discussed Law has many ambiguities, gaps, and defects, especially in Article . The
purpose of this paper is to resolve these ambiguities and gaps, especially to clarify the legal deeds
that must be registered and the status of unregistered transactions. In fact, the present research
aims to show how the new is different from the previous laws, especially articles YY and €7 to £A
of the Registration Law and Article 1V of the Law of Permanent Decrees of the Country's
Development Programs in terms of transactions requiring registration and the legal status of
unregistered deeds related to immovable property, and what innovations can be found in the new
law regarding the electronic registration of documents and the official transaction registration
authority. Accordingly, the present research seeks to answer this question: in addition to the sale
of immovable property, which contracts and even unilateral legal acts require official registration
in the field of transactions requiring registration, and in case of non-registration, are the
aforementioned legal deeds invalid or are they non-invocable against official documents, or are
unregistered transactions valid and effective? Another purpose of this research is the sanction of
non-registration of "transaction cancellation" and its effect on subsequent transactions, for which
a new provision has been established in Article } of the Law on the Necessity of Registration and
it is apparently not compatible with our jurisprudence and legal principles. In addition, the
economic analysis of the provisions of Article ) of the new law have also been among the
purposes of the present article.

Y- METHODOLOGY

In this paper, to analyze Article ) of the said from a legal and economic point of view, a
descriptive-analytical research method has been used with an emphasis on the interpretation of
the text. Additionally, the required data have been collected using the library search and have
been criticized and analyzed using the principles and tools of the interpretation.

¥- RESULTS
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Analyzing Article ) of the Law on the Necessity of Official Registration of Immovable
Property Transactions from a legal and economic point of view has led to the following results in
the present research:

V. Considering the transactions that must be registered, Article ) of the Law on the Necessity
of Registration has differences from the previous regulations, especially Articles £ and ¢V of the
Registration Law and Article 1Y of the Law of Permanent Decrees of the Country's Development
Programs, both in terms of the legal deeds that must be registered and the sanction of non-
registration of transactions. Of course, comparing the sanction of non-registration of immovable
property transactions in the Law on the Necessity of Registration and the previous regulations,
especially the Registration Law, it should be said that in the previous regulations, the legislator
has only stated formally the sanction and has not clearly defined the informal transaction status
from a legal point of view.

Y. Article ) of this Law considers a group of legal deeds related to real estate as cases
requiring registration. Otherwise, they are subject to the sanction stipulated in this article: V) legal
deeds whose subject or result is the transfer of the immovable property itself, including sale,
exchange, conveyance (whether for value or free), donation, advance sale of the building, hire-
purchase (which ultimately leads to the possession of the immovable property itself), bilateral
participation, possessory will, exercizing the right of preemption, and so on; Y) legal deeds whose
subject or result is the transfer of immovable property interests for more than two years (such as
rent, conveyance of interests, and testamentary disposition of immovable property interests),
assignment of easement right or establishment of the right of use for more than two years (i.e.
contracts creating right of use such as estate for years or life estate); V) donation contract (the
effect of which is the redemption of the property from the owner or donor and the establishment
of the right of use for the beneficiary, and the intention to create it must be permanent) and
mortgage contract (the main requirement of which is the creation of collateral for the creditor or
mortgagor) in relation to immovable property; and £) the commitment to create the
aforementioned legal deeds, such as the commitment to sell (whether it is in the form of a mutual
promise to sell or a unilateral promise to sell) and the commitment to advance sell the apartment.

Y. When a transaction has been registered in the electronic document registration system, the
cancellation of said transaction must also be registered in the same system. It should be noted that
the verification and confirmation of the termination of the contract and the correctness of its
deeds require the judgment of a judicial authority or arbitration, such as the termination of the
contract due to the exercise of the option of breach of condition, the option of lesion or defect, or
the fulfillment of the termination condition, and in this case, after the decision of the adjudicating
body, the termination of the transaction must be registered and entered in the electronic document
registration system. Additionally, the termination of the contract may not require the issuance of a
decision by the court or arbitrator in such cases as the cancellation of the contract due to the
option of conditions, and in these cases, it can be concluded from the contraposition of Note  of
Article } of the Law on the Necessity of Registration that the termination of the transaction must
be registered in the system and it should not wait for the court order or the arbitrator's decision.

£, Undoubtedly, the biggest ambiguity and the most important challenge of the Law on the
Necessity of Registration is the lack of determining an explicit sanction for not registering
substantively the transaction in the electronic document registration system, because instead of
determining the legal status of the unregistered transaction in terms of validity, invalidity, non-
invocablity, and so on, the legislator has been satisfied with inadmissibility and invalidity of
claims and evidence related to immovable property transactions.

°. From the point of view of economic analysis, the official registration of real estate and
related transactions will reduce numerous legal claims, including the claim to prove the sale and
the requirement to draw up an official document and prove the ownership, which account for a
large number of ongoing claims in the courts. Additionally, conducting official transactions will
eliminate the possibility of transferring the property to two or more people, fraud, and interfering
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transactions. Considering invalid the informal transactions of immovable property, the first part of
Article Y of the Law on the Necessity of Registration and its notes have actually considered real
estate as certified goods that can be easily identified and transferred. In other words, these
properties are no longer pure consumer goods, but they will have a high economic turnover.

t- CONCLUSION

This Law approved on Y+ YY/YV/YY which was not approved by the Guardian Council after
going back and forth five times between the Islamic Consultative Assembly and the Guardian
Council and finally was recognized as compatible with the System's expediency after being
amended by the Expediency Discernment Council on Y+ Y¢/+2/Y2 has been approved to establish
the ownership of persons on immovable property through the exclusive crediting of official
documents and discrediting of ordinary documents in the field of transactions related to real
estate. The most important requirements for passing the law were to guarantee the stability and
security of transactions, expand trust in legal and contractual relations, deal with the omission of
articles YY and €7 to £A of the Registration Law, validity of informal transactions related to
immovable property from the jurisprudence points of view following the well-known opinion of
jurists, and even cancelling official documents with the help of prior ordinary documents or the
testimony of witnesses and judicial presumptions, which was greatly facilitated and expanded
especially after the enactement of Article 1Y of the Law of Permanent Decrees of the Country's
Development Programs, as well as reduce the number of lawsuits and prolongation of
proceedings (especially lawsuits related to proof of ownership, enforcement of transactions, the
necessity of drawing up an official document, declaration of annulment of interfering
transactions, and annulment of official documents drawn up), prevent formal transactions and
transfers aiming to escape from liablity, prevent property crimes, organize the market of
immovable property transactions in real estate agencies and consultants, make easy online access
to information related to contracts, facilitate inquiries about the ownership status of immovable
property, prevent tax evasion, and supervise and control real estate transactions (as part of the
national land) by the government. Therefore, the approval of the law in question is generally
considered a valuable and positive measure. Maybe it should have been approved years ago and it
would have been even better if the legislator and jurisprudence remained faithful to the provisions
of the Registration Law like some well-known jurists. However, the new law has many
ambiguities, challenges, difficulties, and complications, and it is obvious that addressing all of
them is not possible in a single paper. Accordingly, the present research seeks to analyze only
Article ) of the law from a legal and economic point of view and leaves the investigation of other
issues and articles to other research works.

In line with previous regulations and of course, with some fundamental differences, Article
of the Law on the Necessity of Registration considers it mandatory to register legal deeds related
to immovable property in the "electronic document registration" system. According to the first
part of this article, transactions whose subject or result is the transfer of property itself or the
transfer of immovable property interests for more than two years, the assignment of the easement
right or establishment of the right of use for more than two years, as well as donation and
mortgage contracts for real estate and commitment to create the aforementioned legal deeds must
be registered in the system. Otherwise, the legislator in the position of determining formal
sanction considers inadmissible and invalid the claims and evidence related to unregistered real
estate transactions in judicial, quasi-judicial, arbitration, and administrative authorities, and no
legal suit, criminal complaint, or petition related to said transactions, such as the proof or the
execution of the transaction, the cancellation of the official document of ownership, the obligation
to draw up the official document, expropriation, eviction, the obligation to fulfill the obligations
contained in it, and the transfer of the property of another, are not heard. Therefore, although the
legislator has not stated the substantive sanction for the unregistered transaction, the tone of the
article and the inadmissibility and invalidity of all lawsuits and evidence related to informal



VEeY i) g 5mls oFF ojlois ) 0,98 (goladl §ed> dobitils

crd

"

contracts indicate that the legislator considers the aforementioned transactions invalid and
accordingly, the lawsuit for the extradition of considerations is regarded the only lawsuit that can
be heard. Additionally, the legislator considers mandatory "the registration of cancellation" of the
transactions registered in the system, and regarding the effect of contract termination on
subsequent official transactions, the legislator prefers the right of the third-party transferee to the
right of the first owner (the holder of the right of termination) and does not accept the extradition
of the property itself, even in the case of specifying the right of termination for the transferor and
prohibiting the transferee from transferring the object of transaction to a third party. It only gives
him the right to charge the current price of the property from the first transferee, unless he has the
right to cancel in the second transaction or the object of transaction has somehow become his
property. Thus, according to the rule, it should be considered that the legislator has appropriated
the uniform practice vote no. A) + of the General Board of the Supreme Court by enacting Note !
of Article ) of the new law.

From the point of view of economic analysis, to justify the economic foundations of
enactment of the Law on the Necessity of Official Registration of Immovable Property
Transactions, several principles such as the principle of dealing with opportunism, the principle of
reliance cost, the principle of optimum risk allocation, reducing transaction costs, reducing the
number of legal claims and property crimes, and facilitating the implementation of court rulings
and the principles of security and efficiency of contracts have been analyzed. Additionally, to
analyze economically the rulings and effects of Article ) of the aforementioned law, especially
the exclusive accreditation of registered transactions and the effect of cancellation of transactions
on subsequent official contracts, the rulings of the law have been investigated based on several
economic principles, such as the principle of cost/benefit proportionality, the principle of
achieving efficiency, the principle of dealing with moral hazard, legal guarantee as a price, and
relying on the result-oriented approach and the economic effects of trust in official ownership and
transaction have been explained, and it has been concluded that the law in question can be
considered as a rule and an effective, positive, and useful law for the society.

Keywords: Necessity of official registration of immovable property transactions, economic
analysis, registration of contract termination, electronic document registration system, contractual
efficiency and security.
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