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1- INTRODUCTION

Two main purposes of pension schemes are consumption smoothing over the lifecycle and covering
longevity risk. People enter into these pension schemes by paying payroll taxes. For any pension scheme, two
financial features must be clear: how to finance the pension liabilities and how to allocate these pensions to
members and their likely legal survivors. Regarding the first feature, we have two options: Paying pension
liabilities from current funds from employed members which is called Pay-As-You-Go (PAYG), or paying
pension liabilities by principal and returns from accumulated payroll taxes in personal accounts of members
which is called Fully Funded (FF). For the second feature, the pension can be either defined by a specific
formula which is called defined benefits (DB), or be a function of contributions from the members which is
called defined contributions (DC).

The type of CSPF's pension scheme is DB- PAYG. Furthermore, it is an occupational-based pension fund
with contributory shares as payroll tax. As mentioned, pensions are mainly financed from payroll taxes paid by
employees and employers. In the case of CSPF, the share of employer and employee is 13.5% and 9% of the
monthly gross wage.

Regardless of pension scheme, nowadays pension funds have a remarkable role in financing retirement
consumption for retirees and their legal survivors in modern economies. The same is true for the economy of
Iran. The Civil Servants Pension Fund (CSPF) is one of Iran’s first and largest Pension funds. As it is clear from
its name, it covers only civil servants as members. In their maturity process, these pension funds, such as CSPF,
accumulate assets from collected payrolls of employed members to make them able to cover part of their
pension liabilities in the future from the returns of these assets. These assets range from financial assets to real
estate and even corporations. Thus, as a remarkable part of its assets, CSPF has many active corporations in
various sectors of Iran's economy from petroleum to tourism.

Regarding the bold role of the state in the administration of this pension fund, many (such as courts)
believe that corporations belonging to CSPF are state-owned. They extend this hypothesis even to public joint
stock companies in which CSPF has the majority share. This belief has significant legal effects on the
relationship of these corporations with other persons (either natural or legal) such as the competence of
litigation. For instance, if we think that these corporations are state-owned, then going through any litigation by
arbitration requires the permission of the Council of Ministers. Therefore, any arbitration award without
permission has no legal validity. Indeed, any part of the dispute that the award is against her can ask for its
repeal from the competent court.

In contrast, if we believe that these corporations are private then there is no need for any permission for the
arbitration and so the arbitration award is legally effective. It brings us to a fundamental question; What is the
legal nature of the assets of pension funds such as CSPF? Are they private or state-owned? Do the roles the state
plays in pension schemes make it legally eligible to own the accumulated assets in pension funds? Delving into
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these questions is both interesting and legally important.
2- PURPOSE

This paper purports to investigate the legal nature of pension funds' assets from both legal realist and
formalist perspectives. Regarding pension funds' assets coming from the accumulation of payroll taxes, from a
realistic point of view, we delve into their nature to shed more light on the main questions of the research. In
doing so, the main question becomes to whom these payroll taxes belong. Do different roles played by the state
make any claim for it concerning assets accumulated by payroll taxes?

From a formalist perspective, we will try to see the relevant legal body's position in Iran about the legal
nature of these assets. However, we believe that reasoning based on a realistic approach is more fundamental
and its results are more reliable than the formalist perspective.

3- METHODOLOGY

This article will examine and analyze the legal nature of pension funds' assets through an interpretive
analytical method. Referring current literature in both foreign and Persian sources such as books, articles, legal
bodies, etc. have been tools for gathering information.

4- FINDINGS

The findings from both realistic and formalist perspectives are presented here. From a realistic point of
view, we first tried to recognize and categorize different roles of the state in pension funds. This categorization
helps us to make a better judgment about any state's claim on the pension funds' assets. These roles are as
follows:

A- State as Employer

As mentioned before, CSPF covers civil servants employed by the state. In other words, the state is the
employer and according to the pension law, it is required to pay part of payroll taxes as the employer's share.
This duty is part of its obligation as the employer and is rooted in the employment contract. In other words, this
is part of the employment benefits for the employee (here civil servant). The sum of these shares (employer's
share and employee's share) only leads to a claim for the employee in the form of retirement pension, disability
pension, or survivor's pension in the case of existence of any legal survivor. It means that undertaking this
obligation and paying its share as the employer does not lead to any claim for any employer such as the state on
the paid payroll taxes and associated accumulated assets through them.

B- State as Guarantor

According to Article 100 of the Civil Servants Employment Act, of 1967, in the case of any likely deficits
in the pension fund, the state will guarantee to finance the deficit from the public budget. Needless to say, this
role cannot create any claim on CSPF's assets.

C- Regulatory State

Pension funds, as institutional investors, play a vital role in financial markets. Regarding the available
complexities in the financial markets due to the asymmetry of information, pension regulation is inevitable. So,
states in developed and many developing countries are trying to regulate pension funds nowadays. This is a role
rooted in the authority and for the benefit of pension fund members. Playing this role has its agenda and
objectives, and does not lead to any claim for pension fund assets.

D- State as Administrator

In the case of CSPF, the state runs the pension scheme. This administrative role of the state made it
suspicious that the pension fund and its associated assets are state-owned. Furthermore, the current stance on the
corporate governance of CSPF and the bold role of the state in its administration has strengthened this
hypothesis. Rejecting this hypothesis requires that we separate administration from ownership. In fact, from a
legal point of view, these two concepts are completely independent. Separation of ownership from management



Y0 .. ghle s> cunlo

is a widespread phenomenon nowadays in many entities such as public joint stock companies. So, running the
CSPF by the state is not synonymous with ownership of its assets by the state. The main concern here, as with
many other cases in which ownership is separated from administration, is the agency problem that supposedly
must be resolved in the corporate governance law of these entities. As mentioned before, the corporate
governance law in the case of CSPF is very far from international standards. Thus, running the CSPF by the
state does not create any property right for the state over the pension fund assets.

In a nutshell, from a realistic point of view, none of the roles played by the state in CSPF would lead to
any right for it over the pension fund assets. Considering that the accumulated assets stem from payroll taxes
which are part of the employment benefits offered by employers to employees, these assets belong to private
members of the pension fund. This means CSPF's assets, such as its corporations, are private.

A formalistic perspective focuses on the legal nature of the pension fund itself (here CSPF) to extract
similar results for its assets. Before presenting the results, a legal definition from public enterprises or state-
owned enterprises seems to be helpful. According to Iranian Law, any enterprise whose 50% or more share
belongs to the state is called a state-owned enterprise. The main findings from this perspective are as follows:

Based on the single Article of the List of Institutes and Non-state Public Organizations Act of 1994, the
Social Security Organization (SSO) has been named as a non-state public organization. According to this
Avrticle, affiliate institutes of these organizations, such as the Social Security Organization, are similarly Non-
state Public. Furthermore, Article 4 of the Articles of Association of this organization (2009) has recognized it
as a non-state public organization running under the Ministry of Welfare and Social Security. Now, if we can
show that CSPF is an affiliate of SSO, then referring to the abovementioned law, CSPF would be a non-state
public institute. Referring to Article 4 of the Articles of Association of the CSPF, it has been recognized as a
social insurance institute affiliated with the SSO. Thus, it means that CSPF is a non-state public organization.
So, referring to the relevant rules, CSPF's assets are not owned by the state and are private, belonging to the
members of the pension fund and their legal survivors.

Even though the legal nature of the CSPF and its associated assets seems clear, some parts of state bodies
and courts have had significantly different views. These various views might stem from ignoring realistic
analyses presented before formalistic ones. The following paragraphs review some of these legal opinions.

[1 Legal Deputy of the President

In 2022 in response to an inquiry from the CSPF's CEO about the legal nature of this pension fund, the
legal deputy of the president surprisingly referred to the legal definition of state-owned enterprises (the
threshold of 50% and more discussed above) and declared that CSPF is an state institute. This opinion continues
for corporations owned by CSPF "If more than 50% of the capital of these affiliated companies has been
financed by the Fund's capital and not from payroll taxes and like that, these companies are state-owned". This
legal opinion is critical from various aspects. First, it has ignored the last Articles of Association of the CSPF.
Second, it refers to the capital of CSPF except for payroll taxes which its nature is not clear. Indeed, there isn't
such a thing as CSPF's capital rather than payroll taxes.

[1 Planning and Budget Organization

In 2021 in response to an inquiry from a court concerning the legal nature of a corporation owned by CSPF
(either state-owned or private), this organization referred to a domestic budget document about the list of state-
owned companies declared that this corporation has been state-owned since 2005. This opinion is vague and
misleading because the mentioned company has been privatized since 2005 by transferring it to CSPF in return
for its debts. Interestingly, since then this company exited from the list of state-owned companies.

[] Case A (owned by CSPF) Vs B

The advocates of A for revoking an arbitration award against A declared that A is a state-owned
corporation and arbitration without the approval of the Council of Ministries is not legally valid and its
associated award has no legal effect and must be revoked by the court. The court of first instance rejected this
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reasoning. So did the appeal court and validated its verdict. The judge of the court of appeal declared that this
company (A) has been privatized by the state and is not state-owned anymore.

[J Case A (owned by CSPF) Vs C

In this case, the arbitration award was in favor of A and it was C's advocates that tried to revoke it by
invoking the reasoning that A is a state-owned corporation and arbitration requires approval of the Council of
Ministries. Regarding the absence of this approval, they asked the court of first instance to revoke the award.
This dispute for arbitration awards for corporations owned by pension funds such as CSPF is widespread in
Iranian courts. The court of first instance objected to C's advocates' claim and validated the arbitration award.
The Court of Appeal confirmed the court of first instance's verdict too.

5- CONCLUSION

The state has a significant role in the Civil Servants Pension Fund (CSPF). It is not only the employer but
also a critical role in the administration of CSPF. These bold roles of the state have led actors to imagine that
CSPF and its assets such as corporations owned by it are state-owned. If so, it has important legal implications.
Thus, from a legal point of view, it is important to distinguish the legal nature of the assets of the CSPF. This
paper purports to delve into this critical question.

Our findings, based on both realistic and formalistic analyses, show that CSPF's assets are private and
belong to the members of the CSPF and their legal survivors. From a realistic point of view, the assets of CSPF
such as its corporations come from accumulated payroll taxes paid based on the employment of employees who
are members of this pension fund. The member and her employment are the main pillars of any pension scheme
that is occupational-based and contributory. It means that without members, the pension fund is nothing. Thus,
the legal nature of CSPF and its assets are private, not state-owned. Any role played by the state in this kind of
pension fund (occupational-based and contributory) does not change this fact.

From a formalistic perspective, Iranian legislators have distinguished that CSPF and other similar pension
funds are fundamentally private and have passed the Acts to declare this fact. According to relevant rules and
regulations, CSPF is a non-state public organization. Nonetheless, the corporate governance of CSPF has been
dominated by the state making its role in running this pension fund so bold that has made commentators believe
its legal nature is public and its assets are state-owned. We believe that regarding the private nature of CSPF, the
legal body of its corporate governance must be reformed urgently to give more weight to employees and
employers in running the pension fund. The findings of this paper can be generalized to any occupational-based
contributory pension scheme. We believe that, regardless of any role the state plays in this kind of pension
funds, from a legal point of view, they belong to the members which means that they are legally private. This
implicitly means that any asset of these pension funds is private too.

Keywords: Pension Scheme, Pension Fund, State-owned Enterprise, Private Enterprise, Payroll tax.
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