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1- INTRODUCTION

Environmental issues, particularly climate change, have long-term impacts that are not confined
to the present era. Described as a “super wicked problem,” these challenges require significant
investment and regulatory efforts to mitigate their effects. Governments and investors face the dual
challenge of adapting to environmental threats and dealing with legal uncertainties. The public sector
alone cannot address these challenges, necessitating private sector collaboration for financing and
transitioning towards a carbon-reduction economy. This shift leads to new contracts and commercial
disputes, particularly in the context of environmental regulations. The paper explores the role of
commercial arbitration in resolving such disputes, highlighting its neutrality and enforceability under
the New York Convention. However, the confidential nature of arbitration may not be suitable for
environmental disputes, which often involve public interest.

Commercial arbitration, in light of environmental disputes, has expanded beyond private and
state relations to encompass public and international issues. In recent decades, globalization and the
privatization of state functions have fostered diverse collaborations between states and private actors,
often involving environmental obligations. These commitments are reflected in commercial contracts
and, in the event of a dispute, are referred to international commercial arbitration. The rise in “public-
private arbitrations” involving public interests signifies these changes.

The development of environmental legislation and climate change has impacted commercial
arbitrations, leading to the formation of new claims and defenses based on environmental laws.
Commercial arbitrators face challenges in interpreting and enforcing contractual obligations,
especially in cases where new laws may be considered force majeure or affect specific industries.
Ultimately, arbitrators must decide how to consider these laws and their impact on the parties’
obligations.
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2- PURPOSE

Commercial arbitration is a recognized method for resolving disputes arising from commercial
contracts, particularly in large-scale industrial projects with significant potential environmental
impacts. Arbitration clauses allow parties to opt for arbitration instead of general courts when disputes
arise. However, when these disputes involve environmental issues, specific complexities emerge that
require special attention. This section will examine the capability of commercial arbitration to resolve
environmental disputes.

In major commercial contracts, especially those related to industrial projects that can
significantly affect the environment, arbitration is proposed as a mechanism for dispute resolution.
Such a clause permits the contracting parties to take their disputes to arbitration rather than to public
courts in the event of a disagreement. Nevertheless, when the disputes pertain to environmental
matters, questions arise regarding the arbitrators’ jurisdiction and expertise in this field. Arbitrators
must possess sufficient knowledge and experience in environmental-related areas to adjudicate the
disputes fairly and effectively. Furthermore, there may be a need to consider international and
national environmental laws and regulations, which can introduce their own set of complexities.

3- METHODOLOGY

This research is written in a descriptive-analytical way by considering, reviewing and analyzing
existing legal sources such as books, articles and laws and regulations.

4- FINDINGS

Environmental disputes have unique characteristics that may not be suitable for resolution in
every judicial forum, particularly due to their technical nature and time sensitivity, especially those
related to climate change. To address these unique features, parties in commercial contracts can adopt
specialized procedural rules, such as the optional rules of the Permanent Court of Arbitration for
environmental disputes, which are tailored by a committee of arbitration and environmental law
experts to meet the needs of environmental disputes.

Environmental disputes are uniquely complex and often require specialized forums for resolution
due to their technical nature. The International Chamber of Commerce (ICC) has highlighted the
importance of accessing appropriate expertise, particularly in climate change-related disputes. This
flexibility in arbitration allows parties to choose arbitrators with specific qualifications and applicable
laws. The selection of arbitrators is a critical decision, especially in environmental cases, where
technical expertise is paramount. Institutions like the Permanent Court of Arbitration provide lists of
specialized environmental arbitrators to aid in this process.

The irreversible nature of environmental damage necessitates the availability of interim measures
in arbitration. Parties can seek provisional orders from national courts or emergency arbitrators to
prevent further harm before the arbitration process is fully underway. This ensures that the arbitration
can address the dispute without the situation worsening due to procedural delays.

International commercial arbitration, despite being defined by the parties’ autonomy, can
encompass environmental disputes that incidentally relate to commercial conflicts. However, the
private nature of arbitration and its confidentiality can conflict with the needs for transparency and
public participation in environmental disputes, potentially leading to public distrust in the arbitration
results and the arbitration mechanism itself.



V¥ (yliamo) 3wl oYF oylod ) 0,90 golasdl §gi> dalidiils  \+F

Avrbitral tribunals must follow the substantive law stipulated by the parties, but in the absence of
such specification, they can determine the law governing the nature of the dispute. This includes
applying mandatory laws related to the seat of arbitration or the countries where the arbitration
agreement or award is intended to be enforced. Arbitrators have a responsibility to create a
transnational public order that conveys justice embodying non-commercial or humanitarian values.

Ultimately, commercial arbitration may not significantly impact the development of international
environmental law, as arbitral awards are only binding between the disputing parties and often remain
confidential. This can lead to inconsistent decisions and the lack of a stable judicial practice,
negatively affecting the development of environmental law. Arbitrators must apply the appropriate
law and consider relevant environmental obligations when necessary.

The confidentiality of arbitration, while not precisely defined, is inherently linked to its
contractual nature, allowing only the disputing parties to participate. This confidentiality, which
covers the proceedings, evidence, and decisions, contrasts with the need for transparency in
environmental disputes, where public participation is crucial. The Hague Rules on Business
Acrbitration, uniquely, mandate public hearings unless otherwise agreed by the parties, highlighting a
tension between traditional confidentiality and the call for greater civil society involvement in
environmental matters.

The role of amicus curiae, or ‘friend of the court’, allows entities like NGOs, educational
institutions, and others with an interest in the dispute’s outcome to contribute, albeit without direct
access to the proceedings or documents. Their participation is generally at the discretion of the parties
or the arbitral tribunal, depending on the rules governing the arbitration. For instance, the Swiss Rules
of International Arbitration permit third-party intervention upon consultation with all involved parties.

While the Permanent Court of Arbitration’s rules remain silent on amicus curiae submissions in
environmental disputes, arbitral tribunals have broad discretion in procedural matters. This discretion
can extend to considering amicus curiae submissions, especially when the arbitration’s outcomes have
broader public implications, as seen in investor-state disputes. However, this does not necessarily
resolve the inherent tension between arbitration’s private nature and the need for transparency in
environmental obligations, particularly when parties might seek to circumvent environmental
commitments. The integration of amicus curiae can potentially balance the private nature of
commercial arbitration with its benefits, but it’s not a definitive solution to the challenges posed.

5- CONCLUSION

In conclusion Governments and public entities regularly enter into contracts with private
companies, including concession agreements, public service provision contracts, and others. Whether
these contracts are concluded in the capacity of commercial activities of the state or in the exercise of
sovereign authority, environmental disputes may arise in both cases. In most instances, arbitration
clauses are included within these contracts. Those affected by environmental damages are not limited
to the direct parties to the dispute but also include the general public and other stakeholders. This
characteristic of environmental disputes conflicts with the nature of commercial arbitration, which is
designed for the private resolution of disputes.

Regarding confidentiality, there is currently no uniform practice concerning the confidentiality of
arbitration. The typically confidential nature of commercial arbitration and the absence of a doctrine
based on judicial precedent increase the risk of inconsistent decisions. As long as there is no codified
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law in this area, establishing a consistent practice will remain challenging. Additionally, while arbitral
awards may have a persuasive impact on subsequent arbitration tribunals, they are not binding on
other tribunals. Undoubtedly, the majority of parties in commercial arbitration are private entities that
place significant importance on confidentiality, to the extent that imposing a general law on
transparency could be seen as a deterrent, reducing the appeal of commercial arbitration as a dispute
resolution mechanism.

Adopting an exception in the style of the Brazilian model, though seemingly attractive, may raise
other issues: enforceable criteria for distinguishing public-private disputes, the competent authority to
determine whether these criteria are met, and other related matters will remain ambiguous.
Transparency is one of the significant challenges in the arbitration process. The confidential nature of
commercial arbitration diminishes its attractiveness for resolving environmental disputes. The lack of
transparency in investor-state arbitration has been one of the main reasons for recent and widespread
opposition to this method of dispute resolution. Some countries have taken steps to increase
transparency in investment arbitration.

Regarding the intervention of third parties in disputes, where the parties have not explicitly
agreed to the submission of amicus curiae briefs and the relevant arbitration rules are silent, the matter
is left to the discretion of the arbitral tribunal. After consulting with the parties, the arbitral tribunal
may invite or allow a person or entity that is not a party to the dispute to submit a written brief on an
issue within the scope of the dispute. Under most arbitration laws, the arbitral tribunal has broad
discretion over procedural matters. In cases where the parties cannot reach such an agreement,
arbitration rules that explicitly consider the intervention of third parties may serve as a basis for
accepting amicus curiae submissions.

Considering the above, commercial arbitration could be welcomed as an institution for resolving
environmental disputes, provided that arbitration organizations and environmental institutions
leverage the flexible features of commercial arbitration and establish mechanisms to make this
institution more suitable for addressing environmental disputes.

Keywords: Public interest, Amicus curiae, Confidentiality, Expertise.
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Perenco v Ecuador LTD. v The Republic of *
Ecuador and Empressa Estatal Petroleos de
(Pertoecuador), Interim Decision on  Ecuador
Environmental Counterclaim, 11 August 2015,
No ARB/08/6 ICSID Case
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ICC Expert Rules. 6
https://iccwbo.org/publication/icc-expert-rules-
english-version
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International Bar Association’
Chartered Institute of Arbitrators”

IBA Rules on the Taking of Evidence, above T

n 60, Articles 5(2)(c) and 6(2); CIArb Protocol for

the Use of Party-Appointed Expert Witnesses in
International Arbitration, above n 61, Article 4.
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See e.g., Cour de cassation, Judgement, 30 "
January 2019, No 14-23.822(‘Whereas, the
annulment judge is the judge of the award,
admitting or denying its insertion into the French
legal regime, and not the judge of the case for
which the parties have entered into an arbitration
agreement;  that under the pretext of
unsubstantiated objections based on the violation of
Article 1502.3 of the Code of Civil Procedure, the
objection, which accuses the Court of Appeal of
not having censured an error of law allegedly
committed by the arbitrators, only seeks a review
of the merits; that it cannot be upheld’—automated

translation)
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PCA Environmental Rules, above n 38,
Article 26(3)

ICC Rules of Arbitration, above n 36, Article
28(2)

lex arbitri’
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Article 33(1

ICC Rules of Arbitration, above n 36, Article
21(1

UNCITRAL Arbitration Rules, above n 45,
Article 35(1)
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41)
The arbitral tribunal shall proceed within as short a
time as possible to establish the facts of the case by
all appropriate means.
2)
The arbitral tribunal may decide to hear witnesses,
experts appointed by the parties or any other
person, in the presence of the parties, or in their
absence provided they have been duly summoned.
3)
The arbitral tribunal, after consulting the parties,
may appoint one or more experts, define their terms
of reference and receive their reports. At the
request of a party, the parties shall be given the
opportunity to question at a hearing any such
expert.
4)
At any time during the proceedings, the arbitral
tribunal may summon any party to provide
additional evidence.
5)
The arbitral tribunal may decide the case solely on
the documents submitted by the parties unless any
of the parties requests a hearing.
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2Article37(2):

After consulting the parties, the arbitral tribunal
may allow one or more third persons or entities
that are not parties to the dispute to file a written
submission with the arbitral tribunal regarding a
matter within the scope of the dispute.

3 PCA, Optional Rules for Arbitration of
Disputes Relating to the Environment and/or
Natural

Resources (2001)
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