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1- INTRODUCTION

The ICSID Arbitration Court is considered the most successful international arbitration
institution in this field in settling investment disputes between capital governments and investors,
which has created numerous procedures since its establishment.One of the most important established
procedures is around the concept of ((investment contract)).The ICSID Convention has not provided a
definition of investment contracts in Article 25, which has caused the arbitration procedures in many
cases to try to explain the limitations related to the confirmation of investment ontracts.In this regard,
one of the most important criteria was presented in the case of Salini against the Moroccan
government, in which several restrictions are considered for the approval of an investment, one of the
most controversial of which is the criterion (assistance to the economic development of the host state)
that since its introduction, it has been the subject of many discussions among academics and judges,
and in fact, it is the most challenging restriction among the restrictions presented in the Salini
case.Investigating this important issue, why the important criterion ((assistance to the economic
development of the host)) cannot be applied uniformly in international arbitration courts and how to
avoid its removal in the arbitration procedure, is the subject of the analysis presented in this article.

2- PURPOSE

Since one of the most controversial criteria for recognizing an investment contract in the
criterion presented in the Salini case is the criterion ((assistance to the economic development of the
host country)) and the theory that this criterion in the economic development of the host country,
which is usually the countries are developing, it plays an important role and if realized, it will play an
important role in economic development and as a result increase the welfare level of the host
countries;In this study, the authors aimed not to remove this criterion from the standards that make up
the concept of investment contracts under the title of ICSID Convention, while expressing the
challenges related to it, they have presented solutions to preserve it.

3- METHODOLOGY

In this research, the authors have explained the complexity of the concept of economic
development in the first part of the article.In the second part of the article, the analysis of the reasons
related to the non-acceptance of the host government's contribution to the economic development
criterion in the Salini case has been analyzed, and in this section, referring to the numerous arbitration
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opinions that have been issued in this regard, which show different arbitration procedures in
Regarding the criterion of helping the economic development of the host government, the problems
related to this criterion have been specifically analyzed.In the third part of the article, according to the
problems analyzed in the second part of the article, solutions have been provided to prevent the
removal of this criterion. The material presented in this research, which was collected with the method
of reading books and with the tool of taking notes, shows that in facing the problems related to this
criterion, it is necessary to pay attention to new methods of investment and also to adopt a flexible
approach to fulfill the requirements of this The criterion is essential.

4- FINDINGS

In its introduction, the ICSID Convention mentions the realization of the economic
development of the host country as one of the goals of the ratification of the convention, and for this
reason, beyond the limitations and requirements contained in the Salini case, the need to pay attention
to the economic development of the host country has been among the primary goals of the ICSID
Convention.For this reason, although arbitral tribunals have commented in various cases, even some
of them to remove the requirement to help the economic development of the host country, from the
restrictions necessary to confirm investment contracts, but since usually the investment host countries
are developing countries. By maintaining this criterion, although by adopting the approaches proposed
in this research, it is possible to re-emphasize the necessity of realizing the economic development of
capital host countries which, if realized, can be considered important elements in improving their
economic status.The materials presented in this research show that in facing the problems related to
this criterion, it is necessary to pay attention to new investment methods and also to adopt a flexible
approach to fulfill the requirements of this criterion.In this regard, on the one hand, it is important to
pay special attention to the possibility of realizing the concept of investment through investor
participation in new investment methods, as well as intangible assets such as technology transfer and
technology in a specific industry and even according to some authors, it is more important than
concrete investments such as the construction of a highway, and on the other hand, a slight adjustment
in the possibility of fulfilling this criterion can also lead to the non-fulfillment of the necessary
restrictions. It will help for the concept of investment and make the courts face less problems in
evaluating the existence of this criterion.Regarding the adjustment that should be considered; Instead
of evaluating the requirement (contributing to the economic development of the host country) and
instead of checking whether this concept has been fulfilled or not, the arbitrators can focus on whether
it was possible to participate in the economic development of the host country at the time of the
contract. is it or not.Therefore, the arbitral tribunals should focus on the potential of the investor's
participation in the economic development of the host state at the time of investment, instead of
completely eliminating this criterion, which can naturally end up being detrimental to the host
governments, and instead of focusing on the final result of the investment.

5- CONCLUSION

One of the most important goals of concluding investment contracts, as mentioned in the
introduction of the ICSID Convention, is to help the economic development of the host country.This
goal, as one of the predicted criteria for verifying the existence of an investment contract, has been
addressed in numerous cases, and the international investment arbitration procedure has shown that it
was the most controversial criterion.In some cases, arbitrators have refused to accept it as one of the
limitations of verifying investment contracts due to the difficulties associated with verifying this
criterion on the one hand and due to the ambiguity in how to distinguish the elements of this criterion
on the other hand.On the other hand, in some cases, this standard has been followed and in some cases
it has been adjusted.For example, in the case of Phoenix Action against the Czech Republic, the
solution to save this criterion from elimination is to modify it so that instead of limiting participation
or assistance in the economic development of the host country, attention should be paid to the ability
or potential to realize economic development.It should be noted that some arbitral tribunals have
considered this objective not as one of the limitations of investment verification, but simply as one of
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the objectives of investment contracts under the title of ICSID and for this reason, they emphasize that
there is no need to pay attention to this criterion in the arbitration process. However, the authors,
carefully in different theories about the criterion of helping the economic development of the host
country, believe that the existence of this criterion is necessary to meet the conditions of international
investment contracts, at least in its adjusted form;Because if we consider one of the basic goals of
investment contracts as mentioned in the convention to help the development of the host country, this
goal should be included in the conditions of investment contracts to ensure its fulfillment. There must
be a spirit and purpose governing these types of contracts.In fact, the existence of the criterion of
helping the economic development of the host government can be a turning point in promoting
investment and the willingness of countries to grant concessions and support to international investors
in their territory;Because if the economic development of the host country is realized, since the
investment contract has an effective role in this development, the realization of this importance can
lead to the promotion of international investment contracts as much as possible.

Keywords: Economic Development Criterion, International Investment Irbitration, ICSID, Host
State, Investor
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" An element of risk
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2 Manchester Securities Corporation v Republic of
Poland, PCA Case No. 2015-18, Award (7
December 2018) para 371; MNSS B.V. and
Recupero  Credito  Acciaio N.V v
Montenegro, ICSID Case No.
ARB(AF)/12/8, Award (4 May 2016) para
189; Philip Morris Brand SARL, Philip
Morris Products S.A. and Abal Hermanos
S.A. v Oriental Republic of Uruguay, ICSID
Case No. ARB/10/7, Decision on
Jurisdiction (2 July 2013) para 188.

3 Cannot seriously be questioned

4 Salini Costruttori S.p.A. and Italstrade S.p.A. v
Kingdom of Morocco, ICSID Case No.
ARB/00/4, Decision on Jurisdiction (23 July
2001) para 57.

S Patrick Mitchell v Democratic Republic of the
Congo, ICSID Case No. ARB/99/7, Decision
on the Application for Annulment of the
Award (1 November 2006), para 33.

® Significant Contribution

" Malaysian Historical Salvors, SDN, BHD v
Malaysia, ICSID Case No. ARB/05/10 (17
May 2007) para 123.
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Congo, Decision on the Application for the
Annulment of the Award, ICSID Case No.
ARB/99/7, Nov. 1, 2006), 33.
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& dogi b aS b dens e BB Gl MBS ond ol
Ol 4 ol jedS oolaBl g e
LI A5 S hjon 158 Angh & b 55l
Jke sl (Wahab et al. 2022: 26) 555 3ixe jhxe (]

bys 0,5 pMel (555l flgsd o b ade golwls” o 0digp yd
w0l S ol dedde &S (oolail drwyr jd S )i

1 Be made for public interest

2 To transfer know-how

3 Enhance the Gross Domestic Product of the host
country

4 Make a positive impact on the host State’s
development.

5 Jin Hae Seo v Republic of Korea, HKIAC Case
No. 18117 (27 September 2019) para 105.

® Consortium Groupement L.E.S.I. - DIPENTA v.
People's Democratic Republic of Algeria,
ICSID Case No. ARB/03/8.

"Victor Pey Casado and President Allende
Foundation v. Republic of Chile, ICSID
Case No. ARB/98/2
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5 Benefit was not lasting

6 Konya llgin Elektrik Uretim ve Ticaret Limited
Sirketi v Republic of Turkey - ICSID Case
No. ARB/02/5 - Decision on Jurisdiction - 4
June 2004.

7 Sustainable development

8 Protection of the environment
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[(Rostami, 2024: 178)
10 Social development
11 Good governance

(Collins, 2023: 84) ‘.l
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! Phoenix Action Ltd v. Czech Republic (ICSID
Case No. ARB/06/5, Award, 15 April 2009.

2 MHS v. Malaysis, Award, supra n. 39, at para.
138.

3 Self evidence

4 Salvage contract
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4 The existence of an investment must be assessed
at its inception and not with hindsight.

5 Mabco Constructions SA v Republic of Kosovo,
ICSID Case No. ARB/17/25, Decision on
Jurisdiction (30 October 2020) para 296;
Spotdzielnia Pracy Muszynianka v Slovak
Republic, PCA Case No. 2017-08, Award (7
October 2020) para 289; Saba Fakes v
Republic of Turkey, ICSID Case No.
ARB/07/20, Award (14 July 2010) para 111.

8 Philip Morris Brand SARL, Philip Morris
Products S.A. and Abal Hermanos S.A. v
Oriental Republic of Uruguay, ICSID Case
No. ARB/10/7 (2 July 2013) para 207
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! MHS v. Malaysis, Decision on Annulment, supra
n. 3, at para. 123.

2 Economic Development

3 An ex-post facto analysis
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! Bridgestone Americas, Inc. and Bridgestone
Licensing Services, Inc. v. Republic of
Panama, ICSID Case No. ARB/16/34.

2 Bridgestone v. Panama, 8§ 1; United States
Panama Trade Promotion Agreement,
Pan.U.S., June 28, 2007 (hereinafter US
Panama TPA), https://ustr.gov/trade-
agreements/free-trade-agreements/panama-
tpa/final-text.
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