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1.INTRODUCTION

Sovereign Wealth Funds (SWFs), as instruments for optimal and productive management of revenues derived
from natural resources or national budget surpluses, have become one of the most important investment insti-
tutions globally in recent decades. Accordingly, the volume of assets under management of these funds reached
approximately 10 trillion and 540 billion dollars by 2023, demonstrating their pivotal role in the global macro-
economy. These funds, originating primarily from oil-exporting nations, commodity-rich countries, and econo-
mies with substantial trade surpluses, have emerged as significant players in international financial markets,
wielding considerable influence over global capital flows and investment patterns. The growing prominence of
SWFs reflects a fundamental shift in the architecture of international finance, where state-controlled invest-
ment vehicles increasingly compete with traditional private sector institutional investors. Their investment
strategies span diverse asset classes, including equities, fixed income securities, real estate, infrastructure pro-
jects, and alternative investments, thereby contributing to market liquidity and economic development across
multiple jurisdictions.

The nature of these funds, which on the one hand rely on national revenues and are under governmental super-
vision, and on the other hand employ non-sovereign and commercial investment models, has created inherent
ambiguity and complexity in determining their legal nature and framework. This dual character simultaneously
embodying sovereign authority and commercial enterprise presents unique challenges for legal classification
and regulatory treatment in host jurisdictions.

This ambiguity is intensified in countries such as Iran, which lack specific and transparent regulations regarding
the admission of foreign investment by these funds in the capital market. Considering that the major portion of
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these funds’ investments (such as the Norwegian model, which allocates 70% of its capital to equities) is con-
centrated in the area of securities and portfolio investment, attracting these capitals to Iran’s capital market is
an undeniable and vital matter for the country’s economic development.

The first and most important step in facilitating this investment is the precise determination of the legal nature
and framework of foreign sovereign wealth funds in Iran’s legal system. This matter, in addition to clarifying
legal dimensions, contributes to the predictability of substantive capital market law and will lay the ground-
work for formulating efficient regulations to attract these investment institutions. The absence of legislative
precedent in this area necessitates that all relevant domestic regulations be analyzed and examined, and that
international sources and documents, particularly the Santiago Principles and documents of the International
Organization of Securities Commissions (IOSCO), which are responsible for the international harmonization
process, be utilized.

2.PURPOSE

The main objective of the present research is to examine and diagnose the Iranian capital market regulations
regarding the legal nature and framework of foreign sovereign wealth funds. Specifically, this research seeks to
achieve the following objectives:

1. Providing a comprehensive definition of sovereign wealth funds considering their structural characteristics
and macroeconomic objectives, regardless of independence or lack of independence from their home govern-
ment.

2. Determining the legal nature of sovereign wealth funds in comparison with similar financial institutions (such
as investment funds, investment companies, foreign exchange reserves, and pension funds).

3. Analyzing the legal nature of the domestic sovereign wealth fund (National Development Fund) and examin-
ing the impact of the legal nature of foreign funds (independent or non-independent from the government) on
their legal status in Iran.

4. Examining potential legal frameworks for the presence of foreign sovereign wealth funds in Iran’s capital mar-
ket (as a financial institution or professional investor) and presenting an appropriate legal framework aligned
with international documents.

3.ETHODOLOGY

The research method is primarily applied. The research approach is based on the analysis and critical review
(pathology) of relevant domestic and international regulations and viewpoints, and consequently, the provision
of strategic recommendations grounded in practical effects and outcomes. To this end, the library research
method was used for data collection, including domestic laws and regulations (Securities Market Law, Law on
the Development of New Financial Instruments and Entities, Foreign Investment Promotion and Protection Act),
international instruments (Santiago Principles, EU Directives, IOSCO documents), and credible academic and
research sources.

The findings of the present research indicate that:

1. Sovereign wealth funds possess three fundamental characteristics: capital provision by the government, fund
management in line with governmental interests, and playing a role in public and macroeconomic objectives.
Accordingly, they should be defined as follows:

“Funds and investment arrangements that directly or indirectly belong to and are under the supervision of their
home government, and through investment operations with respect to financial resources provided by said
government, within the framework of models or strategies determined by it, in the form of direct or indirect
investment, and in domestic or foreign territory, realize the public or macroeconomic objectives intended by
that government.”

2. Regarding the legal nature of sovereign wealth funds in general, it should be noted that investment funds
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are collective investment schemes that collect and raise capital by offering shares or investment units to the
public. However, if we wish to consider a sovereign wealth fund as a governmental fund with specific objec-
tives, from the perspective of the nature of its duties and responsibilities, as a financial institution, we must
regard it as an exclusive financial institution. Accordingly, the substantial difference between sovereign wealth
funds and investment funds and their characterization as exclusive financial institutions must be acknowledged.
Also, based on the fact that sovereign wealth funds provide investment services and activities, particularly in
portfolio arrangements, in line with the exclusive interests of their home government, and considering other
aspects mentioned, they should be considered similar to investment companies in the host country, and not
as collective investment in transferable securities. Additionally, considering the style and method of sovereign
wealth fund investment, these types of funds have fundamental differences from traditional forms of foreign ex-
change reserve arrangements and, conversely, are compatible with private wealth management arrangements.
Finally, pension funds are different and distinct from sovereign wealth funds in terms of nature and function,
and ultimately the main and direct subject matter of the latter is investment operations, which negates their
characterization as pension funds.

3. Regarding the nature of the sovereign wealth fund in Iran, namely the National Development Fund, consider-
ing the special role of the government in the decision-making pillar as well as the management pillar and its
presence in the supervision and audit pillar of the fund and other provisions of Article 16 of the Permanent Pro-
visions of Country Development Programs Act, it must be acknowledged that said fund constitutes a collection
of assets belonging to the government and lacks independent legal personality.

Regarding the legal nature of foreign sovereign wealth funds in Iran, based on the silence of the Iranian legisla-
tor and in line with the international financial system, the legal nature of said fund should not be considered an
effective factor in the investment of foreign sovereign wealth funds in Iran and determining its legal status in
our country’s legal system, and the application of effects related to the legal independence or non-independ-
ence of these funds from their home government should be avoided as much as possible.

4. Regarding the analysis and evaluation of potential legal frameworks for foreign sovereign wealth funds in
Iran’s capital market, the general concept of financial institutions in paragraph 21 of Article 1 of the Securities
Market Act of the Islamic Republic of Iran, as well as the resolution dated 28 /6 /1386 of the Securities and Ex-
change Organization Board of Directors, as bases for characterizing foreign sovereign wealth funds as finan-
cial institutions, were analyzed and evaluated, and ultimately it became clear that for numerous reasons, this
characterization is rejected and impossible in Iran’s legal system. On the one hand, the legislative practice in
approving the “Development of New Financial Instruments and Institutions Act” after the Securities Exchange
Act approved in 1384 and in 1388, as well as Article 2 of said Act and the legal articles referenced therein, namely
paragraph 1 of Article 14 of the “Organization and Support of Housing Production and Supply Act” approved in
1387 regarding mutual investment funds, pension funds subject to paragraph 19 of Article 1 of the Securities
Market Act, paragraph 20 of said Article regarding investment funds, and finally “other funds that are considered
financial institutions pursuant to the regulations of the Securities Market Act of the Islamic Republic of Iran,”
indicates the exhaustive nature of the instances of financial institutions recognized in the Securities Exchange
Act and the latter Act. On the other hand, the provision of Article 28 of the Securities Market Act and conse-
quently the “Directive for Recognition and Registration of Financial Institutions Active in the Securities Market
with the Organization” prevents the inclusion of the concept of financial institutions to foreign sovereign wealth
funds, because the realization of the intended conditions in said Article 28 as well as Articles 5 and 2 (paragraph
2) of the Directive is not conceivable for foreign sovereign wealth funds, and therefore their registration with
the Securities and Exchange Organization, as a condition for activity in the securities market, becomes impos-
sible, unless the investment record at the beginning of the Article and paragraph 2 in the intended form abroad
is deemed sufficient, which seems very unlikely.

Finally, regarding investment companies, although at first glance the concept of paragraph 2 of Article 5 of the
aforementioned Directive appears to correspond with those foreign sovereign wealth funds that operate in
the form of state-owned companies, based on the general requirements applicable to financial institutions as
described above, the limitation applies here as well. Here, although according to said Directive, apparently the
ground has been prepared for the presence of foreign sovereign wealth funds in specific cases, contrary to said
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appearance, the provisions of said Directive in this regard conflict with the registration and licensing require-
ment stipulated in the explicit provision of Article 28 of the Securities Market Act, Article 2 of the Development
of Financial Instruments and Institutions Act, Article 99 of the Fifth Development Plan Act, and Article 36 of
the Permanent Provisions of Development Act. Moreover, regardless of the explicit conflict of this exception
with the mentioned regulations, foreign sovereign wealth funds will by no means be willing to accept the above
requirements for exemption from registration.

5. Regarding the theory of foreign sovereign wealth funds as institutional and professional investors, based on
the concept of investor presented by the International Organization of Securities Commissions (I0SCO), the
fact that the main subject and function of foreign sovereign wealth funds is investment operations and invest-
ment in securities constitutes the major part of said funds’ investments, paragraph (ag) of Article 4 of Directive
2011/61/EU and Annex 2 of Directive 2004 /39 /EC, the characterization of foreign sovereign wealth funds as
institutional investors is confirmed and strengthened. Meanwhile, the International Organization of Securities
Commissions (IOSCO), beyond these cases, in defining institutional investors, has explicitly mentioned sover-
eign wealth funds as one of the instances of this type of investor and has removed any doubt in this regard. It
should be noted that the term and description “institutional” in describing professional investors in domestic
legal sources and paragraph 27 of Article 1 of the Securities Market Act apparently originates from the transla-
tion of the phrase “Institutional Investor” from foreign regulations and sources similar to what was mentioned
in the documents of the International Organization of Securities Commissions (I0SCO). Here, although the
term “Institutional” and the phrase “institutional” in its translation can be considered to refer to the structural,
professional, and specialized investment performance of both natural and legal persons, what is certain is that
linguistically its indication of merely legal persons is stronger, and terminologically its predominant use in for-
eign sources is in relation to legal persons; therefore, the use of said term should be avoided and in describing
this category of investors, merely using the phrase “professional” should suffice.

In this regard, recommendations have been articulated as follows:

1. Considering that the view of characterizing foreign sovereign wealth funds as professional investors is clearly
reflected and supported in relevant international documents, except in the presence of solid reasons or specific
mandatory national rules, this characterization should not be disregarded, because departing from this char-
acterization creates a practice inconsistent with said documents, which are responsible for the international
harmonization process, and weakens the predictability attribute of investment by these types of funds due to
ambiguity in their legal framework. Accordingly, in relevant regulations, on the one hand, foreign sovereign
wealth funds should be recognized as professional investors, and on the other hand, the independent or non-
independent legal personality of the fund from its home government, as well as the criterion of commercial or
sovereign nature of the activity subject, should be deemed to have no effect or distinguishing impact in this
characterization. Of course, this matter will have different effects in other respects, which are mentioned below.
2. Based on the fact that foreign sovereign wealth funds are professional investors in the intended sense in our
country’s legal system, in practice, on the one hand, flexibility in their ability to be present in the capital market
and on the other hand, their benefit from protective regulations within desirable limits and aligned with the
country’s economic and developmental preferences should occur, such that neither their presence as a finan-
cial institution depends on going through complex stages and obtaining related licenses in this regard, nor as
retail investors do they benefit from special protective privileges such as consumer rights. The middle ground
between these two is that sovereign wealth funds are professional investors who benefit from the possibility of
investing in Iran’s capital market in exchange for a reasonable and moderate degree of protection.

3. Today, financing through attracting foreign capital is one of the vital priorities in the economic development
of developing countries. Meanwhile, one of the financing methods is the offering of project-related securi-
ties. Considering the governmental nature of sovereign wealth funds, several considerations must be observed
for these funds’ investment in this area. Obviously, private and governmental investors cannot be subject to
identical rules in this regard. Meanwhile, the limitations of Article 2 of the Foreign Investment Promotion and
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Protection Act are not efficient in this regard, and as also stated in Article 4 of this Act, establishing independ-
ent rules in this area is necessary. However, the provision of Article 4 in this regard itself needs amendment,
and alongside the concept of state-owned company, which is based on the independence of the investor’s legal
personality from its home government, the general term “government-affiliated investment institutions” should
also be used. Also in this regard, the distinction between sovereign wealth funds in the position of exercising
commercial or sovereign activity should also be considered. Therefore, it is ultimately recommended that the
text of Article 4 of the Foreign Investment Promotion and Protection Act be amended as follows:

“Investment by the government itself or foreign governments in the Islamic Republic of Iran is subject to ap-
proval by the Islamic Consultative Assembly as the case may be. Notwithstanding this, investments by foreign
state-owned companies as well as government-affiliated investment institutions of the government or foreign
governments, as long as they are not among sovereign acts, shall be considered private.”.

Keywords: Nature, Legal Framework, Sovereign Wealth Funds, Iran’s Capital Market, International Instruments
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8. International Organization of Securities Commissions (Iosco)
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9. DIRECTIVE 2011/61/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 8 June 2011 on Alternative Investment Fund Managers
and amending Directives 2003,/41/EC and 2009,/65,/EC and Regulations (EC) No 1060,/2009 and (EU) No 1095,/2010. Available at:

https:/ /eur-lex.europa.eu/legal-content/EN /TXT/PDF /?uri=CELEX:32011L0061
10. DIRECTIVE 2004,/39/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 21 April 2004 on markets in financial instruments

amending Council Directives 85/611/EEC and 93,/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council and
repealing Council Directive 93,/22/EEC. Available at:
https://eur-lex.europa.eu/legal-content/EN /TXT/PDF /?uri=CELEX:32004L0039

11. Professional Clinets for the Purpose of this Directive
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12. Institutional Investor
13. Securitization of Asset
14. Clients Who May be Treated as Professionals on Request

15. Development and Regulation of Institutional Investors in Emerging Markets, Emerging Markets Committee of the International Organization
of Securities Commissions(losco), FR04 /12 JUNE 2012. Available at:
https:/ /www.iosco.org/library/pubdocs /pdf,/I[OSCOPD384.pdf
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