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In international investment arbitration, document production and the evaluation of evidentiary gaps frequently
determine the trajectory of a case. Unlike many domestic systems, investment tribunals do not generally benefit
from robust coercive powers over parties and, even more importantly, they usually lack authority to compel
non-parties to disclose documents. This structural limitation is intensified by the asymmetry that often charac-
terizes investor-state disputes: investors may need access to governmental records to prove regulatory intent,
internal decision-making, or causation, while states may require access to private corporate materials to test
allegations about ownership, control, valuation, or corruption-related defenses. Within this setting, adverse in-
ference (sometimes described as a negative inference) has emerged as a central evidentiary mechanism through
which tribunals can respond to non-production, mitigate informational monopolies, and preserve the overall
integrity of the proceedings.

Adverse inference, however, is not conceived as a punitive device. In the arbitral logic reflected in doctrinal
sources and case-oriented discussions, it is better understood as a corrective technique in fact-finding: it seeks
to approximate the evidentiary situation that would likely have existed had the requested evidence been pro-
duced, and thereby supports more reasoned, predictable, and ultimately fair awards. At the same time, this tool
has an unavoidable disciplinary “pressure” effect. The prospect of an adverse conclusion can encourage parties
to comply with tribunal directions and cooperate in good faith with the evidentiary process, especially when one
side might otherwise benefit from delay, selective disclosure, or strategic silence.

Despite its usefulness, adverse inference remains one of the most contested tools in investment arbitration. A
recurring challenge lies in the absence of a single, unified framework across institutional rules and legal tradi-
tions, which means that the same conduct may be treated differently by different tribunals. The practical result
is a cautious, context-sensitive approach in which tribunals frequently avoid broad or “automatic” inferences
and instead insist on a set of threshold conditions before drawing any negative conclusion. This caution is of-
ten explained through the lens of procedural fairness: tribunals must ensure that inference drawing does not
become a substitute for proof, does not undermine the equality of arms, and does not transform evidentiary
discretion into an indirect sanction that prejudges the merits.

The case practice examined in the underlying article illustrates both the necessity of the mechanism and the
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reasons for restraint. In some disputes, non-production occurs in a setting of confidentiality, privilege, or
governmental sensitivity, and tribunals decline to infer bad faith or concealment. In others, especially where a
tribunal has issued specific procedural directions and the non-producing party fails to give a persuasive expla-
nation, tribunals may treat the evidentiary gap as meaningful and draw tailored inferences that affect key factual
determinations. This duality—indispensable utility combined with heightened due process sensitivity—frames
the central inquiry of this study.

This study examines the legal basis, operational conditions, and practical consequences of adverse inference in
international investment arbitration, with a focus on how tribunals transform non-production into evidentiary
reasoning without compromising procedural fairness. It asks, first, what doctrinal foundations justify the use
of adverse inference in investment arbitration, particularly in scenarios where applicable rules are silent or
provide only general guidance on the tribunal’s authority to assess evidence. Second, it assesses the evidentiary
thresholds that tribunals require before adverse inference can be legitimately triggered—thresholds designed
to ensure that inference drawing supplements rather than replaces proof. Third, it evaluates how tribunals
reconcile adverse inference with competing procedural and public interests, including confidentiality, privilege,
national security concerns, and the overarching requirement of good-faith participation in arbitral proceedings.
The study further seeks to clarify the difference between “proper” and “improper” uses of adverse inference and
to explain why that distinction matters for the legitimacy of awards. Proper adverse inference is described as
a genuine “gap-filler”: it operates where a claim cannot succeed without a missing piece of evidence that likely
exists and lies within the opposing party’s control, and where the opposing party’s refusal prevents the request-
ing party from proving necessary facts. Improper adverse inference, by contrast, functions as a generalized
credibility sanction or as an amplification of evidence already available, untethered from a concrete evidentiary
need. By mapping these categories onto the procedural dynamics of investor-state cases, the study aims to
offer a more predictable and principled understanding of when adverse inference supports truth-seeking and
when it risks turning discretion into arbitrariness.

Methodology

This research adopts a qualitative, doctrinal, and descriptive-analytical methodology, combining conceptual
clarification with structured case analysis. It proceeds from the premise that adverse inference is best under-
stood at the intersection of (i) general principles of evidence and fact-finding in international adjudication, (ii)
the particular institutional architecture of investment arbitration, and (iii) the tribunal’s inherent and implied
procedural powers.

The study draws on a broad set of sources, including arbitral awards, procedural reasoning contained in tribu-
nal decisions, leading academic treatments of evidence and arbitral procedure, and policy-oriented scholarship
addressing disclosure incentives and information asymmetries. The doctrinal portion examines how the ability
to draw inferences relates to the tribunal’s authority to evaluate evidence and manage proceedings, including
the observation that institutional and international arbitration rules often recognize—explicitly or implicitly—
that tribunals may draw negative conclusions from a party’s failure to produce discoverable evidence. It also
emphasizes the importance of good faith in arbitral conduct, particularly in connection with parties’ duties to
cooperate with tribunals in the production and presentation of evidence.

The case-study portion focuses on a set of landmark investment arbitration decisions that illuminate how tribu-
nals operationalize adverse inference in varied factual contexts. These include: (i) Metal-Tech Ltd. v. Republic
of Uzbekistan, where the tribunal’'s assessment of missing documents and witness testimony contributed to
its evaluation of whether legitimate services were provided in connection with consultancy payments; (ii) The
Rompetrol Group N.V. v. Romania, which highlights the tribunal’s reluctance to infer misconduct where the
state provided detailed security and confidentiality justifications and where the applicable procedural frame-
work required the tribunal to consider such reasons; (iii) Churchill Mining and Planet Mining v. Indonesia, il-



https://lawecon.um.ac.ir

Encyclopedia of Economic Law Journal >< Adverse Inference in International...

lustrating how tribunals may refuse to draw adverse inferences where the evidentiary record and procedural
context allow them to reach conclusions without reliance on inference; and (iv) Europe Cement v. Turkey, dem-
onstrating how sustained non-production of originals can support the conclusion that alleged documents likely
did not exist or could not withstand scrutiny, especially where authenticity is central to jurisdictional claims. In
addition, the analysis considers the role of post-award review dynamics through Caratube v. Kazakhstan (an-
nulment), where the discussion underscores that evidentiary assessment typically remains within the tribunal’s
domain unless it becomes irrational to the point of constituting a serious error.

The study’s findings support four overarching propositions.

First, adverse inference is widely treated in arbitral practice as an ordinary component of evidentiary assess-
ment rather than an exceptional sanction. The mechanism is not designed as “punishment” for non-compliance;
it is an evidentiary response intended to prevent a party from obtaining an unfair advantage through informa-
tional monopolization or strategic non-cooperation. At the same time, the practice shows that tribunals are
aware of its indirect coercive function: the possibility of adverse inference exerts pressure on parties to comply
with procedural directions and to engage in good-faith disclosure.

Second, tribunals consistently require a set of cumulative conditions before adverse inference may be drawn.
The underlying article identifies, in synthesized form, at least three core prerequisites: (a) the tribunal must
have initial evidence supporting the existence of the requested documents and a plausible sense of what their
content would be; (b) the documents must be directly relevant and materially significant to disputed issues;
and (c) the documents must be within the possession or control of the non-producing party. The “control” cri-
terion is understood expansively to include materials held by persons and entities linked to the party—such as
representatives, employees, or agents—yet tribunals must proceed more cautiously where documents lie with
truly independent third parties outside the party’s control, precisely because tribunals generally cannot compel
third-party production.

Within this framework, the findings further clarify how these conditions interact with the burden of proof. Ad-
verse inference is not a substitute for the requesting party’s obligation to establish a prima facie case. Rather,
it operates where the requesting party has marshaled the evidence reasonably available to it, and the missing
documents would plausibly complete or clarify a decisive factual narrative. This logic aligns with the study’s dis-
tinction between proper and improper adverse inference. Proper inference functions as a genuine evidentiary
gap-filler, replacing an essential missing element that likely exists but cannot be proven due to the opposing
party’s refusal. Improper inference, by contrast, is used merely to reinforce evidence already on the record or
to cast broad doubt on a party’s credibility without a clear link to a specific evidentiary gap. The latter approach
risks being experienced as punitive and therefore raises significant due process concerns.

Third, the legitimacy of adverse inference depends on proportionality and rational connection. Even where
the threshold conditions are satisfied, the inference must remain tethered to a plausible account of what the
missing evidence would likely show. Overbroad or exaggerated inferences—especially those that effectively de-
cide the entire dispute without adequate supporting evidence—can distort the fact-finding exercise and create
vulnerability in post-award scrutiny. In this regard, the study notes that the evaluation of evidence and factual
findings is generally afforded deference, and intervention is exceptional unless the tribunal’s reasoning is so un-
reasonable as to constitute a serious error. This reinforces the importance of well-reasoned, narrowly tailored
inference drawing that can be defended as rational and proportionate.

The case analyses supply concrete illustrations of these dynamics. In Metal-Tech, the tribunal considered a
situation where significant consultancy payments were at issue and the respondent’s corruption defense re-
quired scrutiny of whether legitimate services were provided. The tribunal’s reasoning highlights how non-
production—both in documentary form and in the form of absent corroborating witnesses—can contribute to
the conclusion that no legitimate services were shown to exist, and that the claimant’s evidentiary deficit had
substantive implications. In Europe Cement, the tribunal treated the sustained failure to produce originals of
key share transfer documents, despite prior directions, as supporting the inference that the documents likely
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did not exist or could not withstand legal scrutiny—an inference that in turn undermined the claimant’s juris-
dictional narrative concerning ownership and investment. These examples demonstrate “proper” inference in
the sense that the missing materials related to decisive issues and the inference was closely aligned with the
evidentiary gap created by non-production.

By contrast, Rompetrol provides an example of restraint where adverse inference was requested but declined.
The tribunal was confronted with a refusal to produce materials linked to interception authorizations and bank-
ing-information requests, and the state offered detailed explanations tied to security classification, domestic
legal limits on access, and investigative sensitivities. The tribunal declined to draw general or specific adverse
inferences, emphasizing that the reasons provided fell within the category of “reasons” the tribunal was re-
quired to consider under the relevant procedural framework, and noting the contextual factors that made broad
inference unwarranted. Churchill Mining similarly illustrates caution: despite requests by both sides for nega-
tive inferences based on alleged non-production and witness non-appearance, the tribunal concluded—-based
on the circumstances, its procedural directions, and the evidentiary regime governing the dispute—that it could
reach its findings without resorting to adverse inference. Together, these cases show that tribunals do not treat
adverse inference as automatic; rather, they use it selectively, and often only when the inference is necessary
to resolve a genuine evidentiary gap concerning a decisive fact.

Fourth, adverse inference in investment arbitration is closely connected to the tribunal’s inherent and im-
plied powers and to broader systemic interests in the fairness and credibility of investor-state adjudication.
The study notes that discussions of arbitrators’ “non-enumerated” powers often categorize them as implied,
inherent, or discretionary, and that inherent powers are regarded as particularly significant for preserving ju-
risdiction, the integrity of the process, and the enforceability of awards. Within this conceptual frame, adverse
inference can be understood as a tool that supports procedural integrity by discouraging non-cooperation and
by enabling tribunals to manage the consequences of missing evidence when coercive mechanisms are limited.
The findings also highlight the relationship between adverse inference and disclosure-forcing policy mecha-
nisms such as penalty default rules. While adverse inference operates ex post at the stage of evidentiary evalu-
ation, penalty default rules operate ex ante by structuring legal defaults in ways that incentivize parties to
disclose information that would otherwise remain hidden. The article’s discussion treats these mechanisms as
functionally similar in their aim to address information that is difficult to observe or verify, while noting that a
detailed exploration of default-rule design lies beyond the scope of the study.

Finally, the study identifies two practical safeguards that recur in the doctrinal material. One is the emphasis on
good faith as a procedural baseline: a party’s duty to cooperate with evidentiary directions is part of the broader
obligation of bona fide participation in arbitration, and tribunals may view unjustified non-production through
this lens. The second is a functional boundary around who may draw inferences: the authority to draw adverse
inferences belongs to the tribunal, and technical experts should not independently employ inference drawing in
their assessments, because inference involves adjudicative discretion rather than technical evaluation.

Adverse inference is an essential but still under-theorized element of international investment arbitration. It
responds to a structural reality: tribunals are tasked with resolving complex disputes in which crucial evidence
may be controlled by one party and may not be reachable through coercive discovery powers, especially where
third-party production is beyond the tribunal’s reach. In this environment, adverse inference serves two inter-
related functions: it supports accurate fact-finding by addressing evidentiary gaps created by non-production,
and it promotes procedural balance by discouraging parties from exploiting informational asymmetry.

At the same time, the tool’s legitimacy depends on principled restraint. The case practice and doctrinal synthe-
sis examined in the article show that tribunals generally treat adverse inference as a measured evidentiary re-
sponse rather than a sanction. They require initial evidence of existence and likely content, direct relevance and
materiality, and possession or control by the non-producing party, with careful attention to whether genuine
third-party independence makes production impossible. They also tend to prefer narrow, rationally connected
inferences that fill a specific evidentiary gap over broad credibility attacks or outcome-determinative assump-
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tions. This approach reflects a practical understanding of due process: adverse inference must not displace the
requesting party’s burden of proof, nor should it penalize the good-faith invocation of legitimate confidentiality
or privilege.

The study’s comparative case illustrations reinforce the value of context. Metal-Tech and Europe Cement dem-
onstrate that, where missing materials relate to decisive issues and non-production cannot be persuasively
justified, tailored inferences can prevent parties from benefiting from evidentiary opacity and can help tribunals
issue more coherent awards. Rompetrol and Churchill Mining, by contrast, show that where the non-producing
party provides substantial justifications or where the tribunal can resolve the dispute on the available record,
restraint may better preserve legitimacy and avoid turning inference into a proxy sanction.

Looking forward, the study supports a model of principled flexibility anchored in the tribunal’s inherent and im-
plied powers. Inherent powers are understood as necessary, though limited, tools for safeguarding procedural
integrity and enforceability, and adverse inference fits within this toolkit when used proportionately and only to
the extent required by the necessities of a particular dispute. The result is not a call for mechanical uniformity,
but for clearer articulation of standards—standards that are already visible in practice and can be synthesized
into a coherent approach. By applying adverse inference in a structured, transparent manner that respects good
faith, due process, and the equality of arms, tribunals can preserve the credibility of investor-state arbitration
while responding effectively to the evidentiary challenges that define it.

Keywords: Adverse inference, Discretion of the arbitrator, ICSID, International arbitration, Non-disclosure of
evidence
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