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1. Introduction

Today, in most countries, pension funds are recognized as institutional investors and invest their assets. Cur-
rently, the issue of investment for pension funds is considered a vital issue; in the legal system of most coun-
tries, investment is considered one of their main sources of income in laws and regulations, including the
statutes of pension funds. Although the investment of pension funds has been considered in numerous laws and
regulations in the Iranian legal system, this issue faces challenges; so that its continuation will make it difficult
for funds to fulfill their obligations in the future.

2.Purpose

Paying attention to this issue is important for several reasons; first, pension funds are the most important
mechanism for realizing social insurance as the most extensive area of the comprehensive social security sys-
tem. Therefore, guaranteeing the right to social security (the subject of Article 29 of the Iranian Constitution) by
the government primarily depends on the existence of pension funds that are capable and capable of fulfilling
their obligations to the insured. In addition to collecting premiums from insured persons, the most important
mechanism that enables pension funds to fulfill their obligations is the investment mechanism. Second, most of
Iran’s pension funds are considered bankrupt or in crisis according to the standards of the International Labor
Organization. In the last decade, this crisis has been so severe that at the time of the Sixth Development Plan
Law, the pension fund crisis was considered one of the six main crises in Iran (along with the water and envi-
ronmental crises). Given the continuation of their critical situation in the years following the enactment of this
law, the legislator in the Seventh Development Plan Law (approved in 1403) obliged the government to formulate
“investment regulations for pension organizations and funds.” Third, if pension funds fail to grow their assets
through investments appropriate to the country’s inflationary situation, they will face further economic crisis
and ultimately bankruptcy and even liquidation, especially through mergers. In addition to causing social pro-
tests among the insured community, this issue also presents the government with a serious challenge.
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3. Methodology

Considering the existing challenges and the importance of the issue, the current research has examined the
legal challenges of investing in active pension funds in the Iranian social security system using a descriptive-
analytical method and based on library studies.

4.Findings

The findings of this study show that the inadequacy of the rules governing pension fund investments (including
the inadequacy of the legal framework for investment and the criteria for appointing managers and the legal
liability for inappropriate investments), legal restrictions on investment (including restrictions on the selection
of portfolio types and restrictions on international investments), and the existence of laws that conflict with
investment (including laws that provide government benefits and laws that impose undue financial obligations
on these insurance funds) are the most important legal challenges for the investment of Iranian pension funds.
Another challenge of responsible investment is the difficulty of selecting a portfolio, because selecting a port-
folio for a pension fund that complies with social, environmental, and governance criteria is generally a more
complex process than selecting a portfolio for a conventional fund. For example, in cases where the subject of
responsible investment is the shares of commercial companies, the ranking of social, environmental, and gov-
ernance factors varies widely; so that a company may receive a high rating based on some criteria, depending
on the environmental, social, or governance criterion, but in some other criteria, due to a lower score, it may
be in a lower rank than other companies. This issue causes different estimates to be created by the audience,
including current and potential shareholders; so that some consider a particular case to be at the highest level
of compliance with responsible investment, while others do not have such a view. Accordingly, companies that
are in the top ten percent for one rater may be in the lowest position according to another rater.

The achieving the goal of responsible investment is its cost, since responsible investment requires a careful
and comprehensive search for multiple investment options in order to obtain reliable information, especially in
cases where indirect foreign investment is among the investment options of a fund. In this regard, fund man-
agers must spend more time and money on researching the companies in which they invest. These measures
(compared to conventional investments) mainly require higher management costs. In addition, responsible in-
vestment may, in some cases, create obligations that the pension fund is not financially prepared to implement
or impose unforeseen costs on the fund; For example, when a fund is faced with gross human rights violations
by a foreign company in whose shares it has made an indirect foreign investment and decides to withdraw its
capital, in order to maintain investment returns, it should normally choose a more suitable investment option
than that or at least the same; however, the fund may not be able to find such an option in that period of time;
in fact, if a suitable alternative investment option is not found, the fund may suffer losses in this regard. This loss
is more evident in cases where the capital market is limited and the economic system is in a state of increasing
inflation, given the gradual decrease in the value of liquidity.

The goal of providing a system of benefits commensurate with social dignity has been accepted as one of the
investment goals of pension funds in the legal system of some countries. However, there are also challenges
in achieving this goal; for example, in some countries, achieving this goal requires that legal restrictions on
investments (in order to achieve greater profits) be reduced so that the profits obtained as a result of remov-
ing these restrictions can be allocated to aligning social security benefits with the social dignity of the insured.
In addition, despite the emphasis of the laws on this goal, in many cases, pension fund managers are not very
inclined to allocate investment profits in line with the adequacy of benefits and only think about fulfilling their
legal obligations to the insured based on their contribution; in more precise terms, while pension funds have
two options regarding the profits from their investments: reinvesting the same profits or allocating all or part of
them to provide a system of benefits beyond legal obligations, they prefer the first option.

Perhaps, at first glance, this reluctance indicates the self-interested policy and the approach of obtaining maxi-
mum profit of pension funds; however, this is not always the case; because in some cases, pension funds are
hardly able to fulfill their obligations to the insured due to financial crises or bankruptcy; as a result, they are
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forced to allocate all the profit from the investment to reinvest and fulfill the obligations to the insured, and in-
vestment with the aim of providing a system of payment of benefits commensurate with social dignity is almost
unattainable for them. A practical example of this issue can be seen in the case of Iranian pension funds; al-
though the issue of benefit adequacy has been addressed in Iranian laws, most Iranian pension funds are hardly
able to fulfill their obligations to the insured due to bankruptcy and a large part of the profit from investments is
spent on this issue and in practice, investment with the aim of providing a system of payment of benefits com-
mensurate with social dignity is not much considered.

This issue can have an adverse effect on investment in open pension funds, where membership is available to all
individuals, as it may cause some insurers to withdraw from the fund, and consequently, reduce the premiums
received by the fund as its main source of income and part of the resources to finance future investments.

Considering the existing challenges, the following legal reforms are proposed; First, since there is no compre-
hensive law on pension fund investments in the Iranian legal system, it is necessary to formulate and enact an
“Insurance Fund Investment Law” or, for funds that have an independent law, a chapter of the law related to
them should be dedicated to the investment rules of that fund. Given the shortcomings in the appointment of
managers and their responsibilities, the legal reforms should specify the criteria for appointing managers in de-
tail and provide civil or disciplinary guarantees for their negligence or fault in the field of investments. Secondly,
given that high restrictions on portfolios affect the possibility of investment, it is necessary to make changes
to the legal restrictions on pension fund investments. Regarding the restriction on the choice of portfolio type,
given that these restrictions are mainly related to the amount of shares owned by commercial companies, it is
better to increase the ceiling for the ownership of shares in commercial companies, given the state of the coun-
try’s economic system, by amending the law on the implementation of general policies of Article 44 of the Con-
stitution or by exempting some pension funds from the restrictions set forth in this law. Third, in the context
of the challenge of laws conflicting with pension fund investments, the most important laws in this regard are
those imposing undue financial obligations on these insurance funds that affect pension fund liquidity. Regard-
ing these laws, it is necessary to eliminate or modify some legal exemptions, especially those with a long history
and lack of efficiency. Given that the government largely does not fulfill the obligations stipulated in these laws
(payment of insurance premiums or other funds resulting from exemptions), it is better to make the fulfillment
of pension funds’ obligations subject to financial financing by the government by making legal amendments; so
that until the financial financing for the implementation of that law is foreseen in the annual budget law, the
Social Security Organization is not obliged to fulfill its obligations against such exemptions.
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