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1.INTRODUCTION

Indemnity Clause is a condition according to which one of the parties of the contract expressly agrees to un-
dertake and compensate the civil liability or damage caused to the other party that is made by a specific event
or action, and to protect him from any loss or damages that may be incurred. The party that is obligated to
compensate the other party for damages is called the “Indemnitor”, the other party is called the “Indemnitee”
and the event covered by the condition is called the “subject of the Indemnity clause”. In the Iranian legal sys-
tem, as in English law, the parties of the contract are free to determine the terms of the contract according to
the principle of freedom of contract and can foresee the terms they want in the contract. Therefore, in many
contracts, including commercial and service contracts, the parties can, by mutual agreement, manage and an-
ticipate possible risks arising from the contract, such as the risk of damage to third parties during the execution
of the contract, according to their wishes and the nature and importance of the subject matter of the contract;
unless restrictions such as public order or mandatory laws restrict their freedom. One of the methods of con-
tractual risk management is the transfer of risk, in whole or in part, which is done by transferring responsibility
to another party or by sharing and dividing the risk between the parties to the contract. Insurance is a type of
risk transfer strategy by concluding a contract. Another method of transferring risk in this way is to use a clause
called an “indemnity”. It is worth noting that indemnity clauses, unlike limiting and exemption clauses, do not
change or eliminate the extent of liability; rather, they transfer the risk arising from the contract and the finan-
cial consequences of such liability, causing the ultimate burden of compensation to be shifted from the person
who is held liable under the general rules of civil liability (the indemnitee) to the other party (the indemnitor).
Sometimes, contracts between producers and consumers include a provision according to which the producer
stipulates to the consumer that if the consumer (first or third party buyer) suffers any loss or damage due to the
defectiveness of the goods provided by her (the producer), the consumer himself will be responsible for com-
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pensating for the damages and exempt the producer from bearing the burden of compensating for the losses
and damages. In this article, we are going to examine this subject in the legal systems of Iran and England.In
Iran, the answer to whether the indemnity clause of the manufacturer by the consumer in production contracts
can be correct or not, undoubtedly requires attention to concepts such as “general economic order” and “un-
fair terms.” In addition to citing these concepts”, Article 7 of the Automobile Consumer Protection Law and its
subsequent note, and the implementing regulations of the Consumer Protection Law, can also be used by the
consumer to declare the validity or invalidity of the Indemnity clause of the manufacturer by the consumer. In
the UK, in the field of consumer protection, five important laws should be considered and reviewed: The Unfair
Contract Terms Act of 1977, the Consumer Protection Act of 1987, the Unfair Terms in Consumer Contracts Act
of 1994 with amendments of 1999, the Consumer Protection from Unfair Commercial Practices Act of 2008, and
the Consumer Rights Act of 2015.

2.PURPOSE

In this study, we seek to examine the issue of whether, given the unequal status of producers and consumers
and the protection that is the indemnity clause of the manufacturer by the consumer in production contracts
the consumer can be considered correct and enforceable, or whether the said condition is generally invalid
and can we distinguish between exclusive and dangerous goods and non-exclusive and non-dangerous goods?
To answer this fundamental question, and given that the English legal system is known as the main origin and
birthplace of the “Indemnity Clause” institution, in this article, we will analyze the legislative approach in the
two legal systems of Iran and England regarding the validity of the indemnity clause of the manufacturer by the
consumer in production contracts.

3. METHODOLOGY

This research is written in a descriptive-analytical way by considering, reviewing and analyzing existing legal
sources such as books, articles, laws and regulations.

Imposing indemnity clause on consumers in production contracts can sometimes go against the purpose of
consumer protection law. Contrary to the opinion of some researchers who do not make a distinction in this
regard, In our opinion, the indemnity clause of the manufacture by the consumer, which causes the transfer of
the burden of financial responsibility for compensation for damages resulting from product defects from the
producer to the consumer, is invalid and unenforceable, and not exclusively non opposability, in two cases:
exclusive goods where consumers do not have the right to choose, and dangerous goods where the possibility
of limiting, eliminating, or insuring the risk either does not exist or is simply not possible. In the legal system
of Iran in these cases, the court, adhering to the concept of public economic order, can declare the indemnity
clause of producer by the consumer in favor of the producer invalid due to its conflict with public economic
order and based on Article 975 of the Civil Code. Moreover, in the case of these two (exclusive and dangerous
goods), imposing an indemnity clause of manufacturer against damages resulting from defects in the goods sold,
damages resulting from breach of contract, bodily, financial or moral damages and, by analogy, the priority of
damages resulting from the manufacturer’s fault over the consumer can be discussed as an unfair condition that
disrupts the contractual balance to the detriment of the weaker party to the contract.

Although the legislator has not provided a definition of unfair conditions, the reference to this category of
conditions in Articles 179 of the Maritime Law and 46 of the Electronic Commerce Law shows the attention
of the national legislator to this concept and the effect it can have on the validity and invalidity of the condi-
tions. The legislator has commented on the absolute invalidity of these conditions in the Note to Article 7 of the
Automobile Consumer Protection Law. It may be said that the ultimate implication of the note to Article 7 of
the aforementioned law is the invalidity of such conditions only in the field of automobiles or ultimately motor
vehicles, and its generalization is not stipulated. In response, it should be said that it is not a specific case and
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the car did not have any characteristics that would allow the legislator to separate its ruling from other danger-
ous vehicles and goods. Furthermore, the legislator’s consistent statement in the Consumer Rights Protection
Law and its executive regulations that “any direct or indirect agreement or contract between the supplier, sales
intermediary, and the consumer that... is null and void against the consumer” and the avoidance of the provi-
sion of the Note to Article 7 of the Automobile Consumer Protection Law itself fully and completely implies that
the two types of simple consumer goods and exclusive and dangerous goods are different from the legislator’s
perspective. In the legal system of England, the latest legislative enactments in the UK, the Consumer Rights
Act was passed by Parliament in 2015, which is in fact a supplement to the Unfair Contract Terms Act of 1977.
This Act added parts to the Unfair Contract Terms Act of 1977, while reducing parts from it, and at the same
time amending parts. The first paragraph of Article 62 of this Act stipulates that an unfair term in a consumer
contract is not binding on the customer. The fourth paragraph of Article 62 of this Act also states that a term is
unfair if it creates a significant and significant imbalance in the rights and obligations of the parties, contrary to
the principle of good faith and to the detriment of the consumer. So, in English law, the validity of these clauses
depend on fair and unfair condition rules.

Indemnity Clause is a kind of the transferring responsibility clauses that due to its relevance and increasing
importance in terms of risk transfer and division of responsibility in various commercial, service contracts and
especially in production contracts has an important position in both of the domestic and International law.
Since in most of the world’s legal systems the theory of strict liability of manufacturer towards the consumer
has been accepted, in this analytical and comparative research the validity of indemnity clause of manufacturer
by the consumer in two legal systems of Iran and England have been examined and we reach to this result that
Contrary to English law, where the validity of these clauses depend on fair and unfair condition rules, In Iranian
law, despite the weakness of the legislator in expressing the clear verdict of these clauses, with the sum of the
positions of the legislator in the recent special statutes, it can be said that regardless of the non-opposability
of these clauses against any third party, including the third party that is consumer or professional, we should
accept a difference among the mentioned indemnity clauses in dangerous and exclusive goods with others.
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13. Unfair Contractual Terms( 1977).

14. Consumer Protection Act (1987).

15. The Consumer Protection from Unfair Trading Regulations (2008)/ Unfair Trading Regulations.

16. The Consumer Protection from Unfair Trading Regulations (2008)/ Unfair Trading Regulations.

17. Consumer Rights Act( 2015).

18. Unreasonable Indemnity Clauses.

19. Reasonable Test.
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20. (1) An unfair term in a contract concluded with a consumer by a seller of supplier shall not be binding on the c onsumer.
(2) The contract shall continue to bind the parties if it is capable of continuing in existence without the unfair term.

21. Schedule 1: Blacklisted Unfair Practices.
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