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1. INTRODUCTION

In treaty-based arbitrations, due to their specific nature, challenges arise for host states. The first challenge
that host states face is to establish the competence of the agreed-upon arbitral organization or authority to
hear the claims of the states, and in our case, specifically the counterclaims of the states. These challenges have
become so prominent that some authors have referred to the state of counterclaims in treaty-based arbitration
as a 30-year failure. This is why, as of 2010, the number of counterclaims filed by States did not exceed 25. Al-
though the number of cases in favor of the host state has increased significantly in the last decade, there is still
serious uncertainty about the fate of counterclaims in treaty-based investment arbitrations. In general, there
has been much criticism of the discriminatory nature of these arbitrations by lawyers and developing countries.
Detailed statistics from the United Nations Commission on International Trade Law (UNCITRAL), published on
the Investment Policy Center website, show that as of September 2023, a total of 1,257 treaty-based investment
disputes had been filed, of which 890 cases had resulted in a verdict, 343 were pending, and 24 were declared
indeterminate. This statistic apparently indicates a higher number of votes in favor of the host state, but it
should be noted that the initiator of the dispute in all of these cases was a foreign investor and the host state
was only able to prove the claimant’s innocence in them. However, the submission of counterclaims by states
that place them in the position of claimant still poses serious challenges in this type of arbitration. One of the
discriminations is the failure to recognize the right of governments to file counterclaims, which has become
difficult to file due to technical and legal reasons and the adoption of strict viewpoints. It is obvious that before
entering into the merits of each case, arbitrators seek to establish their competence, and after establishing their
competence to hear the merits of a counterclaim, before entering into the merits, they must determine the rela-
tionship of the counterclaim to the original lawsuit filed by the plaintiff, so that a counterclaim can be heard. To
understand the challenge of jurisdiction and admissibility, it is necessary to examine the nature of treaty-based
investment arbitrations and the basis for their formation.

2. PURPOSE

This research, by examining opinions, doctrine, arbitration laws, and international rules, attempts to explain
and criticize the challenges of handling counterclaims and seeks an appropriate approach for each challenge. In
investment arbitration, considering the basis of their formation, the text of the arbitration clause contained in
bilateral or multilateral investment treaties is the most important source of interpretation and application, and
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it must be carefully distinguished from each other by adopting a non-strict and flexible approach, establishing
the competence and admissibility of the counterclaim.

3. METHODOLOGY

In the first part of this study, the challenge of the relationship between the counterclaim and the plaintiff’s
main claim is examined as one of the biggest reasons for rejecting the counterclaim, and an attempt is made
to describe and explain a sample of strict and flexible opinions in this field, and also to explain the approach of
international laws and rules in this issue. The second part discusses the parties’ consent to arbitration, or the
establishment of the consent factor, and examines the specific situation of establishing consent in treaty-based
arbitrations and, as a result, the jurisdiction of the arbitral tribunal, relying on international laws, opinions, rules
and finally, we will see that by relying on the arguments of the arbitrators and interpretations derived from the
texts of international law, the facilitating theory in the field of hearing counterclaims becomes more effective in
balancing the interests of the parties in the proceedings. In the literature of ICSID arbitral tribunals, referring to
Article 25 of the aforementioned Convention, arbitrators establish the subject matter and personal jurisdiction
of the tribunal with a strict approach. Another issue that affects the hearing of a counterclaim is the criterion of
the connection between the counterclaim and the main claim, which is addressed after the stage of determining
jurisdiction. If the connection between the two aforementioned claims is not established, the arbitral tribunals
issue an order not to hear the counterclaim and reject the counterclaim. The difference between these two fac-
tors in investment arbitration procedures will be explained in this study.

The admission of counterclaims in treaty-based investment arbitrations has a special status, and arbitral tribunals
must consider factors such as the consent of the parties from the perspective of establishing jurisdiction, and the
sufficient connection between the main claim and the counterclaim from the perspective of establishing the admis-
sibility and admissibility of the claim in order to hear the claim. Recognizing this and identifying the aforementioned
components has not only theoretical advantages, but also practical benefits. The main component for establishing the
competence of the arbitral authority to handle counterclaims is the consent of the parties to the arbitration and the
scope of their consent to the counterclaim of the host state of the capital. The unique feature of treaty-based arbitra-
tion is that in the first stage, the contracting states make an offer to each other’s foreign investors to refer claims to
arbitration, and in the next stage, the foreign investors respond to this offer and accept it. In this method, the parties
to the dispute do not directly enter into an arbitration agreement with each other. In order to initiate the arbitration
process and exercise this option by foreign investors, these individuals must respond to and accept the offer con-
tained in the treaty, in the manner foreseen in the treaty. Jurisdiction to hear the main claim raised by the claimant in
arbitration does not require jurisdiction to hear the counterclaim of the host state. In order for the counterclaim to be
considered by the arbitral tribunal, the arbitrators must establish their jurisdiction for these claims separately, which
means that the counterclaim must be within the scope of the parties’ agreement and consistent with it.

After the investment arbitration tribunal has been granted jurisdiction to hear a counterclaim, the next obstacle
for host states to file a counterclaim is that the subject matter of the counterclaim must be fully related to the
subject matter of the original dispute. To explain the concept of connection and its determining role in deter-
mining the admissibility of counterclaims, this section begins by distinguishing this concept from the factor
of consent. The connection component in determining the admissibility of a host state’s capital counterclaim
varies in international arbitration practice. The lack of a precise and explicit explanation by applicable docu-
ments or existing doctrine of the connection component and its distinction from the issue of arbitral jurisdic-
tion (consent of the parties or the consent component) has created an ambiguous situation in the hearing of
counterclaims in investor-state arbitrations.

In arbitration practice, however, the distinction between the ability to be heard and the jurisdiction of the arbi-
tration center is not clearly stated. Perhaps this is because most arbitrators consider the issue of consent and
communication at the same stage and consider both factors as subsumed under jurisdiction.

Most investment treaties contain references to other laws and treaties. For example, they typically refer ar-
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bitration to the UNCITRAL Arbitration Rules or the ICESCR Convention. By examining the existing arbitration
practice, we find that in order to reach the scope of the parties’ consent and its boundaries in treaty arbitra-
tions, one only needs to refer to the disputed international investment treaties and interpret them in light of the
Vienna Convention on Treaties. Therefore, the laws of the seat of arbitration should not be relied upon solely to
determine the admissibility of counterclaims in treaty-based investment arbitrations.

The formation of treaty-based arbitrations follows a specific process in that the boundaries of the parties’ con-
sent to the host state’s demands, as set out in bilateral investment treaties, are determined by the careful con-
sideration of the language and tone of the bilateral investment treaties. The investor can only reject or accept
the offer in its entirety and has no ability to modify the offer. Unfortunately, few bilateral investment treaties
contain provisions on the subject of counterclaims. However, this does not mean that such claims are generally
not admissible in such arbitrations. Arbitration practice has proven that even in cases where investment trea-
ties do not contain a provision on counterclaims, arbitrators rule on the admissibility of counterclaims based
on such treaties. Just as an investment treaty is the document on which arbitration of claims is based, its text is
also used by arbitrators as a primary source for establishing jurisdiction and admissibility. Investment treaties
often base arbitration on the UNCITRAL or ICSID arbitration rules. Reference to such instruments is the sole
determinant of the procedural law governing the arbitration, and consideration of the text of the treaties always
takes precedence over the text of the procedural law governing jurisdiction.

The second component in the admissibility and admissibility of counterclaims is “connection.” This means that
the counterclaim must be closely related to the original claim raised by the plaintiff. Unlike the factor of con-
sent, which is related to the issue of the jurisdiction of the arbitral authority, the factor of the connection of
the claims with each other is related to the admissibility or, as commonly expressed in domestic law, the abil-
ity to hear the claims. Unfortunately, in the case of this factor, the arbitration procedure has not functioned
effectively and there is no universal standard for determining this component. Some investment treaties state
that the counterclaim must arise from the subject matter of the original dispute, while others state that the two
disputes must arise from a single contract, in other words, the counterclaim must have the same legal grounds
as the original dispute. Others state that they must be exactly the same in terms of substantive and legal basis.
Therefore, there is no single criterion for determining whether the connection between the counterclaim and
the original claim is effective or close. In this regard, two approaches can be seen: one of the approaches re-
quires the identification of the same grounds for the counterclaim and the original claim, in other words, the
formal relationship between the two claims must be established. In the second approach, which is a little more
lenient, it is sufficient for the counterclaim to be admissible if it originates from the same investment. Thus,
given the custom of writing and the purpose of investment treaties, which rarely impose obligations on inves-
tors in order to protect them, by favoring the first approach, counterclaims will in practice be inadmissible.
Although the existence of both components of consent and connection is necessary for establishing jurisdiction
and the ability to hear counterclaims, naturally, examining the connection of the counterclaim with the main
dispute takes place after establishing the jurisdiction of the court and determining the scope of the parties’ con-
sent, and in the first stage, the court inevitably examines the factor of consent. In general, it is recommended
that host governments such as Iran use transparent language in their bilateral investment treaties and explicitly
recognize the possibility of counterclaims in the text of the treaty, thereby preventing, as much as possible, the
loss of their rights in treaty-based investment arbitrations. Examples of treaties such as COMISA, which explic-
itly include violations of the host country’s domestic laws as one of the cases that puts foreign investors in a
position to file lawsuits against them in competent authorities, can be a good guide if Iran had bargaining power
in negotiations with a country. If Iran can include such provisions in investment treaties, it is obvious that due
to the investment-friendly nature of Iran, such a provision will not often be to the detriment of its nationals. In
particular, it does not seem logical to limit the right of governments to make counterclaims in a context where
Iranian nationals are foreign investors.

Keywords: Counterclaim, Treaty-based arbitration, Jurisdiction to hear, competence, Capital host state.
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Saluka Investments B.V. v. The Czech Republic, UNCITRAL (https://www.italaw.com /cases /961)

Sergei Paushok et al v The Government of Mongolia, UNCITRAL, Award on Jurisdiction and Liability, 28, April (https://www.italaw.com/

cases/816)2011

10. Subsection 3. Counter-Claims Article 80: 1. The Court may entertain a counter-claim only if it comes within the jurisdiction of the Court and
is directly connected with the subject-matter of the claim of the other party.

2. A counter-claim shall be made in the Counter-Memorial and shall appear as part of the submissions contained therein. The right of the other
party to present its views in writing on the counter-claim, in an additional pleading, shall be preserved, irrespective of any decision of the

Court, in accordance with Article 45, paragraph 2, of these Rules, concerning the filing of further written pleadings.

3. Where an objection is raised concerning the application of paragraph 1 or whenever the Court deems necessary, the Court shall take its deci-
sion thereon after hearing the parties. (RULES OF COURT (1978)
ADOPTED ON 14 APRIL 1978 AND ENTERED INTO FORCE ON 1JULY 1978).
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11. Except as the parties otherwise agree, the Tribunal shall, if requested by a party, determine any incidental or additional claims or counter-
claims arising directly out of the subject-matter of the dispute provided that they are within the scope of the consent of the parties and are
otherwise within the jurisdiction of the Centre.
lopdiins a5 Jolio by SLET sloleo] b o (s9led i b 1 S0 Lol g0 40 Slapo il 00,5 cdidlye (6,500 55k 0 e sb &5 50l sl 4

il jSe Com Mo )3 500 Oylee & 5 b b (815 00900 10 45Sie syles aSy] o by e 0,5 ABlsS (S jud dil S £9.590 5 56

12. For example, in cases cuch as Saluka Investments B.V. v Czech Republic, (2004). UNCITRAL, Decision on Jurisdiction over the Czech Re-

public’'s Counterclaim, https://www.italaw.com/cases/961, (Accessed 19, October, 2023) and Sergei Paushok et al v The Government of

Mongolia (2011). UNCITRAL, Award on Jurisdiction and Liability. https://www.italaw.com/cases/816, (Accessed 21, September ,2023)

13. As a result, two conditions must be met for an ICSID tribunal to entertain a counterclaim: (i) the counterclaim must be within the jurisdic-
tion of the Centre, which includes the requirement of consent, and (ii) it must “aris[e] directly out of the subjectmatter of the dispute”, the
second requirement also being known as the “connectedness” requirement. Essentially, the second requirement supposes a connection
between the claims and the counterclaims. It is generally deemed an admissibility and not a jurisdictional requirement. Metal-Tech Ltd. v.
Republic of Uzbekistan, paragraph 407.

14. Oxus Gold v. Republic of Uzbekistan, UNCITRAL (https://www.italaw.com /cases/781)

15. Antoine Goetz et consorts v Republic of Brundi, ICSID Case No. ARB/95/3, Award, 1999 (https://www.italaw.com /cases/508)

16. «(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an investment, between a Contracting State (or

any constituent subdivision or agency of a Contracting State designated to the Centre by that State) and a national of another Contracting
State, which the parties to the dispute consent in writing to submit to the Centre. When the parties have given their consent, no party may

withdraw its consent unilaterally”...
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18. In his statement of defence, or at a later stage in the arbitral proceedings if the arbitral tribunal decides that the delay was justified under
the circumstances, the respondent may make a counter-claim arising out of the same contract or rely on a claim arising out of the same

contract for the purpose of a set-off.
19. The respondent may make a counterclaim or rely on a claim for the purpose of a set-off provided that the arbitral tribunal has jurisdiction

over it.
20. United Nation Commission on International Trade Law, “Report of the Working Group on Arbitration and Conciliation on the work of fiftieth

session”, New York branch press, 9-13 February, (2007), 31
21. the respondent may make a counterclaim in connection with the factual and legal basis of the claim or rely on a claim for the purpose of a

set off against the claimant
22. COMESA, Investment Agreement for common investment area, (2007), Art.28 (9): A Member State against whom a claim is brought by a

COMESA investor under this Article may assert as a defence, counterclaim, right of set off or other similar claim, that the COMESA investor
bringing the claim has not fulfilled its obligations under this Agreement, including the obligations to comply with all applicable domestic

measures or that it has not taken all reasonable steps to mitigate possible damages.
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23. International Court of Justice (ICJ)

24. Permanent Court of Arbitration (PCA). (See to read more: Nikbakht, 1402, 231-245)

25. https://www.icj-cij.org/rules

26. Direct Connection

27. Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Bosnia and Herzegovina v Serbia and Monte-

negro, Dissenting opinion of Vice President Weeramantry, (1997)
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28. Oil platforms case, Separate opinion of Judge Higgins

29. Oil platform case, Dissenting opinion of Judge Oda, 8

30. Algeria Declarations

31. Iran-United State Claims Tribunal, About the Tribunal. www.iusct.com

32. Claims Settlement Declaration

33. Ibid, Art 2(1): “.., and any counterclaim which arises out of the same contract, transaction or occurrence that constitute the subject matter

of that national’s claim, ...

34. Westinghouse Electric Corporation v. Iran, Case No. 389(10 May 1985), Iran-U.S. Claims Tribunal Reports, Cambridge University Press, vol.
8, pp. 183-188

35. American Bell International Inc. v. Iran, Award No. 255 (19 September 1986), Iran-U.S. Claims Tribunal Reports, Cambridge University Press,
vol. 12, pp. 17-238.
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36. Ibid.
oleo 1V

38. Iran v. United states (Case Bl), Iran-U.S. Claims Tribunal Reports, Cambridge University Press, 2009, vol.38., p.77
39. Ibid, at para. 134: “...However, the subsequent practice of the parties clearly supports interpreting Article II paragraph 2 of the Claims Set-

tlements Declaration as providing the Tribunal with jurisdiction to entertain official counterclaims.”
40. Ibid, at para. “139. The Tribunal finds that its jurisdiction ove official counterclaims is limited to the counterclaims arising out of the con-
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Convention and Arbitration Rules.”
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68. Metal-Tech Ltd v Republic of Uzbekistan, ICSID Case No. ARB/10,/3, Award, Oct 4, 2013 (https://www.italaw.com /cases/2272)

69. Minimum Standard of Treatment

70 The next question then is whether the counterclaims “concern an investment”. The definition of the term investment is found in Article 1(1)
of the BIT. It includes a legality requirement. As the Tribunal has concluded above, the Claimant’s “investment” does not meet the legality
requirement and thus does not constitute an investment in the meaning of the BIT. In other words, the State’s offer to arbitrate did not

extend to this

“Non-investment” and the investor’s acceptance included this limitation.
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