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Abstract

Validity of penalty clause in monetary obligations has always been a
controversial issue in the Iranian legal system. Due to the exposure of
institutions such as the Constitutional Council and the Expediency
Discernment Council to the damage of late payment, despite the adoption of
laws such as the Code of Civil Procedure this question still remains in the
Iranian legal system and it is asked the parties can claim a sum in excess of
the annual rate of the Central Bank as a fixed sum, based on the contractual
terms? General Assembly of the Supreme Court's Unified Judicial Precedent
No. 805 has considered the permission of this matter subject to its non-
contradiction with the imperative laws and regulations and the present study
with an analytical-descriptive method in order to answer above question, by
examining evolutions regarding the damages of late payment in the Iranian
legal system, state three jurisprudential, legal and economic analyzes and it
has proved that accepting the validity of any amount of contractual
obligation in monetary obligations can't be deduced not only from the text of
the relevant laws and regulations but in addition to conflict with the law, has
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many adverse economic effects and exposes the agreement to the suspicion
of usury.

Keywords: Monetary Obligations, Late Payment Damage, Unified Judicial
Precedent, Usury, Penalty Clause.
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INTRODUCTION

According to Article 230 of the Civil Code, which is written in an absolute
manner, the agreement of the parties to determine the amount of the
obligation as the lump sum amount of the damage caused by the breach of
the contract is considered valid and it is stipulated: "...the ruler cannot
Condemn to more or less than what is required." Despite the application of
the aforementioned article, which includes all obligations, whether cash or
otherwise, with the approval of the Civil Procedure Law in 1318, in Article
719 of this law, a 12% ceiling was considered for late damages for
obligations that are cash-related. And agreements in excess of this amount
were considered ineffective. With the victory of the Islamic Revolution, as
stated in the fourth principle of the Basic Law, there was a great emphasis on
the necessity of harmonizing the laws with Islamic Shari‘a standards, and
considering that in Islamic Shari‘a and Imami jurisprudence, riba is explicitly
forbidden and its taking is forbidden, in principle The 43rd Constitution
prohibiting and sanctioning usury was considered as one of the basic rules of
the economy of the Islamic Republic. With regard to this issue and
considering the difference of opinions of jurists regarding the usury or not of
late payment compensation, after the revolution the issue of predicting the
obligation, its ceiling and amount in the approved laws and the views of
legislative and decision-making institutions such as the Expediency Council,
The Guardian Council and the Islamic Council suffered apparent
inconsistencies and conflicts; In such a way that despite the approval of the
law on the procedure of public courts and the revolution in civil affairs in
1379 and the provisions in this regard in articles 515 and 522 of this law, the
question still remained whether the parties can settle on contractual basis
instead of legal basis. , include the deposit in the contract and include
damages in excess of the annual index rate of the Central Bank in a lump
sum?

Studying the laws related to this issue and the opinions of institutions such as
the Guardian Council and the Expediency Council during the days after the
revolution clearly show that the answer to the above question has changed
over time in accordance with the economic and social conditions; Therefore,
in this article, with an analytical-descriptive method to provide a convincing
answer to the question raised, firstly, a brief review of developments related
to this issue in the Iranian legal system is discussed, and then the consensus
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opinion No. 805 of the General Board of the Supreme Court dated 10/16
2019/2018 is analyzed and examined from the legal, jurisprudential and
economic point of view.

PURPOSE

Facing the issue of late payment damages in Iran's legal system has been
affected by economic developments; In such a way that after experiencing
high inflation rates, a sudden decrease in the value of money and the
emergence of bank and non-bank super-debtors, the theories that absolutely
did not allow the receipt of delay damages have been abandoned, and now it
is possible to receive it up to the annual index rate announced by the central
bank, until It has been widely accepted by jurists; Despite this, the question
still existed in Iran's legal system, according to the last part of Article 522 of
the Civil Procedure Law, whether the parties can, instead of the legal basis,
pay a deposit exceeding the annual index rate of the Central Bank in a lump
sum based on the agreement. should the parties include in their contract?

In recent years, this question has received different answers in the judicial
authorities, so that finally the Chief Justice of Mazandan province
announced that the 22nd and 25th branches of the Court of Appeal of this
province, regarding the validity of the determination of the contractual
obligation in monetary obligations More than the declared inflation index of
the subject of Article 522 of the Civil Procedure Law, different opinions
have been issued, the request to raise the issue in the General Board of the
Supreme Court, which finally led to the issuance of unanimous decision No.
805 dated 10/16/2019, regarding the prescription of an agreement to more
than the declared index. This decision stipulates: "Determining the amount
of the contractual obligation in order to compensate for the delay in fulfilling
monetary obligations is subject to the application of Article 230 of the Civil
Law and the last part of Article 522 of the Civil Procedure Law approved in
1379, and with regard to Article 6 of the aforementioned law, the amount of
the payment The obligation specified in the contract, even if it is higher than
the officially declared price index (inflation rate), if it does not conflict with
the laws and regulations, including monetary regulations, is valid and has no
legal problems.

The main goal of this research is to answer the question whether the
agreement of the parties to collect any amount of deposit in private contracts
is valid or not?

METHODOLOGY

In this research, in order to describe the current situation and introduce the
topic of discussion, the necessary data were obtained using the method of
library studies and presented using the descriptive method of these data.
After this description, the material is presented with an analytical and text-
oriented method.



Encyclopedia of Economic law Journal, 29: 22, 2022 324

FINDINGS

In response to the validity or non-validity of the pledge amount in excess of
the inflation index rate announced by the Central Bank in monetary
obligations, legal, jurisprudential and economic arguments can be proposed
as follows:

A- The conditions stipulated at the top of Article 522 of the Law of
Procedure of Public Courts and the Revolution in Civil Matters for claiming
damages for delay with a legal basis show that the legislator intended in this
law to include strict conditions and with the justification that damages for
late payment are limited According to the rate of the index announced by the
Central Bank, it is legitimate to obtain it. In fact, it should be said that the
legislator, by not mentioning the issue of the deposit and restricting the delay
compensation to multiple conditions, intended to prevent the creditor's
damage by reducing the value of money, on the one hand, and on the other
hand, contrary to the previous law, which had determined a fixed amount.
while setting a standard for determining the amount of reduced value, follow
the views of the Guardian Council and the fatwas of some authorities.

B- What the legislator meant by the term "reconciliation” in the last part of
Article 522 was the fatwa of the jurists stating that reconciliation is
necessary to resolve the existing conflict, not primitive peace; Because if it
means any agreement on the obligation during the conclusion of the contract,
using the expression "reconciliation” which is one of the forms of certain
contracts, has no meaning and such an agreement should be possible in the
form of any contract.

c- Having the validity of any amount of the pledge in monetary obligations,
the conclusion of contracts where the parties do not have the same
bargaining power (such as additional contracts) faces a lot of risk and danger
and makes them appear imposed, unfair and unjust; These conditions
provide the basis for big financial companies to abuse the weak side and
disturb the economic legal order.

D- Accepting the credit of any amount of the deposit in the monetary
obligations significantly increases the transaction costs. Due to the
impossibility of adjusting the contract according to Iran's legal system, the
separation of the obligation for damages from the obligation for punitive and
criminal obligations has no effect on the issue, and as a result, with the
increase in transaction costs and the increase in production costs, the amount
of bankruptcies will also increase, because the debtor must pay a higher
amount for breach of contract; In addition, the annual increase in the amount
of non-current claims of banks shows that validating any amount of
commitment in monetary obligations does not necessarily lead to the
strengthening of contracts.

E- According to the fatwas of many jurists, if the purpose of the parties in
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including the deposit requirement is that by paying the deposit, the debtor
will have more time to repay the debt, it will be a definite example of usury.
Therefore, the inclusion of usury on the condition of the deposit depends on
the intention of the parties to include this condition. This issue, in cases
where the amount of the customary obligation is much higher than the actual
damage, puts the contract under the suspicion of ignorant robbery.

According to what has been said, the absolute validity of the contractual
obligations in monetary obligations in Iran's legal system cannot be deduced
not only from the text and spirit of the subject laws, but also from the text of
the unanimous decision No. 805 of the General Board of the Supreme Court.
Because the said decision has made the validity of this condition dependent
on the fact that it does not conflict with the laws and regulations and as seen,
the inclusion of a deposit for monetary obligations in cases where this
deposit is significantly more than the damage caused to the obligee. be, it is
contrary to the Islamic Sharia as well as the mandatory laws, both the civil
procedure law and the civil law, and therefore, according to the unanimous
decision, such a condition is invalid.
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