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Abstract

Today, the concept of economic freedom as one of the necessary conditions
for achieving sustainable growth and development has particular importance,
so understanding the concept and components of the subject, as well as the
limitations and obstacles imposed on it, are essential for any legal system to
achieve economic growth and prosperity by reducing or eliminating barriers.
Therefore, in the present article, the quantitative limitations of the principle
of freedom of trade as one of the components of economic freedom are
explained by descriptive-analytical method, and the approach of the Iranian
legal system was examined through scrutiny of laws, regulations and
annulments of the General Assembly. The result is that the Constitution and
related ordinary laws, such as the Article 44 General Policy Implementation
Law, the Development Plan Law, the Export and Import Law, and the
Customs Law, have been legislated in order to support the development of
foreign trade, facilitate the processes of the licenses, reduced customs
formalities and also the removal of non-tariff barriers. Contrary to the

1- Corresponding Author: Zahra_alborzi@ymail.com
2- Emami@shirazu.ac.ir
3- Mojtaba_vaezi@yahoo.com


https://lawecon.um.ac.ir/journal/about
https://lawecon.um.ac.ir/journal/about
https://lawecon.um.ac.ir/journal/about

Encyclopedia of Economic law Journal, 29: 22, 2022

legislative approach, the executive sometimes creates or expands trade
restrictions and prohibitions through regulation, but The Administrative
Justice Court, as the body that oversees government approvals, relies on the
rule of law, often with a narrow interpretation of the legal restrictions and
citing to general legal principles such as the acquired right have protected
the freedoms of individuals.

Keywords: economic freedom, freedom of trade, quantitative restrictions,
exports, imports, licenses, Administrative Justice Court

Introduction

The globalization of the economy and the growing trend of regional
integrations have caused the existing definitions of the economic boundaries
of the countries to change. In today's world, economic growth and
development is simply not possible without knowledge of the developments
and mechanisms of the global economy, as well as interaction with other
countries. The concept of economic freedom is one of the most frequent

concepts not only in the field of economics but also in the field of law and
politics, which was formed based on the sanctity of private property and free
economy, therefore, in its absolute sense, it refers to the absence of any
obstacles in production, distribution, consumption, investment or exchange
of goods and services for citizens. According to Friedman, although
economic freedom requires the existence of a free market from government
obligation and coercion, it does not mean eliminating the need for the
government, but the existence of the government is necessary both to
determine the rules of the game and to monitor their implementation. From
the point of view of the Heritage Foundation, the purpose of economic
freedom, in addition to removing or reducing government barriers and
restrictions, is to create and maintain freedom for everyone by governments,
and its ten indicators are: freedom of trade, freedom of business, monetary
freedom, financial freedom, investment freedom, tax freedom, labor
freedom, property rights, government spending and freedom from
corruption. Therefore, trade freedom as one of the basic components of
economic freedom is a measure that evaluates the degree of freedom of
individuals in foreign trade from government interventions and includes the
absence of tariff and non-tariff barriers that affect export and import of
goods and services. One of the most important topics surrounding this
concept is whether it is absolute or limited. The word freedom in its essence
reminds non-restriction, but absolute economic freedom leads to inequality
in wealth and income, which in itself is an undesirable and destructive
situation. Therefore, today there is no absolute economic freedom, and in
every area of it, restrictions are applied by the law and the government, so
the governments have entered the economic field according to their political,
economic, and social structures and have tried to regulate and control the
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market with various goals, and these interventions can ultimately lead to
restricting the individuals economic freedom.

Purpose

In evaluating the economic freedom of countries, the Heritage Foundation
considers quantitative or quantitative restrictions as one of the most
important non-tariff barriers. Considering the multifacetedness of the subject
of economic freedoms and the importance and necessity of examining the
different aspects of this concept, the purpose of this article, regardless of any
valuation and from the point of view of economic public law, has been
considering the freedom of trade and its quantitative restrictions, the
approach of legal system and especially the government's economic
regulations regarding to quantitative restrictions on trade freedom and
Administrative Justice Court supervision . Also, according to the
government economic regulations in the field of foreign trade, the relevant
decisions were examined in terms of expanding or restricting the freedom of
trade. Finally, the procedure and approach of the Administrative Justice
Court as an institution supervising government regulations regarding
guantitative restrictions was examined.

Methodology

This research is based on descriptive and analytical method and structurally
it consists of four main parts. In the first part and the introduction of the
article, firstly, the topic and its background are explained and then the
importance and necessity of examining such a topic in legal systems. In the
second part, trade quantitative restrictions and its examples are explained in
a descriptive way. In the third part, the approach of Iran's legal system is
examined by referring to the most important laws and regulations related to
the subject and in a descriptive-analytical way. In the fourth part, in order to
achieve a judicial approach to trade quantitative restrictions, government
regulations and annulment decisions issued by the General Board of the
Administrative Justice Court have been analyzed.

Findings

Quantitative restrictions refer to certain imposed restrictions that
governments adopt in order to limit or prohibit foreign trade or to supervise
it. In fact governments, instead of imposing tariffs directly on exports and
imports, create obstacles or limitations s in their quantity. If the actions of

governments in establishing quantitative restrictions become more
restrictive, non-transparent and discriminatory than necessary, it can have
destructive effects on international trade and that is why the World Trade
Organization prefers tariffs over such actions, which restrict the freedom of
trade. Quantitative restrictions can be applied in different ways, including
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prohibition, quotas, and import and export licenses; In trade prohibitions ,
governments may prohibit the import of specific goods or from certain
origins. It is also possible to prohibit the export of certain goods or for
specific destinations, and these prohibitions can be general or partial,
permanent or temporary. With import and export quotas, the number or
monetary value of goods that can be imported or exported by that country in
a certain period is limited. This restriction, which takes place through
licenses given to exporters or importers, may be applied to a specific country
or to all foreign countries in general. Today, in all the countries of the world,
the use of non-tariff measures, including import or export quotas, is
practically obsolete and rejected, and only technical and standard barriers are
applied. In import and export license system there are two automatic and
non-automatic methods; In automatic licensing procedures, approval is
issued for all requests, and if the issuance process is not discriminatory, it is
not considered as a trade limiting factor until it is done before customs
clearance and within ten working days at most. Otherwise, it will be subject
to the rules related to the non-automatic license system, which is usually
applied in order to create obstacles and create quantitative restrictions.

After examining rules and regulations, it can be said that the legislator in the
Constitution and related ordinary laws, such as the Article 44 General Policy
Implementation Law, the Development Plan Law, the Export and Import
Law, and the Customs Law, has taken steps in the direction of foreign trade
development, facilitating licensing processes and customs formalities,
removing non-tariff barriers, and also has followed economic policies aimed
at export and import substitution continuously.

Therefore, due to the establishment of incentives, concessions, facilities and
export exemptions, exporters have been subject to legislative protections
more than importers. Despite the relatively acceptable approch of the
legislature, government have repeatedly imposed restrictions or prohibitions
on foreign trade operators by issuing numerous, continuous and sometimes
contradictory regulations, and this has led to serious obstacles in the customs
favorability and ease of trade index from the perspective of the World Bank
and the World Economic Forum. The review of the annulment verdicts of
the general board of the Administrative Justice Court on the above-
mentioned issue indicates that this supervisory body often protects the rights
and freedoms of citizens against government encroachments by adhering to
the provisions of the law and narrowly interpreting the limitation.

Conclusion

In addition to the inherent value of public rights and freedoms as an
inalienable human right, economic freedom is a necessary condition for
achieving sustainable economic progress and development. For this reason,
the international trade system seeks to liberate trade by reducing and
removing obstacles and restrictions on foreign trade and speeding up the



Encyclopedia of Economic law Journal, 29: 22, 2022 75

A e P A ¢ e

growth and prosperity of countries. However, in order to regulate the field of
export and import and avoid the destructive effects of absolute economic
freedom, the governments believe in the necessity of legal restrictions and
based on political and economic conditions and structures resort to
establishing tariff and non-tariff restrictions and barriers. Quantitative
restrictions such as quotas, licenses, export and import restrictions and bans
are among the most widely used tools of foreign trade policy, especially in
developing countries, which in addition to the destructive effects on the
economy, also limit economic freedom. According to the most important
laws related to the subject, the conclusion is that the legislator's approach has
been mostly aimed at expanding international trade, facilitating the
procedures for issuing or renewing licenses, reducing customs formalities,
and removing non-tariff barriers. However, the government, due to its
executive dignity and the necessity of regulating and harmonizing diverse
and variable commercial matters, is bound to make regulations, and
sometimes, due to these regulations, prohibitions or extra-legal restrictions
are created. However, the General Board of Administrative Justice Court, as
a supervisory body, has often protected the rights and freedoms of citizens
against the encroachments of the government by adhering to the provisions
of the law and narrowly interpreting the limitations mentioned in them. In
addition to this, it is observed that sometimes the General Board in its
annulment verdicts not only refers to general legal principles such as
acquired right, but basically considers the extension of the scope of
restriction or prohibition independently as one of the criteria for annulment.
However contrary to the aforementioned procedure, it rarely has acted in the
direction of political, economic or emergency situations governing the
society.
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3 - Automatic Import Licensing
4 -Non- Automatic Import Licensing
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