Transparency Principle in Iran’s Public Procurement in the Light of WTO and EU Rules
Assadalloh Yavari

Assistant Professor, Faculty of Law, Shahid Beheshti University
Mostafa Rezaei

PhD Candidate in Public Law, Faculty of Law, Shahid Beheshti University 

Extended Abstract

Introduction
Public Procurement involves a large amount of government economic activity, and because they are financed from the public budget, the principle of transparency must rule to them. Transparency is an important element in public procurement policy and law. Particularly given the socially significant nature of the system needed for the proper use of public money by all public institutions and commercial companies, the basic principles governing such spending should be well defined, and the most important of these principles is transparency. In all aspects of public procurement the public sector can influence the market structure, affect the competitive process between the market participants, and affect significantly the economic behavior of the participants in procurement processes. As a rule, contracting authorities rely on the competitive environment in public procurement to achieve the most efficient use of their budgets. They are interested in buying goods and services at low prices and of high quality, since their resources are usually more constrained than the needs to be met. In a market economy, an effective competitive process can lead to lower prices or higher quality, or more innovation in the goods or services offered. So transparency promotes competition, guarantees equality and equal treatment prevents corruption and achieves legal certainty. Therefore, one of the most important reasons for legislation in this area is transparency. In general, transparency in public procurement includes six rules: 1. Advertising contracts throughout the country, 2. Establishing competition among tenderer’, 3. Excluding tenderer from participating in the tender only for legal reasons, 4. Observance of time periods in different stages of the tender to ensure the presence of all companies in the tender, 5. Awarding the contract based on the results of the competition based on the criteria mentioned in the law and contract notice, and 6. Informing the decisions about the tender to the tenderer. However, despite the fact those more than two decades, enacting of the public procurement law in Iran, an analysis of this law and its regulations in the light of the rules of the World Trade Organization and the European Union show that public procurement in Iran has many weaknesses in terms of transparency.
Theoretical framework
This study first of all analyzes the relationship between the transparency principle and other principles of public procurement like equal treatment, competition and integrity. Then, the relationship between the transparency principle and confidentiality and protection of trade secrets is discussed. Finally, we focus on elements of transparency in public procurement like a publication of laws and regulations, documentation, a publication of contract notice and contract award notice, access to all information and documents about the process of procurement and access to verdicts of the judicial and quasi-judicial authorities.

Methodology

This study attempts to answer the main questions of this research based on the descriptive-analytical method by criticizing and analyzing laws and regulations regarding public procurement with a comparative study of European Union and WTO law.
Results & Discussion
Analysis of laws and regulations regarding public procurement regulations in the light of the rules of the WTO and the European Union show that public procurement in Iran has many weaknesses in terms of transparency, including the lack of obligation to announce cost in the contract notice, lack of clear criteria on the proliferation of newspapers, lack of obligation to inform qualitative selection, the non-publication of regarding regulations and verdicts of judicial and quasi-judicial authorities and lack of contract award notices. So these elements of transparency there aren’t in public procurement law and its regulation of Iran and these rules should be amended. This situation provides grounds for increasing corruption in public procurements and hurts to integrity of public procurements. In addition to, rights of tenderer might be violated in this circumstance. Therefore, in addition to documenting and protection of tenders’ information, it is necessary to inform the public and access information. In fact, the purpose of transparency and documentation is to make people aware of the events so that they can hold officials and executive bodies accountable based on this awareness. Also, information about tenders is important in terms of tenderers' rights in order to ensure the integrity of the procurement process; otherwise they can use this information to claim the right.
So, to make transparent of public procurement process, it is necessary to document and inform this process, publish all laws and regulation, publish contract notice and contract notice and all information and documents about the process of procurement and verdicts of the judicial and quasi-judicial authorities is accessible. It should also be noted that transparency governs all stages of the public procurement process and that information about that must be equally available at all times. 
Conclusions & Suggestions
According to Findings of this research is necessary to codify and amend the relevant laws and regulations: contracting authorities are required to announce the cost of the transaction in the contract notice; Instead of publishing public procurement in newspapers, they should all be published in a single official system or journal; Qualitative selection criteria should be announced in the contract notice; The verdicts of the judicial and quasi-judicial authorities should be published in this regard and the contract authorities should be required to publish the contract award notices.

Keywords: Public Procurement, Transparency, Access to Information, Documentation, Competition

References In Persian
[1] Ansari, Valliollah (2011), Generalities of Administrative Contracts Law, Daneshnegar, Tehran. 

[2] Bagherzadeh, Hamid (2014), Tendering Law, Volume 1, Mizan Legal Foundation, Tehran.

[3] Bayenat, Abolghasem (2010), “Rules and Regulation of WTO on Public Procurement” in WTO; Structure, Rules and Agreement, Commercial Print and Publications Company, Tehran.

[4] Esmaeeli Herisi, Ebrahim (2014), Construction Law, Dadgostar Publication, Tehran.

[5] Hamdami, Abolfazl (2008), Financial Corruption, Research Institute of Strategic Studies, Tehran.

[6] Khakbaz, Afshin & Kheikhahan, Jafar (2004), Good Governance, Islamic Parliament Research Center of Iran, Tehran.

[7] Langseth, Petter & et al (2008), Global Program against Corruption, Islamic Parliament Research Center of Iran, Tehran. 
[8] Mohammadi, Mina & et al (2019), The Shortcomings of the Legal System of Tenders and Contracts Governmental from the Perspective of the Principle of Transparency, Administrative Law Quarterly, Volume 6, Issue 18. 

[9] Molaee, Ayat (2014), Administrative Contracts, Mizan Legal Foundation, Tehran.

[10] Naemeh, Hassan (2011), Transparency and Fighting Against Corruption in Iran Administrative Contract, Legal Research Quarterly, Volume 14, Issue 109.

[11] Rahmani, Tahmineh & Mirzadeh, Nader (2015), Legal Pathology of Public Procurement in Iran, Administrative Law Quarterly, Volume 2, Issue 7.  
[12] Tabatabai Motamani, Manoochehr (2011), Administrative Law, Samt, Tehran. 

[13] Tajarlo, Reza & Ghorbany Darabad, Behzad (2016), Integrity in Public Procurement, Journal of Researches Energy Law Studies, Volume 2, Issue 1. 
[14] Vijeh, Mohammadreza (2011), The Legal Security as a Necessary Condition for Procedural Security, Scientific Research Journal of Rahbord, Volume 58, Number 20. 

[15] Vijeh, Mohammadreza (2011), The Protection of the Principle of Transparency by Constitutional Courts, Journal of Legal Research, Volume 10, Issue 19. 

References In English

[1] Aroowsmith, S. (2010), EU Public Procurement Law: an Introduction, University of Nottingham.

[2] Arrowsmith, S. (2005), The Law of Public and Utilities Procurement, Sweet & Maxwell.
[3] Beth, E. (2005), Main Finding of the Forum Workshop on Improving Transparency in Public Procurement, in Fighting Corruption and Promoting Integrity in Public Procurement, OECD.
[4] Bovis, C., (2005), Public Procurement in the European Union, Palgrave Macmillan.

[5] Bovis, C., (2006), EC Public Procurement: Case Law and Regulation, Oxford University Press.

[6] Craig, P. and De Búrca G. (2011), EU Law: Text, Cases, and Materials, 5th edition, Oxford University Press.

[7] Davies, A. (2008), The Public Law of Government Contracts, Oxford University Press.

[8] Georgieva, I., (2017), Using Transparency against Corruption in Public Procurement, Springer.

[9] Halonen, K, (2016), Disclosure Rules in EU Public Procurement: Balancing Between Competition and Transparency, Journal of Public Procurement, Volume 16, Issue 4.

[10] Hood, C. & Heald, D., (2006), Transparency: The Key to Better Governance, Oxford.

[11] Kinsey, M. (2004), Transparency in Government Procurement: an International Consensus?, Volume 34, No. 1.
[12] Pasquier, M, & Villeneuve, J. (2007), Organizational Barriers to Transparency, International Review of Administrative Sciences, Vol. 73, Issue 1.
�. Email: yavariamir@hotmail.com


�. Email: mostafa.rezaei1908@gmail.com





