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1-1t is unreasonable to expect the seller to warrant that no undetected infringements exist,
since many small infringements may go undetected Also, whether a particular use
constitutes an infringement is highly subjective.

2-Such demands are unreasonable and, for any sentient patentee, unacceptable. It is
virtually impossible to identify all of the relevant prior art, and, hence, it is virtually
impossible to be assured of the validity of a patent.
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1-When a buyer bargains for a certain price to purchase the subject good, it is doing so
without the expectation that it will have to pay a hidden litigation cost on top of the
purchase price just to secure the right to use what it bought see (Arena et al, 2010)
2-However, in more even handed commercial situations, particularly where the potential
licensee will be expected to invest heavily in the infrastructure required to work an IP
license, let alone pay upfront or guaranteed minimum payments, the arguments in favor of
licensor giving a warranty as to validity are more compelling.
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1 -Quirkiness of patent doctrine
2- Historic licensing practices and assumption
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1- Industry practices
2- Westinghouse Electric & Manufacturing Co. v. Formica Insulation Co
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1- 266 U.S. 342 (1924)

2-in England, that a mere naked assignment of an interest in a patent does not import a

warranty by the assignor of the validity of the patent.

3 -the patent, is to be regarded as a sale of an ascertained chattel

2 o0 Sl (ol 5 5 ol 0l 0alin VAYE L 3 UK 556 83 e 5 slse 53 s s nl i ¥
R S Y "\f'\’ﬁ e

A assignment of patent creates no implied warranty that patent is valid, or that invention

does not infringe prior patents. Leese v. Bernard Gloekler Co., Pa.1926, 135 A. 206, 287

Pa. 295. Patents 1473.
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2- Uniform computer information transaction act

3- License” means a contract that authorizes access to, or use, distribution, performance,

modification, or reproduction of, information or informational rights, but expressly limits
the access or uses authorized or expressly grants fewer than all rights in the information...
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Chles Jaze
2 -The traditional intellectual property view treats a license as nothing more than a
covenant not to sue.
3 - UCITA (Uniform Computer Information Transactions Act)
4 -Exceptions and limitations
5- (3) [Patent licenses.] The warranties under subsections (a) and (b)(2) are not made by a
license that merely permits use, or covenants not to claim infringement because of the use,
of rights under a licensed patent.
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Uniform computer information transactions Act and by it approved and recommended for

enactment in all the states at its annual conference meeting in its one-hundred-and-eleventh
year
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1. Clause de direction du proces
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1. Rights of Third Parties Act 1999
2. Laemthong International Lines Ltd v Artis and Others [2005].
3. Denny's Inc. v. Avesta Enterprises, Ltd. (1994).
4. Teter v. Morris (1982).
Izanloo, 2004: 258 and n. :.¢s™., 8
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1. Judgment No. 9109970229000953 dated 20/11/2012 issued by Chamber 30 Tehran
Public Civil Court.

2. San Pedro Properties, Inc. v. Sayre & Toso, Inc. (1962); Sunset-Sternau Food Co. v.
Bonzi (1964); Gribaldo, Jacobs, Jones v. Agrippina Versicherunges (1970).

3. Declaratory judgment

4. Goldman v. Ecco-Phoenix Elec. Corp. (1964); Tubb v. Bartlett (1993).

5. Cross claim
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1- Constant Protection and Security

2- Japan-Morocco, Bilateral Investment Treaty, (2020).

3- Islamic Republic of Iran-Slovakia Bilateral Investment Treaty, (2016).
4- Islamic Republic of Iran-Japan Bilateral Investment Treaty, (2016).

5- North American Free Trade Agreement (NAFTA), (1993).

6- Energy Charter Treaty (ECT), (1995).
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1- Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3,
Award, (1990).
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1- Saluka Investments B.V. v. The Czech Republic, UNCITRAL, (2006).
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2- Paulsson, Jan, Sole Arbitrator.
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1- Abs and Shawcross Draft Convention on Investments Abroad
2- Organization for Economic Co-operation and Development
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1- US v. Colombia, Montijo Case, US-Colombia Claims Tribunal, (1874).
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1- Italy v. Venezuela, Sambiaggio case, Mixed Claims Commission, (1903).
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1- Wena Hotels Ltd. v. Arab Republic of Egypt.

2- BG Group Plc. v. The Republic of Argentina, UNCITRAL, Final Award, (2007).

3- Saluka Investments B.V. v. The Czech Republic, UNCITRAL, (2006).

4- Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic
of Kazakhstan, ICSID Case No. ARB/05/16, Award, (2008).
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1- Fair and Equitable Treatment

2- Umbrella Clause

3- Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2,
Award, (2002).

4- Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, (2006).
5- Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No.
ARB/05/22, Award, (2008).

6- Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award, (2007).
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1- CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Final Award, (2003).
2-Compania de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine
Republic, ICSID Case No. ARB/97/3, Award, 2007.

3- Islamic Republic of Iran-Nicaragua (2019). Bilateral Investment Treaty.
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1- Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania.

2- American Manufacturing & Trading, Inc. v. Republic of Zaire.
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1- Asian Agricultural Products Ltd. v. Republic of Sri Lanka.
2- Wena Hotels Ltd. v. Arab Republic of Egypt.
3- Egyptian Hotels Company (EHC)
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1- Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1,
Award, (1984).
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1- Each Contracting Party shall, in its territory, accord to investments of investors of the
other Contracting Party, full protection and security. For greater certainty, adoption, change
or revocation of laws and regulations by a Contracting Party does not constitute by itself a
breach of this obligation.

2- The concept of "Full protection and security" does not require treatment in addition to or
beyond that which is required by customary international law minimum standard of
treatment of aliens, and does not create additional rights.

3- "Full protection and security” requires each Contracting Party to provide the level of
physical protection required under customary international law.

4- A determination that there has been a breach of another provision of this Agreement, or
of a separate international agreement, does not establish that there has been a breach of this
Article.

5- For greater certainty, the mere fact that a Contracting Party takes or fails to take an
action that may be inconsistent with an investor’s expectations does not constitute a breach
of the full protection and security standards referred to in this Article, even if there is a loss
or damage to the investment of investors of the other Contracting Party as a result.
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3- Integrated Approach

4- Twin Peaks Approach
5- Functional Approach
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2- Integrated Approach
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Extended Abstract
Introduction

Due to the high rate of inflation in Iran, which itself is caused by various factors, our
legal system and judicial procedure has faced the problem of devaluation of money
and how to compensate it for many years. To solve this problem, the legislator has
limited and incomplete solutions in Article 522. In order to compensate for the
decrease in the value of money and Article 1082 BC. It has provided for the
adjustment of Rail dowries. In particular, in the case where the sale is void due to
the merits of the seller and the non-enforceability of the owner and the seller of the
invoice must return the price to the buyer, how the seller undertakes to reject the
price due to devaluation has always been a matter of debate. This problem becomes
more acute when a few years have passed since the transaction and then it is
discovered that the seller belongs to another and the owner of the transaction does
not enforce it. In this case, the purchasing power of money and its value has
decreased due to high inflation and the return of the same nominal value seems
unfair. In particular, the buyer is deprived of the minimum interest of his money
which is in the possession of the prying seller and he has benefited from it, because
if the customer had invested his price in the bank, he would at least receive the profit
from his participation at the rate of inflation rate, and it is possible that the profit on
account of the participation would be more than the inflation rate. In addition, due to
rising prices, the buyer will have to pay a much higher price to buy similar financial
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goods, and therefore, the idea of compensation is necessary. The vote of procedure
No. 733 of the Supreme Court seeks to resolve these issues; But it itself adds to the
doubts and ambiguities and has many shortcomings and flaws.

Methodology

In the present study, descriptive and analytical research methods have been used and
the method of collecting information and data is library. Also, the issue has been
analyzed from a jurisprudential, legal and judicial point of view.

Results & Discussion

Paper currencies are of a special nature today and, unlike gold and silver, are of no
intrinsic value; they are only of credit value, and the banknote is the only
representative of money. Therefore, the value of today's money is its purchasing
power and its exchange power. According to this analysis, the debtor's debtor must
return to the creditor the value equivalent of what he has received in order to fulfill
his obligation, and the mere reimbursement of its nominal value, if the purchasing
power of money has decreased, does not absolve him of liability. So, what he owes
in addition to the nominal value of money in terms of inflation is not an excess of
his debt, but the fulfiliment of the principle of his commitment, the value of which is
diminished and compensated for by an amount equal to the rate of inflation.
Accordingly, the devaluation of the currency differs from that of usury, as well as
the damages for late payment, and its compensation must be accepted as a general
rule.

Conclusion and Suggestions

According to the provisions of the vote of Procedure No. 733 of the Supreme Court,
the prying seller should simply return the price in terms of "devaluation™ and is not
responsible for the increase in property prices. The General Legal Department of the
Judiciary also commented in 2015 that the devaluation of the price in the vote of
procedure No. 733 is calculated based on the Central Bank's index. This is while was
predicted compensating for the devaluation of money as a general rule, before the
vote of procedure in Article 522. The only advantage of the Unity of Procedure vote
is that the conditions set out in Article 522 are not necessary to compensate for the
devaluation of the price. Of course, this innovation is not very noticeable, because
the volatile bond must return the price according to the rule of iodine guarantee, and
the condition of the claim stipulated in the mentioned article about the reduction of
the value of the price is automatically eliminated. In addition, "damages resulting
from price increases"”, which were the main differences between Branches 3 and 11
of the Court of Appeals of West Azerbaijan Province, in the unanimous decision of
the procedure has been compensated for the reduction of money laundering and
thus, demanding price differences and daily prices. The prying scales are out of the
scope of the vote. Therefore, in order to compensate for the difference between the
contractual price in terms of inflation rate and the current day price, the general rules
of coercive guarantee and Article 391 BC must be applied to the general rules. It
turns out that the existing rules make the said damage compensable, because the
buyer is deprived of having a seller by the invalidity of the sale, and this is a certain
benefit to the detriment of custom, and therefore, the loss agent must compensate the
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said loss. The criterion for calculating the amount of compensable loss is basically
the same, that is, the difference between the price and the price of the day should be
calculated and paid according to the seller; however, conventional predictions of
individuals and special conditions of the seller must also be considered. Therefore, it
is suggested that the legislature of Article 522. Corrects and considers the
devaluation of money as absolute and even without the conditions stipulated in this
article. Also, the judicial procedure considers the damages caused by the increase in
prices to be compensable based on the findings of the present research.

Keywords: judicial precedent No. 733; Devaluation of the Money, Damage for
Raise of Price, Usury, Damage for delay in payment, Loss of Prospective Profits.
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Introduction

According to Article 2 of the Patent, Industrial Designs, and Trademarks Act, the
intended knowledge has legal credit and, consequently, legal protection. The
knowledge will have three conditions: 1- must be new 2- must be innovative and 3-
must have industrial applicability, namely, has a validity certificate and being in
right of priority stage and their patent application was filed before legal authorities.
However, from a contractual point of view, the mere validity of the intellectual
property at the time of the contract is not sufficient as the exploitation of the
invention depends on its subsistence. It is, therefore, necessary to distinguish
between "original credit" and "subsistence™ because the patent is only a criterion for
evidence of its validity. The patent may be invalidated after the registration for
various reasons. Therefore, because the subsistence is necessary for the exploitation
of intellectual property, and since the preliminary validity of the invention is also
costly, it is necessary to warranty the validity appropriately. It should also be noted
that due to this feature (the revocation whenever possible) in the patent law system,
it is less considered in terms of the insurance. It may be due to the weakness of the
patent system in the scope of patents and occurring frequent violations as well. To
this end, the present research seeks to answer the fundamental question of whether
in the patent license, there is a warranty or commitment from the licensor for the
validity of the invention.
Theoretical framework

In the present article, the concept of Warranty of validity is compared with other
similar concepts at first and then the arguments of pros and cons about the existence
of a Warranty of validity in the license agreement are examined. At first, the
impossibility of Warranty of validity and then the reasons for not recognizing such a
warranty in the license agreement are examined.

Methodology

The research method in this article is descriptive-analytical in the sense that
concerning the topic mentioned above, firstly, the existing views and critiques will
be examined and finally, a concluded theory will be presented.

1 - a-saatchi@sbu.ac.ir
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Results and discussion

Regarding the analysis and evaluation of the credit warranty in the patent license, it
has become clear that the authors suggest two significant reasons in opposition to
the credit. First, the reason for denial of the structural existence of such a warranty,
and in the second argument, the validity of the license agreement is denied. The
examination of the reasons mentioned above showed that the obligation to warranty
is entirely correct and does not face any severe problems by contractual rules.
However, concerning the patent validation warranty, there are three main reasons for
rejecting a warranty: 1- the lack of rationality in the second license. 2- the negation
of the warranty following the doctrine of modification. 3-the lack of warranty due to
the license.

Nevertheless, examination of the reasons mentioned above shows that such a
warranty in the license agreement is not only unreasonable but may be fulfilled in
some cases, but regarding the doctrine of changes in the field of invention, it should
be noted that its explanation requires recognition of subject matter of the license
agreement distinguishing it from goods and, ultimately, the denial of contractual
form warranty. Although, in some cases, it may be following the current customs of
license agreements, in cases where the License contains monopoly conditions, there
is a higher degree of warranty of validity. In other words, it depends on the type of
reading that exists in the license agreement and cannot believe in absolutely non-
credibility.

Conclusions & Suggestions

Regarding the arguments described above, a supportive view of credit warranty in
the license agreement is distinguishing between the different conditions of credit.
Whereas there is no access to all scientific resources; the attribution of the novelty of
an invention, beyond the licensing knowledge, is contrary to contractual
expectations and mutual agreement, but about other patent conditions (industrial use
and innovative step) Because it is at the discretion of the licensor, the commitment
to warranty and attributing to the latter person seems correct. However, in case of
disagreement between the parties in the exclusive license, the existence of warranty
is a principle and the licensor shall prove non-warranty of credit, but in the non-
exclusive license, non-warranty of credit shall be proved by the licensee.

Keywords: Warranty of validity, unreasonably, Quirkiness of patent doctrine,
Contractual frame, Substantial conditions of innovation
JEL Classification: K 2
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Extended Abstract
1- Introduction

Indirect liability in US, is creation of US case law and plays an important role in the
functioning of the trademark system, in order not to mislead the consumer and
reduce his search costs, as well as expanded protection of trademark rights. Given
the US trade-economic and technological situation, this practice seems justified,
which can well guarantee the US commercial and economic interests, not only in the
domestic system, but also in the international trade. Innovation is the foundation of
sustainable economic development in the age of knowledge-based economy and
technological innovation, play a major role. However, the role of non-technological
innovation, including trademarks, in economic growth and development has been
considered. However, this role is still secondary and complementary, and it is
technological innovation that Determines the  power of competitiveness of
companies and governments in domestic and international trade. The us is a country
that has a privileged position in the world in terms of trade and economy, and this
privileged position, without a doubt, depends on its position in the field of
technological innovation. Technological innovation has boosted the country's export
growth and, consequently, its economic growth by improving its competitiveness.
Obviously, in such a situation, strengthening the non-technological innovation
system will strengthen the position of technology and will be very effective in
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2 . Email:Sadegh_m@modares.ac.ir (Corresponding Author)
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protecting the rights of technology owners. With this analysis, regardless of the legal
basis of indirect liability for trademark infringement, the recognition of such liability
is in line with the US trade-economic and technological situation and can better
guarantee and protect its benefits in international trade relations. In contrast, Iranian
economic and social system is less desirable than the US in terms of technological
innovation. Therefore, the identification of such an institution is not recommended
in it and it seems that at least based on the situation of innovation production in Iran
and exports in this field, not identifying a similar institution has a logical aspect. On
the other hand, the common cases of indirect liability arising from participation in
trademark infringement in Iranian law, are subject to the rules governing the
determining the liable person under the rule of the combination causes in loss. The
application of these rules, such as the rule of liability that takes precedence over the
effect, entails the permanent liability of the direct infringer, because at first, his act
is effective in infringing the trademark.

Keywords: Trademark; Contributing in Infringememt; Economic groth

2- Theoretical frame work

Participation in trademark infringement, is the facilitation or encouragement of
trademark infringement without committing the actus reus  of trademark
infringement. Sometimes, this partnership is proven by not supervising the direct
infringing act, in addition to gaining financial benefit from the infringement of the
mark, the latter type is called vicarous infringement and the first case is called
contributory infringement. Identifying this type of liability expand trademark rights.
In terms of economic analysis, broader brand protection leads to productivity if
technology is at a high level , because consumers become loyal to higher-tech
brands. The relationship between a sense of loyalty to the brand and the technology
of the products, makes the rules of indirect trademark infringement in the US
described as favorable, and in contrast, due to the low technology of Iranian
products in the market compared to US products, lack of explicit identification of
Trademark infringement in Iran, seems optimal.

3- Methodology

Research data were collected using the library method. Physical and ebooks and
articles are the main sources of data for this research. After collecting data in this
way, the present study, with an analytical-descriptive method, first examines
Concepts about participation in trademark infringement, such as contributory and
vicarious infringement, are examined. Then, the principles and foundations of each
of these two types of infringement in the US legal system are explained, and then the
issue is examined from the perspective of economic analysis. Finally, the legal and
economic situation of Iran in relation to the issue of participation in trademark
infringement is analyzed.

4- Results & Discussion

cases and principles of contributory and vicarious infringement in US are consistent
with the business, economic, and technological situation in this country;
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Technological innovation is in a favorable situation, and for this reason, in
accordance with such a situation, the elements ofcontributory and vicarious
infringement, have been defined. There is no similar theory in Iranian law and
considering the commercial, economic and technological situation in Iran,
identifying a similar theory is not recommended.

5- Conclusions & Suggestions

The degree of technological development of countries and their political,
commercial and economic conditions, especially at the level of international
interactions, play a pivotal role in determining the legal policies of countries. Legal
regulations are a tool at the disposal of countries to use them to pursue their goals.
Accordingly, just as a single intellectual property rights framework is not
appropriate for all aspects of this legal system, a single framework cannot be the
criterion for action by all countries. The institution of indirect trademark liability has
two different outcomes and functions in the two legal and economic systems of Iran
and the US; In the US, due to the high level of technological innovation and its
superior competitiveness domestically, it leads to the development of legitimate
trade competition, and at the level of international interactions, it will increase the
country's economic growth through the development of technological innovations.
Conversely, recognizing this in Iran will reduce new businesses and legitimate
activities domestically, and in the international arena will lead to currency outflows
and difficulty in technological innovation due to the transfer of liability risk to
legitimate commercial activities and the imposition of foreign trademark
management costs on domestic industries. Therefore, the lack of identification of the
institution of indirect trademark infringement in Iran and reliance on the general
rules of civil liability in this regard, is considered sufficient and especially in the
context of scientific and technological sanctions on Iran, it seems more desirable.
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important of which include: 1. Selection: This means that the damaged party can
refer to one of the responsible agents (insurer or tortfeasor) at his/her own selection.
2. Accumulation of benefits: This system is operative according to the principle of
capital and, thereby, the damaged insured can also refer to the contractual legal
system in addition to entitlement to refer to the forcible liability. 3. Recoupment:
The contractual liability (insurer) can refer to the forcible liability after the loss and
damage was compensated for and demand the tortfeasor for compensation for the
payment already incurred. 4. Relieving the Tortfeasor’s liability: This means that
neither of the parties are entitled to refer to the tortfeasor (Cane, 2006: 377; Lewis,
1998: 17). The principle of subrogation, which has been approved by Iranian
legislatures, is a subset of the recoupment system and entails the fact that the insurer
should refer to the tortfeasor while the damage was compensated for and amount
paid to the insured should be claimed for refund from the tortfeasor.

In domestic law, the principle of subrogation is viewed to be based on the rule of
"double compensation prohibition " and "prohibition of unjust ownership" and is
interpreted on the basis of recognizing the insurer's payment to the insured as
"damages”. In other words, when the insurer compensates for the insured's loss by
paying for the damages, the insured can no longer refer to the insurer because one of
the pillars of the claim is the civil liability of damages survival. Thus, when the
insured's damages were paid by the insurer, the insured does not have the right to
refer to the tortfeasor but the insurer can refer to the tortfeasor on behalf of him/her
(Babaee, 2005: 25; Taheri, 2008: 22). In this research, for the following reasons, it
was proved that the nature of the insurer's payment has been a “credit" and the above
argument is not correct.

First, according to Article 1 of the Insurance Law in 1937, insurance is a
commutative contract and the insurer's indemnity is paid for the insurance premiums
paid by the insured. In addition, the insurer's obligation originates from the
insurance contract; therefore, the nature of the insurer's liability is contractual credit.
Second, according to Article 30 of the Insurance Law in 1937, when a payment is
settled by the insurer, the insurer has the right to refer to the tortfeasor on behalf of
the insured. If, according to the well-known theory of nature of compensation in
insurance, is assumed to be damage and reference to the tortfeasor entails the rule of
"prohibition of double compensation™, such a right will not be considered either for
his/her subrogation (insurer) because the injured party’s claims are compensated for
by the insurer’s compensation and it is not possible any longer to refer to the
tortfeasor (originally or by subrogation). As a result, the nature of the insurer's
payment should be considered to be based on credit and contract and there should be
the possibility of referring to the tortfeasor on behalf of the insured. In other words,
knowing the "nature" of the insurer's payment is the requirement for the justification
of "principle of subrogation".

Third, at the end of Article 30 of the Insurance Law in 1937, the legislator states that
"the insurer will be the subrogation of the insured and if the insured takes any action
contrary to the contract, s/he will be considered liable to the insurer”. Any action
contrary to the insured’s right, such as release from an obligation third party
responsible and bringing an action for damage against the third party responsible by
the insured (original) is valid when s/he has the right to quittance or initiation of
lawsuit. If the nature of the insurer’s liability is damage and the insured has no right
against the tortfeasor, how can s/he acquit the tortfeasor or claim any payment from
him?
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Fourth, in some legal systems, such as the legal systems of the United States and
Ireland, the injured party has the possibility to refer both to the operating losses
(tortfeasor) and the insurer, and the system of "Collateral Benefits" is applied
(English Law Commission's Consultation paper, 1997, No. 147, "Damages for
Personal Injury: Collateral Benefits": P 75, At: www.lawcom.gov.uk). This suggests
that the principle of subrogation is not due to the nature of damaging the insured's
civil liability.

What the insurer pays to the insured is the "credit" of the insured and the
enforcement of the contract by the insurer; and the insured’s right to refer to the
tortfeasor to receive "indemnity" is retained (which is referred to the tortfeasor by
the insured in the "collateral benefits" system or by the insurer in the "recoupment"
system on behalf of the insured.

Conclusions & Suggestions:

The nature of the insurer's liability in the insurance contract is demand and
contractual. In our law, the "Recoupment™ system is chosen on how to refer to the
tortfeasor, and the insurer, after being compensated according to the insurance
contract for civil liability and to compensate for the power of subrogation from the
insured, refers to the tortfeasor. Knowing payment, the "nature” of the insurer's
liability, the possibility of applying any of the Selection systems, Accumulation of
Benefits, the Recoupment and the Relieving the Tortfeasor’s liability can be applied
according to the requirements of time and place. It is suggested that the
"Accumulation of Benefits" system be specifically reviewed by the legislator.

Keywords: Subrogation, Insured, Insurer, Damage, Recoupment Method.
JEL: K12, K22
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Abstract

The Hold harmless (Indemnity) clause as a type of liability agreement is a method of
economic risk allocation. This clause from an economic point of view has a Pareto
efficiency function, so that leads to transferring of risk to the person who usually has
economic power for bearing it. There is some controversy over the conception of
this clause. The existence of similar clauses has increased the ambiguity of this
clause which can lead to some complexities in its appropriate application. There is
also some doubt as to its validity, which causes several cases of its invalidity.
Finally, the effect of this agreement can be subject of many discussion that make
necessary the study of this contractual agreement. This article is aimed at making
clear the different aspects of this clause. For this purpose, firstly the concept of this
Hold harmless clause will be studied. Afterwards, the validity of this clause will be
examined and finally its' effects will be examined.

Key Words: "Allocation of economic risk”, "Exculpatory clause”, "Liability
insurance”, "Indemnity against liability”, "Indemnity against loss”, "Right to
indemnification”, "Substitution of responsibility".

Extended Abstract

The Hold harmless (Indemnity) clause as a type of liability agreement which is
defined as an agreement by which one person engages to secure another against an
anticipated loss or to prevent him from being damnified by the legal consequences
of an act or forbearance on the part of one of the parties or of some third person.
This contractual clause from an economic point of view has Pareto efficiency
function, so that leads to transferring of risk to the person who usually has economic
power for bearing it.

The Hold harmless (Indemnity) clause is one of the key provisions in the
international contract. For example, the oil and gas industry is one of the important
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sectors in which the Hold harmless (Indemnity) clause is used in order to risk
allocation. This is for the reason that, participation in the upstream oil and gas
sector, while requiring significant capital contribution, brings with it a high degree
of risk, both in terms of risk of property damage and loss of life. The contractual
allocation of upstream risk is critical to the efficient implementation of exploration,
development and production activities and Hold harmless (indemnity) agreement is
a profitable method for achieving these purposes.

This agreement typically is concluded between two parties: the indemnitor who is
the person who is bound to indemnify or protect the other and the indemnitee which
is the person to be indemnified or protected by the other party i.e. indemnitor. In
most cases, the mechanism of Hold harmless or indemnification is reciprocal. Such a
clause is known as “knock for knock indemnity” which is a reciprocal or mutual
indemnity in which the parties agree to indemnify and hold harmless each other
against any claims or liabilities arising in respect of damage to their own property
(whether owned, hired or leased) and personal injury, illness or death to their own
personnel. This type of indemnity agreement particularly is used in oil and gas
contracts.

While, hold harmless and indemnity agreement is well known in Common law, but
there is some controversy over the conception of this clause in this legal system, as
well as international commercial contracts. For example, there is no unanimous idea
on the unity or the divergence of concept of “Hold harmless” and the concept of
“Indemnity”. In English law the prevailing point of view is that these two concepts
have not significant disparity, but in the other hand, there is some idea in US law
upon which these terms are different and either of them has a special and different
function. The scope and operation of indemnity clauses are also often
misunderstood. Typically indemnity clauses arise out of commercial negotiations
and seek to protect specific commercial risks, which almost always render indemnity
clauses the subject of contractual interpretation.

The existence of similar institution such as exculpatory clause and liability insurance
in the context of contract law has increased the ambiguity of this clause which can
lead to some complexities in its appropriate application. There is also some doubt as
to its validity, which causes several issues regarding this clause. It should be noted
that the effect of this agreement, too, can be subject of many discussion that make
necessary the study of this contractual agreement.

In Iranian law, the concept of Hold harmless and indemnity clause is not well known
and consequently there are a few studies on this common law institution. In Iranian
statutes, there is no specific provision related to this matter. Nevertheless, many
instances of such clause are used in the large amount of contracts. Furthermore,
some of Iranian court judgments are related to this clause, so that we can Iranian
judge's point of view on this type of risk allocation mechanism. The analyzing of
judgments which are rendered by Iranian courts show that the Iranian jurisprudence
tends to recognize the validity and the effect of this clause. Even in some critical
cases an agreement between the parties according to which one party indemnify
another party against bodily harms and injuries is considered as valid, while such
agreement are invalid in common law for the public policy consideration.

In terms of the effects of indemnity clause it should be noted that Iranian legal
system has recognized the principle of relative effect of contracts (doctrine of privity
of contract). Therefore the scope of the effects of an indemnity clause is limited to
persons who are contracting parties. Consequently, an indemnity clause cannot
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confer rights or impose obligations upon any person who is not a party to the
indemnity contract. The analysis of Iranian court judgments also show that this
approach is prevailing opinion in Iranian jurisprudence.

This article is aimed at making clear the different aspects of this clause. For this
purpose, firstly the concept of this Hold harmless clause is considered. Afterwards,
the validity of this clause is examined and finally the effects of indemnity clause are
studied.

Key Words: "Allocation of economic risk", "Exculpatory clause”, "Liability
insurance”, "Indemnity against liability”, "Indemnity against loss”, "Right to
indemnification™, "Substitution of responsibility".

JEL Classification: K12, K 130, K 33, K41
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Informative Abstract

This article tries to respond to this question that how we can analyze foreign
investment sanctions against Iran in the light of regulations concerning on capital
flow in international law? Finally, it can be understood that capital or foreign
currencies are entered to or withdrawn from the states intentionally or
unintentionally. Intentional restraints against inflow and outflow of capital might be
contrary to some of the international obligations. This analysis should have been
done in four chapter which consist of capital restrict and flow in international
economy, capital restrict and flow in international law, foreign investment in
international law: from promotion to restriction, and analysis of foreign investment
sanction in Iran.
Capital Restrict and Flow In International Economy

Free flow of capital as a result of global trade liberalization has been a subject of the
economists’ attention. There are different economic schools which have different
view to capital flow. Capital flow isn't supposed in Mercantilism because of
importance of import of capital and consequently increasing of gold storages of
State. In Physiocracy school there is this belief that capital turnover is a natural rule.
After that in economic liberalism the voluntary trade strengthened. In this view flow
of capital is in the top of its possibility. In contrast, Marxism and Socialism were
opposite with the freedom of capital movement. In Islam economy also there are
subjective and objective limitations in trade. Keynesians believe that State should
control on the capital inflow and outflow. In the view of Milton Friedman (New
Classics) the right way is self-regulation of the market e.g. in capital trade. There is
also the theory of Impossible Trinity in which respecting to inflow and outflow of
capital and stability of domestic exchange is impossible. The superior view in the
nowadays world is assimilate to Keynesians meaning that international
organizations can supervise on the free movement of exchange and capital in the

1- yaserziaee@gmail.com
2- mrmellat@yahoo.com


mailto:yaserziaee@gmail.com
mailto:yaserziaee@gmail.com

Journal Encyclopedia of Economic Rights 27

world.
Capital Restrict and Flow in International Law (Structural View)

As PCIJ stated as a principle States have sovereignty in regulating of currency
movement. International Monetary Fund, World Trade Organization, European
Union, Organization for Economic Cooperation and Development (OECD), Group
20 (G20), free trade agreements, and bilateral foreign investment treaties emphasize
on this principle. There are also exceptions to the free flow of capital, which shall be
restrictively and conservatively applied. In other words, after World War 2 Bretton
Woods regime restricted this freedom. IMF advise capital movement and restrict it
to economic infrastructures in the country. WTO allowed cash and non-cash capital
inflow in TRIMS and GATS and restricted it balance of payments. European Union
enforced capital movement and restricted it just in breach of tax law of members and
public policy or public security. In OECD capital movement just can be restricted in
economic crisis.
Capital Restrict and Flow in International Law (Contractual View)

multilateral trade treaty also supports from the capital inflow and outflow but some
of them —like U.S. agreements- support of that more than others. In BITs if core
term of definition of investment is non-physician capitals, so capital flow is
supported better by free transfer clauses by which investor can transfer its currencies
to foreign easily.
Capital flow can be happen in nine type which include: voluntary inflow movement,
involuntary inflow movement, voluntary inflow restriction, involuntary inflow
restriction, voluntary outflow movement, voluntary outflow restriction (general),
voluntary outflow restriction (special), involuntary outflow movement, involuntary
outflow restriction. Capital flow just in three type of them: voluntary inflow
restriction, voluntary outflow movement and voluntary outflow restriction.

Foreign Investment in International Law: From Promotion to Restriction

Although foreign investment trend increased in 1990 decades and States competed
in encouraging of investors, but sometimes this trend decreased cause of some host
State or national State policies or involuntary reasons like security of host State.
Some economists believe that respecting of inflow of capitals for investment without
restrictions isn't favorable. So States tried to restrict inflow of capital for investment
which mostly happened by colonialized country.

Analysis of Foreign Investment Sanction in Iran

In investment sanction of Iran inflow capital sanction is due to some non-economic
policies. These sanctions are against allowed exceptions set out in international law
because goal of that exceptions are safe of economy of State. These sanctions
breaches IMF rules as capital flow restriction just permitted where economic
infrastructures are undermined or economic crisis is ongoing. These sanctions by EU
States are violation of article 63 of Treaty on the Functioning of the European
Union, 2007 in which just public interests of States can be justify capital flow
restrictions. In according to relations of Iran and United Stated of America, Treaty
of Amity, article 7 of Economic Relations and Consular Rights, 1955 prohibited any
restriction on payments, remittances and other transfers of funds to or from the
territories of each other except to the extent necessary to assure the availability of
foreign exchange for payments for goods and essential to the health and welfare of
its people. In any way these restriction shouldn't be taken in discrimination.
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Although U.S. withdraw of Amity Agreement in 2018 but this treaty would be
applicable till one year after withdrawal declaration and U.S. is responsible for the
enforceable period. Also some bilateral investment agreements of Iran and other
States mentioned to the free transfer clause. For example, investment sanctions by
franc and Japan is against of their investment treaties by Iran in which capital flow
restrictions just is allowable in situation of safe of balance of payments and
protecting of debtors, as the same the treaties by Austria (with exception of balance
of payments) and by Germany, Italy and South Korea without any exception. By
adoption of JCPOA, EU and US obliged to seize investment sanctions on oil and gas
and Petrochemical. So any capital sanction like re-imposition of sanctions by
president of US is against several recognized international rules.

Keywords: Sanctions; Forign Investment; Capital Flow; Capital Movement;
Theislamac Ritublicfof Iran
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Introduction

Bilateral Investment Treaties can be considered as one of the most important sources
of international investment law, which emerged with the aim of establishing
customary international law in the form of treaties. Today, due to the efforts of
capital exporting countries as well as support of some international organizations,
the host state obligations towards foreign investors are increasing in these treaties,
on the one hand, and investment arbitration tribunals provide broad interpretations
of the host state obligations in favor of investors, on the other hand. This has led to
the increase of claims against the host states, which have inflicted losses on them
even greater than the returns derived from foreign investments. Though in the past
foreign investors were concerned about protecting their capital and security in the
host country, now, host states are concerned about restrictions on the exercise of
their sovereign rights to regulate in the public interests (Habibzadeh & Gholami,
2018: 114).

Due to the recent wave of riots, terrorism, wars and other forms of armed conflicts
around the world, one of the most controversial issues in international investment
law, which has so far been overlooked in its specific legal dimensions, is claims over
armed conflicts. Some foreign investors invest in the countries involved in conflicts
due to the opportunities for profitability in war situations, and even expect more
profits (Zamani & Bazzar, 2018: 231), but due to the turbulent conditions in these
countries, possibility of destruction and seizure of their assets increases, which
results in the breach of investment treaties. In recent years, upon increase of claims
of investors against the host states over domestic and international armed conflicts,
it seems that the scale of investment claims has become heavier in the interests of
the investors and therefore attention must be paid to protect the interests of the host
states in such situations.

Theoretical frame work

of

1- Corresponding Author Email: Ab@Shahbaziyan.ir
2- Email: Sadegsalimi@yahoo.com


mailto:Ab@Shahbaziyan.ir
mailto:Sadegsalimi@yahoo.com

Journal Encyclopedia of Economic Rights 31

The most important standard of treatment invoked by foreign investors in claims
arising from armed conflicts is the standard of full protection and security which is
designed to protect the investors and the investments against violent acts (Ostransky,
2015: 137). Almost all investment treaties contain the clause of protection and
security, although they have used various terms such as full protection and security
or sustainable protection and security. Since most of these treaties do not explicitly
specify the nature and scope of protection of this standard, arbitration tribunals have
interpreted this standard at their own discretion and, in some cases, preferred the
interests of the investors over the interests of the host States in their awards
regardless of the specific circumstances of the armed conflicts.

Methodology

Adopting a descriptive-analytical method and referring to the arbitration practices
and investment treaties, this article seeks to clarify the nature and scope of full
protection and security in the situations of armed conflicts in order to protect the
interests of the host state.

Results & Discussion

Referring to the rules of interpretation of treaties in the Vienna Convention, this
study determines that the standard of full protection and security refers only to the
treatment of aliens in customary international law, and since the customary rule of
treatment of aliens is a relative rule that pays special attention to the specific
circumstances and resources of the host country, reflection of this customary rule in
the treaty as a standard of treatment does not change its nature as a relative standard
(Paparinskis, 2013: 160). As a result, arbitral tribunals, when examining compliance
or non-compliance of the host state with the standard of protection and full security
during armed conflicts, must take into account the specific circumstances of each
country (Zeitler, 2001: 201) so that the interests of the host state are also protected.
Another important point regarding the responsibility of the host state is that the host
state will not be liable to the investors for damages caused by non-state actors who
are not attributed to the state, unless it is proven that the host state has failed to take
preventive measures and protect the investor against the non-state actors. Some
arbitral tribunals have refrained to admit the conventional scope of full protection
and security standard, which refers only to physical protection of the investors, and
extend this standard to the legislations of the host states. (Dolzer & Schreuer, 2012:
243). This approach clearly means preferring the interests of the investor over the
interests of the host state. If the parties to the treaty intend to extend the scope of this
standard beyond its conventional concept, they must explicitly stipulate it in the
treaty. However, if the term "full protection and security" is used in the treaty
without any explanation, the arbitral tribunal shall not, at its discretion, provide a
broad interpretation of the scope of the host State's obligations and then, on the basis
of such interpretation, determine that the host state is in breach of the obligations it
has not undertaken in principle and the treaty is silent on them.
Conclusions & Suggestions

It is vital that shortcomings in the language of investment treaties and the ambiguity
of standards in treaties will lead to different interpretations by arbitral tribunals. If
countries explicitly stipulate their intentions when negotiating these treaties and
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specify the nature and scope of each standard, and leave no ambiguity, inconsistency
of decisions in arbitrations will be reduced and a balance will be struck between the
interests of the investor and the host state.

As a matter of fact, Arbitral tribunals should notice that during the time of armed
conflicts the host states are not able to provide the same level of protection for
investors as they provide in peacetime, such as the rights of their own citizens which
are different in peacetime vis-a-vis wartime, or in ordinary places vis-a-vis
demarcated border areas. If a host state is to be held responsible for violating the
standard of full protection and security during armed conflicts, the consequences of
this violation must be evaluated in light of the state of emergency arising from such
armed conflicts.

Keywords: Investment Arbitration, Armed Conflict, Foreign Investment Treaties,
Interests of the Host State
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Extended Abstract

Although it is usually aesthetic when it comes to fashion and its concept, it is a way
of looking at and thinking about certain things, subjects, and objects in a particular
time and place within the concept. Fashion itself is a strong reason to place this issue
in the context of intellectual property rights. Fashion-related rights (cover-beauty)
are considered as one of the most important areas and areas of intellectual property
rights that, with their monetization features, have an undoubted role in the
flourishing of the industry. And the economies of the countries are playing. In
French law, the historical record of fashion protection dates back to 1806, and the
discussion of special protection for creations and clothing goods - as one of the most
fashionable examples, formally introduced in the country since 1902 Has been.

In addition to the adoption of a specific statute in this field after the aforementioned
time-frame, pursuant to paragraph 14 of L-112-2 and Fifth Book of Intellectual
Property Law (Articles L-511-1 onwards), garment-related products, seasonal
industry, Designs and models, as well as cover and beauty creations, are examples of
patents on industrial property rights, including patent, trademark, competition law,
and industrial design. And. In Iranian law, it is possible to compare legal safeguards
in this matter by comparing the rules and regulations governing industrial property
and by adopting a common chapter between the rules governing industrial property
law. The aforementioned claim is further reinforced when the Iranian legislator,
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pursuant to Article 4 of the Fashion and Clothing Regulations Act of 2006, produces
designs and patterns, textiles and clothing based on Iranian-Islamic symbols, subject
to the protection of authors 'and authors' rights and industrial property rights.
Simultaneously, put together.

Fashion in the word means new taste and new style, but in the term, it is a sudden
change in taste of a group of people that results in a tendency to behave in a
particular way or to consume a particular commodity or to promote a particular style
of life. The term is close to words such as modernity, modernity and modernization.
In medieval Europe, these words were avoided and the new and new category was
described by the word "New". The new object (phenomenon) was a new one that
belonged to the heavenly realm and came from God's creativity and divine
creativity. In contrast, the "modern™ and "fashion" phenomena belonged to the
terrestrial and atrium. Fashion came from the human will for creativity and had a
concept close to "innovation" in Islamic culture. But with the de-socialization of
European social affairs in the Age of Enlightenment, words such as modern and
modern were also sanctified and increasingly popularized.

In addition, according to what some French writers have written, fashion can be
defined as an aesthetic criterion accepted by a certain segment of society. In some
French-language public cultures, fashion is defined as: "Fashion is a certain style
and style of life and thinking in a particular period or country or place.”

As seen in this definition, in France, the definition of fashion is so broadly
expressed that it encompasses even the type and way of thinking of a person at a
particular time. Another important point about the above definition is that mention
of words such as the particular "period", "country™ and "place” brings to mind the
relative and temporality of this concept.

In France, the concept of fashion has been favored by the French legislature, as well
as the formation of intellectual property law in that country, and in addition to legal
writing, it has considered fashion as a framework for intellectual property rights
protection., Are explicitly protected in the field of patronage in the field of law,
seasonal and cosmetic industries including apparel, leather, cosmetics, etc.

With the development of the concept of industry, fashion-related creative rights as
one of the most important manifestations of intellectual property rights, have their
own doctrine and doctrine, and to a considerable extent protected. It has the capacity
of legal protection. Fashion-related creations, irrespective of their widespread and
varied concept and application, from the aspect of industrial property rights, to
French law, as outlined in the legal literature on this subject, within the context of
various instances, including design supervisory rights. Models, patents, industrial
designs, trade secrets, trademarks, etc. are protected and the provisions of each of
the above will apply.

In Iranian law as well as in French law, as in French law, and in the interpretation of
this discussion, however, there has been little talk of French industrial law, however,
with its reliance on the teachings of French industrial property law and comparison.
It can be found with the laws of Iran and the Islamic-Iranian criteria, as well as the
application of the rules governing each case of industrial property in relation to this
subject, the terms and conditions of joint protection of this branch of intellectual
property rights.

Keywords: industrial property rights, fashion, patent, industrial design, geographical
indications, trademark, trade secrets
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Extended Abstract
Introduction

Supervision of financial institutions, especially banks, in terms of implementing
anti-terrorist financing laws and regulations is one of the most important issues
highlighted in international instruments, and countries should work to improve the
effectiveness and efficiency of the system.

There are various methods for supervising financial institutions, the most famous of
which are the adaptive method and the risk-taking method. The adaptive approach,
or the "one rule for all" approach, means that observers must inspect all of their
supervised entities equally and use the same tools and make specific and similar
decisions to break a rule. but, in a risk-based or risk-based approach, the amount of
oversight is determined by the extent to which a financial institution is threatened
and vulnerable. Achieve the goal of managing and reducing terrorist financing risks.
In other words, in this approach, achieving this goal replaces by ensuring
compliance with the law in financial institutions.

The implementation of this strategy requires the establishment of legal bases and the
implementation of executive measures; Therefore, on the one hand, the purpose of
this study is to assess the feasibility of implementing a risk-based monitoring
strategy in the light of the legal principles accepted in Iran's legislative criminal
policy and on the other hand, to assess the effectiveness and efficiency of the
executive criminal policy of the Islamic Republic of Iran. In the field of supervision
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of financial institutions, this has been tried to achieve it by descriptive method.
Methodology

The research is descriptive-analytical.
Conclusions and suggestions

In the legislature, regulators have no obligation to use risk-based methods and their
decisions are not well supported. Existing performance guarantees, in addition to not
being sufficient, are merely aimed at violating the prescribed rules. The supervisors
have not been given the necessary authority, especially to enforce disciplinary
guarantees in the event of violations of anti-terrorist financing regulations.

In the field of executive criminal policy, a review of the instructions and procedures
shows that in the market entry stage, it is sufficient to inquire only about criminal
records; While, firstly, not all criminals are convicted, and secondly, criminals
typically use covert means to obtain a license and keep their identities secret. In the
field of periodic inspections, the need to provide information alone is not enough
and there is no responsibility for supervisors to create a risk profile and provide a
clear correction plan. The guidelines issued so far also promote a more law-abiding
approach and focus on enforcing anti-money laundering regulations; Although these
provisions are largely similar to those of terrorism financing, specific provisions on
terrorist financing, such as how to seize terrorist assets and identify suspicious
terrorist financing operations and transactions, have not been considered.
Accordingly, in order to improve the effectiveness of Iran's criminal policy in
relation to the financing of terrorism, in the first place, the issue of legal principles,
especially the obligation of supervisors to use risk management methods, and
violation of their decisions should be accompanied by heavy enforcement
guarantees. Then, in the executive field, first, by measuring the risks of financing
terrorism, applicants for obtaining a license for financial and non-financial activities
should adopt an efficient method to prevent criminals and their associates from
entering the financial markets; second, a national risk assessment must be conducted
to ensure that regulators' information resources are largely adequate. Third, the
necessary steps, such as creating a risk profile and drawing up a correctional plan for
supervised entities by supervisors in each of the financial areas, must be taken.
Fourth, violations of the correctional program must be addressed by disciplinary
action by supervisors and the guarantee of administrative and judicial enforcement
by the judiciary and related nstitutions. Fifth, guidance documents should be
prepared and published in the field of detecting suspicious transactions and
operations, as well as anti-terrorist financing regulations.

Keywords:Risk Based Supervision (RBS), Supervision, CFT, Criminal Policy,
Islamic Republic of Iran legal system
JEL Classification: K14, K22, K29, G28
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Extended Abstract
Abstract

Commercial secrets have economic value and are not publicly available and
reasonable efforts are done to safeguard its confidentiality. In some cases, former
worker or employee discloses the commercial secrets after the termination of the
employment relationship. This paper studies the civil liability of commercial secrets
disclosure by former worker by overviewing concept and nature of commercial
secrets. The paper uses a descriptive-analytical method and library sources. As
result, we conclude that the commercial secrets are defined as a kind of wealth or
property and access of the former worker to commercial secrets is a kind of legal
trust unless to deny it or discloses commercial secrets, in this case, civil liability
principles for the disclosure of commercial secrets are studied by: usurpation,
destruction, unjustified ownership, deception and the liability for damages, liability
distribution and bases.

Keywords: civil liability, commercial secrets, former worker, employer, disclosure

Introduction

Commercial secrets are one of the most valuable examples of asset and play a very
important role in the economic development of societies. The wide range of
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commercial secrets, their trade and economic value, and their encouragement of
innovation are among the reasons why legislators are paying attention to commercial
secrets, with the United States and the European Union each setting new rules for
protecting commercial secrets in May 2016. In the Iranian law, there are limited
rules to protect commercial secrets, and the scientific works are mostly written with
regard to the basics of foreign law and so no independent study has been written on
the civil liability caused by the disclosure of commercial secrets by a former
employee. Therefore, given the high economic value of commercial secrets and lack
of specific rules for civil liability, the general rules of obligatio ex delicto in
Imamiyah jurisprudence and Iran's law govern the civil liability arising from the
disclosure of commercial secrets by the former employee.

In cases where there is no contractual commitment to secrecy after the end of
employment relationship between the employer and the former employee, if the
former employee discloses commercial secrets, a question arises: whether the
general rules of obligatio ex delicto protect commercial secrets effectively.
Considering the principles of determining the responsible party and the governing
rules on the civil liability, this study reviews the civil liability resulting from the
disclosure of commercial secrets by a former employee in the absence of a contract
based on the general rules of civil liability.

The commercial secrets are supported by the law in the protection if they have
economic value and are not available to the public; and the reasonable efforts have
also been made to protect them. Failure to do so will result to exit information from
the scope of the definition of commercial secrets, and the information will not be
subject to the legal protection. In some cases, the employer makes reasonable efforts
to protect commercial secrets, but in order to use commercial secrets, it is necessary
to disclose commercial secrets to his/her employees so that the employees can fulfill
their contractual obligations by using them and so the limited benefits of these
disclosure will be for the employer and owner. Disclosure of commercial secrets at
this level and in a limited way by employees to perform the contractual obligations
does not exit commercial secrets from the scope of commercial secrets definition.

Results

1. The nature of commercial secrets is proprietary and the right of the former
employer to commercial secrets is an objective right.

2. Placing trade secrets at the disposal of others without the permission of the
employer or his/her representative or without the permission of the law is one of the
examples making the former employee responsible.

3. Upon completion of the employment relationship and the dissolution of the
original contract, if the commercial secrets are disclosed by the former employee,
the civil liability of the employee will be of the type of liability outside the contract.

4. The power of the former employee over commercial secrets is a legal trust and, as
a rule, the trustee is not a guarantor, unless he/she has violated and abused.

5. With the former employee’s power described as legal trust before denying and
refusing to return the commercial secrets, if the commercial secrets are disclosed,
the principle is based on the theory of fault, but if the action is consistent with
usurpation and loss, and unjust enrichment, basis of the civil liability is not the
theory of fault.

6. In addition to paying attention to the guarantee causes and the disclosure limits,
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other criteria also affect assessing the amount of damages: the amount of cost, time
and effort spent to acquire commercial secrets, the predictability of loss, the
reduction of the price of products which for their production or sale the violated
commercial secrets are used, the quantitative and qualitative importance of anti-
competitive action, the negative impact on the market, multiplicity and repetition of
the committed action and time and place of committing are also effective in
assessing amount of reparable damage.

Keywords: Civel Liblite; Comericial Secrits; Former Worker; Emplovwe;
Disclosuri
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