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1- ARTICLE 1. The Contractor is solely responsible and undertakes full and exclusive
single point responsibility toward The Client for timely performance and execution of the
above scope of the Work in the Time Schedule and as per Contract.
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1- ARTICLE 4. Note 3. Any supplies and services which might not have been specifically
mentioned and/or inadequate in this Contract but are necessary for the design, Engineering,
procurement services, project management, manufacture, supply, supervision, training, civil
and steel structural work, erection, successful commissioning, proper & safe performance
and or completeness of the Plant shall be supplied/provided by the Contractor without any

extra cost to the client.
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1- ARTICLE 16. The Bidder shall adhere and take into consideration the laws enacted on
12.12.1375 (according to Iranian Calendar) regarding the use of engineering, technical
ability and production capability inside Iran.

Therefore the Bidders are required to include in their proposals for local manufacturing
accordingly.

Note: The Client. Deserves the rights, during contract period to consider some variance in
the scope of supply of the Bidder and will identify the items that could be locally supplied
and or manufactured by Bidder.
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1- Typengebundenheit (Tipizitat)
2- Typenzwang

3- Typenfixierung

4- Property rights
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1- Property rights

2- Primary right

3- Ownership

4- Limited rights

5- Lesser rights
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1. Assisted Mergers

2. Unassisted Mergers

3. Purchase & Assumption

4. Whole Bank P&As

5. P&As with Optional Shared Loss
6. Bridge Bank P&As



(soke) pazd o yloud golaiBl §gi> aoliiils VA

(etal, 2019: 6
oLl dw 0 4 1 5 Sl Sojle 5 pd 5 b 50 (6,IASSL O 56 4 Y VPR 3l Gllas

Sl (b gie (6Le! dw go Sla o lyls adST S s (655 0 ESOL b 55 50 Mgl
3ok a4 S S sl gy o Sdslime 5l ) ml 03,8 sdge 5 1 OT Sldges &l
3 8 55 ESL Sl g bls o8 pemdie Sy 5 o 5 G el LESSL (5Ll o e
plinasls Wl ST 5358 g0 40555 5 SSTL plgms cplesl 53 &8 Sl ys ol OT Silagms oy
S e $SUL (Jai Comated By 5 S sy 03l pesde 3 5d ge b s ST
15 @l SOL L plisl 3153 (8 50 oSO (B i Comaind cplesl gy 55 Ll 35503

.)}.n;l‘-gﬁ

08 g dowy 9 4
Sr Lol s Ly adilie ol o 5 0gn Ol a1y Lios oo il ol Ln 5287 (5
35 Sl o 4 1) Laes e dew o) ol gl VAYF Jlo s K T a8 il oo
odh ey OIS 05 o plad 4 oS a2 O gt ay JIookh 03w iy oS0y G T 5287
L a8 oS e oslial 3 sy o 51 e Yol U1y 65 e day o8 5505 5 o |y OLidls
sl (s5lgii Mol 45T miya L W)l 1, 4y 5 S A S PLos slaslgly Sl S
b Csls 5 L J1yuis 03 e e oLy (Carrascosa Morales, 2019: 10) 48’
ESSL 0T HLSUb 5358 e Ao 5 &STL HLSUL 48 G108 03 o il (OIS 03 e
slaul 4 el 55 b 4iS” e oy 4 (Dell’Ariccia & et al, 2018: 27) 5 5 oo o guus
Il 0L 6 o3 01 Sty Malliy ol IS ol 2 o (s 5bas 85 87 o5 i
Amiri and Tawfigi, ) ol oai | o1 JolS ;5 sbas 05 yow daus rUa; Olgz &S VYY 45 (YN0
Trb e3s el il 3 iy (S oy s OLST 5 5587 VAAY UL 1 .(2017: 179
(Walther and White, 2019: 3) coul 43138 U g1 s 3bouil bl 5T 01adSSl 03 o 4ey

1. Deposit Insurance
2. International Association of Deposit Insurers (IADI)
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1. Swiss Financial Market Supervisory Authority (FINMA)

2. Swiss National Bank (SNB)

3. Office of the Superintendent of Financial Institution (OSFI)
4. Canada Deposit Insurance Corporation (CDIC)
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1. Bank Recovery and Resolution Directive (BRRD)
2. Belgian Resolution Fund
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1. Court-based
2. Financial Services Authority (FSA)
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3. insurance
4. guarantee
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2- Directive



(oode) pruzd o ot golazdl g aobuiils \¥Y

B s 4S8 ol aﬁuoﬁ@\q-jbwﬁﬂbﬁa@‘jr#ﬁQBJJ\O;“J'Q\:'-GJ\?)\M
G205 L YA Jlu a Ul aal LIS eT 380y dile g8 oo arst s 'S e adnis Sl g5
A8 TUIS LSS T sl Glosl 5 s O gmmreS” 5 al8 o sLidl ot 0 gt )3 &5 2t
5 bi,Lghl 0500 UK 050 L (6,8 5w bl ditas Lo 15U 01,506 OT slawl
Markets in ) .aS" as e 1) 555 Hlale Blysl LS T Hlales GBlysl 5 oo s OgmmameS sl
(Financial Instruments Regulation (EU) No 600/2014, Art. 47(1)

il y ol 3 53,0 8 el lasly HLS w53 G35 5,50 55 ¢ uiomen
L e oslitl (el e s LS T LIl 5 s O smemneS (slas, Ikl
)FGSLA S gl sé el Jig Ml slaslgs (Armour, Bengtzen, & Enriques, 2017)
Lt oS o a5 S =Lyl ay sl 5 LG T e o5 tie 51 e sl
e 5" ol slas Ittt Ml sl 5 (EU, 2014) s s ¥ Ls Jasdl) s
J:@_;boﬂ_iul;d,m@\ﬁ@;é,,@,&,:‘wtgﬁjqﬂéuw
(Beny, 2005) . didw

(5 T) 10le B1r91 9397 S gaunes” (Mol Slo3lo o3 31 sloley Blagl Slojed b 9y
win 55 kg op Fr oz 31 ST Slsle Glosl s g S0 grmaS” Modl o Ole sl
o 2Kss 5 2SS Sl 03 535500 slad 4 Ml el 3 e 515k S R odas
el Ol e o (glaeMbI V480 Jlw 5 558wy Olojon o pdy o g 3 5lg

g K p T a o M .
il oo s o oS ozl ogr £ 50 50 5ler OT bl jp 8 b it ) sy 5

1- Subistutional adoption
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3- SEC’s multijurisdictional disclosure system
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5- Mutual Recognition

6- Passporting
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1- Multilataral memorandum of understanding concering consultation and cooperation and
the exchange of information

2- Enhanced MMou

3- Principles Regarding Cross-Border Supervisory Cooperation

4- Cross border regulation Forum
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1- The International Council of Securities Association

2- US Investor Offshore

3- National market securities
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6- Federal Securities law
7- Blue Sky Regulation
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(S. ROUSSEAU 2009, 751) .55 5 o 5l oI S

250 S -

by e S o ST Ll 655 a5 (A8 Ol BB 0L plom Cnd 218 s 50
SoMalge 5255 (Bl5 a5 a8 plgw 55k Cad 457 AS bl |y (2md s SleMb| sLi
el Cad ot 1 (AU 8 Olae 0L opl el pa S pl 4 1) 5 55 g

0L 5 e ledbl glidl a4 by o DLl (28 G S dlsly 3 205 5 8 S 1 ) ol
Ll 5 v go DLl (sLsdl oo S5 e 4 tamul (lale Blysl Cad o) 03,15
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&Ls (COURET, et al., 2013, p. 8) .3 5 sl 3 Lzel LB 5 355 vf 555 00 3,05 050
35U e JUT gan ool 53 UL Syl SleMbl glidl fole 487 ol ol b a0 o
0L 1l 53 B0 4 6355 A J gheee e 36 DA slizd 4 lale: Gl
(Prorok, 2016, p. 119) .5 45 o U S de SleMbl 1 457 ol J gtne
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1 - "un changement important sur le cours ou la valeur du titre"
2 - surévaluation OR overvaluation
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3 g 5 g kil o L2 3L SNl 5 calalan ol il oS ol 03Y

codd Ladl Cw y5U OleMbl 4 oo 0o ce i ale o S¢S &yl & Uil azils
¢ P d IS Al aat ’, e 4 d

1 - sous-évaluation OR undervaluation
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(Goldberg & Zipursky, 2013, p. 1766)
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2 - une forte subjectivité
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(Fisch, Cause for Concern: Causation and Federal Securities Fraud, 2009, p. 817) .c..

2 - PRESUMPTION OF RELIANCE

3-fraud-on-the-market doctrine
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L’article 225.12. de la Loi modifiant la Loi sur les valeurs mobilieres et d’autres
dispositions Iégislatives : “’Le demandeur n’a pas a établir qu’il a acquis ou cédé un titre en
se fiant au document ou a la déclaration publique contenant une information fausse ou
trompeuse ou en tenant pour acquis que 1’émetteur a respecté ses obligations d’information
occasionnelle”’

2- présomption d’influence intellectuelle ou d’altération de la décision

3 - Fraud-on-the-market theory
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Blasl S Sl 33l o S 36 DL o sl 553 S 53 1 plger 457 LIS sl ol 55 136 0L al 31 L)



YV loles @l 515k 5o oledbl gLidl g bgs yo wlol 1 (i 51 bl oo Cadgimmo (53180 10 Commnws alsly 1,1

Sl 4 S de oles ja b s Caw b ol sl Ll (Macey & Miller, 1990, p. 1079)
DLl 53U (e slial) Olals 1 Eopsb SLedbl S Sl e 5 S s
SLS LU o3 ol (Fischel, 1989, p. 907) .54 58 a5 ¢ JS &K Olgie 4 5L Syl
( Sawtelle , 2011, p. 10) ..\S@U,é,é@\;)QC}LA\,LSM,\S@JL:;‘”U\};@\,

a5 54y K o Jle o515 Lo 5 (Basic Inc. v. Levinson, 1988) o5, 3 5,55 o)
Lol aan (s T,lS 5 sboay lsles Glysl S5k oS 55 sl odig ol 53 o sl JY el ks
P S opl slzal 4 5 (Ayres, 1991, p. 947) uS o Sate S )3 1 pgas 2 53
¢ (Georgakopoulos, 1995, p. 714) suS’ s slazel I3k Cad s ys 4 oufﬂu_uﬂ "y
305 Lzl 1 OIS 4l o sy o3 SN 5T

Lo 0500 S wle w558 5 gadi Coal 83 48| ol ade e ()5 o]
3L Blosh St 53 ok Lidl Sl LT 1 5 Sl 035 (6,8 ool o536 Sl
L s e 457 (65l Blosl Cond | s 4 L0 G OIS ale 5 ol ot oo
ol o8 Ly 3L LDl oS a5 oS de (655 bl el pls | o las sl cdidy 3 e

FOX, CIVIL )«.4.;;5,?,!;;,_J,:Mu,:,u)“mu)g.;tﬁl)L@T‘,M,;A,Uu.@\fToujﬁ,;ﬁ,m,uLﬁ
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3 - integrity
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1 - overprotective
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https://www.larousse.fr/dictionnaires/francais/int%C3%A9grit%C3%A9/43543
2- the presumption is also supported by common sense and probability: an investor who

trades stock at the price set by an impersonal market does so in reliance on the integrity of
that price.

3- D’intégrité du marché
4- T’honnéteté des acteurs du marché

5 - efficient market hypothesis
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(TELLIER, 2013, p. 5) "5 45 oo Jor csl 0 O 3 Jameze bndl

1- une atteinte générale a la faculté de I’investisseur d’arbitrer en connaissance de cause.

2 - une atteinte générale a sa liberté de choix

3 - I’atteinte a la faculté de ’investisseur d’arbitrer sur le marché en connaissance de cause

OLS b sales ol s (ol8l Cas b 0313 s Sla a5 b ds Cogar s 4l b o UaS sy o e dli>Ma (5l - F
sk sl

Shamsollahi, Mohsen, Securities Law, Mizan Publishing, Tehran, 1399
5 - victimes supposées

Sl plae Jolie 55 5 Ulods Jaote Liased Olplutalgm 457 ol 5L 5 ¢ 503 6518 alo o s 3 85 o 51— 9
(TELL'ER, 2013, p. 5) R L@;T o 0313 Cows
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2016, p. 246)

5P 0L (5 S S opl Sl ol audls &1 San 5 4l g S e ol 0
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3 - son caractére arbitraire
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Cass. Zéme civ., 20 déc. 1966, Consorts Savreux ¢/ Cie d’assur. La providence et autres : D.
1967, jur., p. 669,
3 -préjudice intermédiaire
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1- irréfragable
2- La disparition de la causalité
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1- Pareto optimality
2- Pareto superiority
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2- wealth maximization
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Extended Abstract:
Introduction

Many governments use the Privatization process to promote their economic system.
This process can have a great impact on banking sector. The need for a research in
Privatization’ programs, implemented by many developed countries, is felt today
more that ever before. In the state-owned banking system of Iran, there are only 4
banks which are considered as “private banks” The next phase of the privatization of
the Iranian banking system will shift a wide range of state-owned banks to the
private banks.

There are many ways to privatize, and each country has its own set of methods
depending on the economic structure and type of enterprises. The most common
methods of privatization in the world are:

a. Offer shares to the public

b. Offer shares to specific groups

c. Separation of unit's subject to transfer to smaller units and transfer of ownership
or management

d. Attracting private sector participation in new investment required by
governmental units

e. Transfer of Management or Lease of Assets

The beneficial effects of privatization can only come from properly implemented
privatizations. The key is how to privatize?

The World Bank recommends in a circular for privatization: The legal framework of
the country should support privatization in two respects: First, there may be laws
required in the process of preparing banks for privatization and transactions; Second,
the overall legal environment should be one in which newly established
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entrepreneurs can access credit, and compete on an equal footing with the remaining
government.
There are three types of transfer methods in Iran:
a. Sales through the public offering of stock in domestic or foreign stock exchanges
b. The complete sale or supply of block shares through public bidding
c. Complete sale or block sale through negotiation

Theoretical frame work

This article will examin different challenges of implementing the privatization
process to provide the most adaptable privatization model for Iranian banking
system So, what are the legal requirements for the privatization process in a way the
banks can benefit from this process?

Methodology

This research is under the study of public economic law. From this perspective,
although from a methodological point of view, this field does not analyze economic
phenomena, the framework of formative interpretations of conventional legal rules
in traditional and sometimes Iranian civil law will not be considered. This is
because the legal tools of public economy include a wide range of legal regulations
and practices and various issuing authorities and focus on the interrelationship of
economics with realistic law. In other words, the banking law system created in the
context of economic law, will focus more on managerial and sometimes non-legal
analysis, which is defined in line with legal and economic issues.
Results & Discussion

Nowadays, the function of privatization has become a tool to create a complex
ownership structure in privatized banks. While government is taking control of the
transferred banks, the process of privatization seems to be far from being realistic.
Having said that, the process of privatization can be realized by reducing the role of
the government in economic activities and promoting the efficiency and productivity
of the banking system. However, it is important to bear in mind that the banking
system in Iran is still under control of the government. Therefore, it is important to
examin the nature of governance in the privatization process. Generally speaking,
privatization of enterprises should take place through the public offering. But when
there is no purchase after two auctions, privatization is permitted through
negotiation and after the board approvals.

lack of capacity of the non-government sector is the main reason for the
privatization process of the banks that happens through any other ways rather than
public offering. But, in such an economy where its main part is dominated by the
public sector, how small private sector can take control of the large public sector?
The challenges experienced in the first wave of privatization showed that failure to
use proper privatization methods can have a devastating effect on the future of the
banking industry. Therefore, choosing the right method for privatization is very
important. In our country, the privatization of banks not only has not reduced the
economic problems, but also has increased the problems of the banking industry and
the national economy. Therefore, we need to use this experience and apply
alternative ways to reconsider the privatization process and empower the private
sector in a way that it becomes the dominant part of the banking industry.

Conclusions & Suggestions

Privatization takes place through transfer of ownership and management Due to the
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lack of sufficient liquidity for the buyers in the country, the first method was not
successful. In this regard, the transfer committee has decided to privatize the banks
in the first wave of privatization through non-public offering. However, it has not
achieved the goals of privatization. On the other hand, regarding different challenges
of the Iranian bankning privatization we can considere changing of methdoes and
approaches at this field in both regulatory system and the banking actors. For the last
one, it could happen by downsizing of banks through the transfer of assets and
subsidiaries, as well as the use of bank management transfer methods to empower

the private sector for buying. bank shares.

Keywords: Article 44, Banking, Privatization, Banking Law
JEL classification: E50
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Extended Abstract
Introduction

A contract that has highly attracted the owners of industries, private employers, and
even the public sector in recent ten years in Iran is the engineering fixed-price
contract, complete project supply contracts, construction provided the project be
financed by the contractor or engineering, procurement, construction, and finance
(EPCF) contracts.

Under this contractual term, a comprehensive agreement is compiled by combining
two separate yet completely associated parts. One part includes the statement of
work, the executive operation of the project, work methods and standards,
inventories, commodity-procurement sources, technical plans and documents,
required equipment and instruments, and other conventional elements in the EPC
contracts. The other part encompasses the conditions, methods, and financing
mechanisms.

Theoretical Frame Work

The EPCF contracts were officially introduced to the ground of various types of
service agreements in 2012, following the official dispatch of “guidelines for the use
of EPCF in selecting qualified firms” by the Deputy Minister of Petroleum for Trade
& International Affairs.

Despite its simple structure, this contract is regarded as an innovative type of
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contract in Iran. However, due to the multiple ambiguities and deficiencies caused
by the regulations appertaining to the preparation of this type of contract, it has been
subjected to several restrictions in the tendering process and execution of the
contract. Regarding the popularity of this type of contract, if the said restrictions are
neglected, they can both prolong the negotiation process and create some unsolvable
legal and financial problems.

Methodology

The present study was conducted using a descriptive research method and
incorporated the data with quantitative-qualitative nature. The key restrictions of this
type of contract in terms of foreign investment and international project financing
were legally discussed in this study, considering the written and legal documents
(i.e., EPCF contracts belonging to Isfahan Mobarakeh Steel Company), face-to-face
interviews with the EPCF experts, and asking them for their opinions using Likert
survey questions. The study also addressed the ranking of these restrictions in the
pre-assessment of the EPCF contracts compared to other usual commercial
contracts. Finally, having interviews with those working in the field of EPCF
contracts and considering the specific nature of the contract, the present work
attempted to identify, analyse, and describe the relating problems.
Results and Discussion

The study was carried out on the 60 contracting institutes. It was demonstrated that
these contracts have not been practically very efficient in Iran, despite all their
advantages, and ten years after their initial drawing up and application, contractors
and employers still have no positive attitude towards this type of contract. Indeed,
based on our findings, the main existing obstacles before the investment through
EPCF contracts include: failure by the Management and Planning Organization of
Iran (MPO) to draw up fair EPCF contracts, the transfer risk of the change in
values, the contractor is responsible for the transfer risk of unpredictable items at the
end of the project [as stated by contractors], no prediction for the excitation of the
said contract by holding the tenders by the governmental organisations and the
prolonged contract financing [as stated by employers], and in some cases, the
inability of the contracting organisation for financing from the beginning to the end
of project. Besides, there are some other problems, for instance, this contract is not
recognized and prevalent for financing by foreign parties, the fixed-price EPCF
contracts, early repayment following the opening of the project by the executors,
financing supervision by the executor carefully , the timing of capital injection into
the project, ambiguity of the financing method in the contract
(organisational/project), and failure to offer proper and acceptable guarantees to the
financing institutions. Compared to other prevalent commercial contracts, the EPCF
is the most challenging among service/investment-based contracts.
Conclusions and Suggestions

To eliminate the existing restrictions in the EPCF contracts, some of the issues were
presented here as the research proposals, including failure by the Management and
Planning Organization of Iran (MPO) to draw up fair EPCF contracts to better
clarify the aspects and functions of this contract to contractors and Iranian and
foreign financing institutions, modification of the definitions provided in the
guidelines for the use of EPCF system in the selection of the qualified firms by the
syndicate and legal authorities in line with the integration of institutional or project
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financing methods, determine the possibility and impossibility of referral to the
assets of employer by the EPCF contractor, modification of the mechanisms of
granting of guarantees to the contractors and the financing institutions and
observance of the motivations of a third contractual party to the EPCF contracts
(i.e. the financing institution) to improve the attractiveness of EPCF contracts for
investors, taking into account the sanctions related to dispossession or
reimbursement of the procured financial resources after project profitability to
prevent any intentional delays by the contractors, etc. The findings of this study can
provide certain implications to investors, lawyers, parties involved in the EPCF
contracts, firms acting to conclude development contracts, and procurement
counselors in signing the study contract.

Keywords: EPCF Contracts, Financing Structure, Foreign Investment, Obstacles
JEL Classification: K12
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Extended Abstract
Introduction

According to studies in the field of development, in the process of achieving
economic development, "Law" should also be called for. Therefore, lawyers have a
prominent role to play along this path. One of the most important legal institutions
in question is the evaluation of the two areas: property law and contract law. In this,
the institution of property is at the forefront and the entry of the institution of
property is also the principle of "Numerus Clausus of Property Rights”. Thus, in the
process of extracting the underlying principles of the legal institution of property,
"Numerus Clausus of Property Rights” is considered as the first fundamental
principle. According to the mentioned principle, the choice of individuals to own
property is possible only in the "limited number™ and also in the "specific contents"”
identified by the legal system. In the meantime, understanding the economic
foundations of this principle is important because of its role in the path of economic
growth and development.

Theoretical frame work

Given that fundamental analysis and interdisciplinary studies lead to the
development of a legal perspective, the extraction and analysis of the foundations of
effective legal institutions in the process of economic development is important. One
of the effective approaches in legal research is economic analysis, which along with
legal analysis helps to reform and develop legal principles.

This article seeks to analyze the principle of "Numerus Clausus of Property Rights™;
what is crystallized in Article 29 of the Civil Code of Iran. In the meantime, its
economic analysis is considered as an introduction to understanding the participation
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of law in the call for economic development. In this way, it is written in two parts:
The first part describes the "Numerus Clausus of Property Rights" and its elements.
The second part presents the legal and economic analysis of the mentioned principle.
In this regard, economic analysis has been proposed with the aim of “efficiency" and
"reducing transaction costs".

Methodology

This study attempts to answer the main questions of this research based on the
descriptive-analytical method by analyzing various theories presented in the field of
law and economics. In describing and analyzing the mentioned principle, examples
of the Iranian legal system have been used.

Results & Discussion

The entrance gate of the property institution is dedicated to the Numerus Clausus of
Property Rights Principle. As a result, a person cannot acquire whatever he wants in
any way. Rather, he is required to proceed in accordance with the discretion of the
legal system (statue and precedent) and to choose between "limited numbers” and
"specific provisions".

In the Iranian legal system, Article 29 of the Civil Code of Iran is one of the most
important examples of the Numerus Clausus of Property Rights Principle. The
analysis of this principle shows that the application of "Numerus Clausus principle”
in a flexible format can bring order and predictability to motivate market
participants in carrying out economic activities.

Conclusions & Suggestions

This article concludes that it is necessary to application of the "Numerus Clausus
Principle™ in the property institution. Because this principle contributes to the
prosperity of the market and creates a favorable environment for economic growth
and development. Of course, it should be noted that the application of this principle
must have the capacity to adapt to market needs. So, it must have a flexible position.
For example, we can point to develop examples of security of property, including
debt and intellectual property; which helps to increase investment and increase
business transactions. In this regard, the question that has been answered is why it is
necessary to apply this principle? Lawyers believe that this principle provides legal
certainty that is effective in promoting freedom of ownership and the free movement
of goods. Legal certainty indicates what property rights can be owned and which of
them can be traded in the market. In this way, the market actors can understand a
kind of predictability and expectability; this leads to an increase in the motivation of
economic actors to participate in the market. As a result, with more actors and more
transactions, the market thrives and ultimately economic growth and development is
achieved.

The issue was also analyzed from the perspective of economic law and it aims to
"efficiency" and "reduction of transaction costs": The first analysis based on
"preventing a reduction in efficiency", calls for a "ban on the extreme fragmentation
of property rights." The second analysis based on "prevention of externalities",
emphasizes the issue of "reducing measurement costs". In the end, the third analysis
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based on "prevention of mistakes and opportunistic behaviors", describes the
concept of "common understanding” of individuals in relation to their property
rights. Thus, all three analyzes emphasize on the necessity to identify the types of
property rights and their contents by legal system.

Finally, it is recommended for the Iranian legal system, while maintaining the
"Numerus Clausus Principle” in the property institution, to take a more flexible
approach in responding to market needs and identifying new property, including in
the field of identifying the subject of mortgage contract.

Key Words: Numerus Clausus of Property Rights, Property Institution, Legal
Certainty, Efficiency, Transaction Cost
JEL Classification: KOO,K11
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Applying general bankruptcy rules to banks might cause many legal problems.
Distinct characteristics of banks and their important role in the financial system
makes many countries use the recovery institution in order to prevent the banks’
bankruptcy. The assessment of Iran regulations shows that any comprehensive laws
of recovery have not ever legislated, hence it seems necessary to enact efficient laws
in this regard. Due to the distinct social, economic, political, and legal characteristics
of countries, it is not possible to provide a consistent model for recovery regulation
in all countries. Moreover, translating and copying from other countries should not
be utilized to formulate recovery regulations. Therefore, adoption of recovery
institutions requires it to be completely analyzed and investigated.

Theoretical frame work

This study on the one hand explains the concept of recovery and introduce the most
common methods of recovery. On the other hand, it analyses the Iranian regulations
in the field of bank recovery and reviews the practical recovery examples in Iran and
evaluates their efficiency. Finally, by understanding the legal nature of each
recovery method, the one with correct legal basis according to Iranian law (i.e.
appropriate to be adopted in Iran) is determined. A legal model that is consistent
with the legal principles of Iran is consequently proposed
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Methodology

This study attempts to answer the main questions of this research based on the
analysis of the legal nature of the recovery. It investigates the possibility of adopting
the recovery models in Iran by criticizing and comparing various statutes,
regulations, and legal doctrines of different countries.

Results & Discussion

Bankruptcy is a judicial process that only considers the rights of creditors neglecting
public benefit. Recovery, on the other hand, is an administrative process with the
aim of allowing bank depositors to continue to meet their liquidity needs by
accessing banking services. In addition, in this process, the bank's assets are
managed in such a way that the value of the insolvent bank is maintained. In this
paper, three widely used methods of bank recovery, which are mergers, purchase
and assumption, and payments through the Deposit Guarantee are examined.
Regarding the difference between the merger method and the purchase and
assumption method, it should be noted that the latter involves the purchase of the
insolvent bank’s assets and the acceptance of its liabilities, while in the former, the
insolvent bank shares are sold and solvent Bank becomes the deputy director of the
insolvent bank. In addition, in the purchase and assumption method the legal
personality of the insolvent bank does not disappear, but in the merger model, the
legal personality of the insolvent bank disappears by merging with the solvent bank.
On the other hand, the difference between the payments through the Deposit
Guarantee Fund and the merger model is that the assignment of the bank
commitment to the fund does not remove the contractual liability from the bank.
This fact is in contrast to the merger method, which is based on the transfer of the
contract. In the Deposit Guarantee Fund, the insolvent bank is still recognized as a
party to the contract with depositors. However, in the merger method, the legal
personality of the insolvent bank is completely reserved and the solvent Bank
becomes its deputy.
Conclusions & Suggestions

In this paper a recovery model consistent with the legal principles of Iran is
proposed. It is shown that the preparation of the Bank Recovery Law should not be
merely an imitation and requires an analysis of the legal nature of recovery
methods. The proposed model for Iran, through the mergers as well as purchase and
assumption methods, is a bilateral legal act (contract). Similar to the legal systems of
some other countries, namely, US, Switzerland and Canada, the permission of
debtors and creditors of the bank is not part of the basic structure of the proposed
recovery model. However, the imposition of this plan on creditors can only take
place if the proposed recovery plan is perfectly appropriate and in the interests of the
creditors. The proposed legal model, if payment is made through the Deposit
Guarantee Fund, is inherently a contract that is made solely by the will of the
Deposit Guarantee Fund. Thus, there is no need for the permission of the depositors
and the insolvent bank, because the bank's permission is not a condition for its
validity and only deprives the fund of referring to it. In the model, the central bank
or deposit guarantee fund is considered as a supervisory authority over the banking
system. This authority, based on the estimated costs and conditions of the insolvent
bank, takes into account the order of priority i.e. mergers, purchase and assumption,
and payments through the Deposit Guarantee Fund. It then applies the proposed
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model to prevent the bank from going bankrupt. The adoption of an inconsistent law
of recovery from other countries, in addition to its social, economic and political
effects, could confuse and frustrate the legal system. Therefore, the development of
efficient regulations in accordance with the nature of the recovery methods based on
the proposed approach is of great importance in the Iranian legal system.

Key words: legal nature — recovery methods — mergers —purchase and assumption —
payments through the Deposit Guarantee Fund
JEL classification: k12, G21, G34.
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Extended Abstract
Introduction

Financial markets are the markets which conditions are changing quickly with
considerable intensity compared to the other markets; therefor, policy makers have
to adjust their appropriate decesions and strategies based on that circumestances
with the use of accurate and multilateral cognition. Designing instruments in
practice, is one of the status of the changes. This change could lead to competition
during the time and the variables capture a number of possible determinants of
effective competition in different formats like size, types of orders, trading
infrastructures, execution procedures, acceptance and listing at the domestic or
international level. More importantly, that competition among market centers
appears to lead to specialization and fragmentation not convergence to a single
artichecture. (Lipson, 2003) That means everything that could intensify competition
like listing could be useful.

Theoretical frame work

When the firm decides to fund raised, it has to pass general stages in finincing chain,
include get the regulator's license about addmision companies' symbols, listing,
initial public offering and finally secondary transactions. Each level has its own
requirements and regulations. This article aimed to study and review the listing
stage. Cross-listing is one of the listing types and is known as listing a security on
more than one exchange and leads to increase the competition for bid and offer
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prices, the liquidity of the securities, the length of time in trading, (The NASDAQ
Listing Rules), bonding, more fund rasing, price making, reputation.(Miao, 2012)
These effects could transfere between exchanges inside or outside of the countries.

Methodology

In this research, reviewing the financial aspects of the phenomenon is the first stage,
then we cover the rules and documents of the research by using analytical-
interpretive method based on compliance with the nature and regulatory elements in
the Iran and United sates of America. this methodology was done base on the logic
of the comparative studies.

Results & Discussion

Practicing of the cross-listing depends on the adoption of different approaches, each
of which has its own dimensions and effects. According to the first approach,
regulator treat with a foreign applicant similar to a domestic company, despite of
exceptions and exemptions in certain circumstances. Based on the second approach,
known as subsituted compliant, based on the structural and regulatory similarity, the
regulatory regime of the counterparty recognizes structural and regulatory similarity,
if there is no conflict with internal regulations, it was accepeted. All in all, in this
regime, some jurisdictions do not apply all local requirments to foreign
intermediaries that engage in cross-border transactions with sophisticated investors
from the host jurisdiction. The third approach is known as licensing transactions
under a memorandum or international - institutional guidelines and standards which
both countries are defined and accepted. It means, some jurisdictions utilize a
system of unilateral or mutual recognition to deciede whether to apply local
regulations to a foreign intermediary. Based on this regime, a jurisdiction generally
will not apply local requirements to a foreign intermediary if the home regulatory
regime to which that intermediary is subject meets certain investor protection
criteria. A mutual recognition system is similar to unilateral recognition system in
that the "access" jurisdiction recognize the adequacy of a foreign intermediary's
"home™" regulation. (I0SCO, 2004)

Conclusions & Suggestions

Cross-listing of securities has its own complexity with multilateral aspects in theroy
and practice. In the Iranian capital market regulatory ragim, there is just mention the
concept of cross-listing and dual-listing but in practice no action was done.
Regulatory institution should cover fund-rasing chain by taking some steps,
including define the initial public offering and secondary foreign investment
transactions in the law and regulations. They sould pay attention to technical-
regulatory considerations at regulatory levels, including the encouragement and
protection Law, Foreign investment and related regulations, foreign investment
executive regulations in stock exchanges and over-the-counter markets, various offer
and registration instructions, transactions and disciplinary, and various dispute
resolution procedures in the regulations.

Subsequently, according to the capital market reaulation of iran, lisint of foreign
securities and their transactions are within the competence of the Supreme Council
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of the Stock Exchange. Thus, in the second phase as the executive status, this
institution can choose a similarity approach to domestic companies and increase
exemptions in order to facilitate fund absorbtion and trading activitybeside that, it
should be noted that the application of exemptions should be done in terms of the
nature of the exemptions so as not to damage the elements of the main regulations
such as commercial law or capital market law. It also has to consider general and
spicific of the structure of the Iranian securities market including institutions,
instruments, legal systems and regulations.

In this regard, the Supreme Council of the stock exchange should classify different
requirements in order to be compatible with the structure of the capital market and
the general and specific legal systems and select the cases that may be exempted in
term of the legal system of the target market. In addition, in case of structural and
regulatory similarity, exceptions or exemptions may be applied to issuers, traders /
brokers or foreign investors while contracte a memorandum of cooperation. In
addition, sould be behave with those exchange that are joint members of an
international institution such as the World Federation of Exchnage or 10SCO
according to the standards and principles of the relevant institution.

Finally, in order to solve the various challenges of this phenomenon, it has to sign
the Memorandum of Understanding and state all the financial-legal considerations in
the clauses of the Memorandum of Understanding in terms of different norms and
technical requirements. In the near future, Iran has to consider this ability in practice
and adjust its regulation and structure to be in conjuction with its consideration and
chractristics and it has to improve its cognition about that

Key Words: Cross-listing (Dual-listing) of Securities¢ Stock Exchanges¢ Capital
Market¢ Camparative law¢ United State's law¢ Islamic Republic of Iran's law.
JEL Clasification Cod: G15, G18, G1, G2, F3, F65
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Extended Abstract
Introduction

Non-compliance with the disclosure requirements in the securities market incurs
losses to investors such as the denial of informed decision making and stock trading
at artificial (inflationary) prices. Causation between the harmful act and the loss is
one of the main elements of civil liability, and compensation of investors’ losses is
subject to causal relationship between the breach of the securities disclosure
requirements and the loss suffered. However, there are numerous factors affecting
investor decision making and the price of securities and it is not possible to
determine what part of the price change is due to the violation of these requirements.
This is the main reason that in Iranian Law Article 43 of the Securities Market Act
(in relation to the primary market) has not been enforced until now, and in practice,
despite widespread violations of disclosure requirements in recent years, the losses
derived from violating of these requirements has not been compensated. Therefore,
this article will examine the comparative approach to the question of what strategies
are available to facilitate establishment of causation in civil liability cases for
violation of the legal requirements regarding information disclosure. In summary, it
seems likely to be helpful in these lawsuits providing a judicial or legal presumption
about the causation between securities price differences over a specific period of
time and violation of the disclosure requirements.

Theoretical framework

given the specific characteristics of the securities markets (where there is a risk and
probability with a significant role, and always a degree of uncertainty), and the
particular conditions for Civil liability (such as the need for a certain loss and the
need to establish a certain causal link between the harmful act and the harm), the
possibility of applying civil liability rules for compensating the damages caused by
the violation of disclosure requirements is Doubtful. In this article we want to
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examine the legal ways for establishing a causal connection between violation of the
disclosure requirements and the loss of investors.
Methodology

The research methodology of this paper is an analytical method and the subject will
be studied comparatively (both in French and US law) in order to discover the legal
ways for establishing a causal connection between violation of the disclosure
requirements and the loss of investors.

Results & Discussion

The application of civil liability rules in these cases is faced with legal barriers,
mainly due to the difficulty of proving the causation between violation of the
disclosure requirements and the loss of investors. In fact, what is related to civil
liability is that failure to comply with information disclosure requirements has led to
a loss to the investor, and in cases where the investor has suffered losses from
adverse market conditions, this loss will not be recoverable. So, the main problem
with civil liability is that it can’t be determined how much the damage inflicted on
the investor results from a breach of the disclosure requirements and how much of
this loss derives from the venture risk. This will be a serious obstacle to obtaining a
causal relationship in these cases.

Conclusions & Suggestions

For resolving legal problems against civil liability derived from violation of legal
disclosure requirements in the securities market, it is necessary to anticipate certain
mechanisms such as establishing the presumption of a causal relationship. So,
concerning the establishment of a causal relationship and a certain loss 1 will
propose a presumption upon which in the event of a breach of the legal requirements
of the disclosure of information, all price changes that occur on the date of
disclosure of incorrect information are caused by false information.

In contrast, in Iranian law despite French law, it does not seem possible to apply the
theory of loss of opportunity in these cases. This is because the theory of loss of
opportunity in Iranian law is a nascent theory and has not yet been accepted by the
legislature or the judiciary. So the acceptance of a particular interpretation of this
theory in civil liability claims for breaches of information disclosure requirements
based on the loss of an abstract opportunity seems far-fetched in Iranian law. In
particular, the application of this theory to the disputed claims in French law itself
has been severely criticized in various respects, such as its inconsistency with the
principle of full compensation.

Keywords: Keywords: Information Disclosure, Civil Liability, Fraud on the Market
Theory, Theory of Loss of Opportunity
JEL Classification: K22
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Economic analysis of law is globally recognized in all the main legal systems. This
approach is specially known to be efficient in the common law countries. In the
contrary, in civil law countries such as Iran, where the judgments must be backed by
legal provisions, the role of economic analysis of law appears to be less important.
Despite this fact, these analyses are of paramount importance in the legislation phase
or in the fields where the judges have a wider margin of appreciation such as in
contracts.

One of the important issues that can be tackled with the economic analysis of law is
the transaction intended to escape from payment. In these transactions, debtors hold
the real intention to conclude the contract, but the motivation of their conduct is to
escape from the payment of their debts.

From the economic point of view, sometimes third parties are affected by the
contract. Although not having been considered in the estimated transaction costs and
benefits, these effects can influence the welfare of the society either positively or
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negatively. In economics, these unaccounted effects are known as "externalities".
Since, from the microeconomic point of view, the markets are competitive, such
externalities can result in the market failure. Transactions intended to escape from
payment are one of the main examples of these contracts that can influence potential
third parties. The creditors may in fact be the third parties to this type of contracts,
which thereby causes them externality. This situation can become even more
complicated and vague when there is an asymmetric information distribution or
access between the parties, which can in turn bring about the opportunism, too.
Results & Discussion

There exist some laws and provisions that deal with the transactions intended to
escape from payment. Amongst the relevant provisions, article 21 of the procedure
of financial penalties enforcement enacted in 2015 and the uniform judicial
precedent rendered in 2020 related to the aforementioned issue are of paramount
importance. Taking these laws and provisions into account, the main question that
arises here is whether these available rules, provisions and jurisprudences regarding
the transactions intended to escape from payment are effective and sufficient if one
takes an economic point of view.

Although there exists a relatively good literature on this issue, including “Protection
of Creditors against Contracts with Intention of Escape from Payment of Their
Depts In Iran and France’s Legal Systems” in 2012 by Qaboli Derafshani et al. and
“The Economic Rights of Trade Creditors in Order to Avoid Debt” in 2013 by
Saberi et.al., the adopted economic approaches are not sufficient or not in
accordance with the current changes of the law. Therefore, conducting a new and
thorough research on the different aspects of the formation of such contracts and
their validity as well as adopting the best fit economic approach to analyze the
adequacy of the existing law and provisions and their efficiencies are inevitable. In
order to answer the aforementioned questions, the research methodology adopted in
the present study will be mainly desk-based and the results will be synthesized using
qualitative and descriptive research methods. In this regard, the authors will first
examine the transaction intended to escape from payment from a general point of
view. In the second place, each principal element for the formation and validity of
such contracts will be economically analyzed separately and thoroughly. It should be
noted that the present study will not consider the economic analysis of the criminal,
as it needs to be addressed in a separate paper.

Conclusions & Suggestions

the research show that there are two types of solutions to deal with the effects
caused by the transactions intended to escape from payment. The first one is the
private solution. Through this solution, parties shall try to settle their dispute by
means of negotiations and / or renegotiations. If the negotiations are vain, then the
second solution, namely the public solution, comes to play. By means of such
solution, parties shall bring their case before the court for judgment. If such
contracts are considered as enforceable, there would be the possibility to recognize
their validity, however, if they are considered as incomplete, such possibility does
not exist as their legal life is not fully formed.

In addition, it is noted that the cost of applying article 21 of the procedure of
financial penalties enforcement enacted 2015, which is applicable in the case of the
transaction intended to escape from payment, is normally very high for the creditors.
This clearly renders such a solution economically inefficient. The other drawback of
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this article is the fact that the good faith of the counter party of the debtor in the
transaction intended to escape from payment also can play a role; however, by
adopting such an approach in reality, the debtor will benefit from the transaction and
prejudice the creditors.

Overall, the authors are of the opinion that despite the numerous economically
important provisions, these solutions are not effective enough to deal with such
transactions in the Iranian legal system.

Key words: Transaction Intended to Escape from Payment, Economic Analysis,
Efficiency, Externality, opportunism.
JEL classification: K11, K15
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Extended Abstract
Introduction

Money in the sense of a tool for exchange has a long history. The use of commodity
money, mintage of metal coins, the printing of gold-backed banknotes, and finally
the formation of unsupported banknotes can be considered as a summary of the
evolution of money in national and transnational monetary systems. The current
monetary system was established in all countries after the transition to the Bretton
Woods system and the formation of "unsupported money". Despite the development
of commercial and economic capacity in the area of the new order emerging from
the global economy, this order has always been the focus of fundamental criticism
by critics of the status quo because of its harmfulness. Inflationary nature of
unsupported money, lack of intrinsic value, ill distribution policies and its
transformation into a tool in the hands of governments to impose policies that have
detrimental consequences for the middle and poor class people, mismanagement of
existing regulators leading to economic crises, the negative consequences of which
are also borne by the mentioned class, form the axis of criticism of the new
monetary order. Altogether, these form a range of ideas, from reforming while
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maintaining the existing structure to transformational and revolutionary ideas to
overthrow the existing order and to establish a new alternative. Hence, the provision
of models to modify the status quo or to replace it, at least at the academic level, has
been a topic for debate. The economic crisis of 2008 and the introduction of the new
technology of "Bitcoin™ as an alternative or virtual currency, with the function of
money or payment system, paved the way for the creation of new dimensions that a
year later, i.e. in 2009, with the beginning of its use, has attracted more and more
attention which necessitate the need to change the current situation.

Theoretical frame work

Virtual currencies can be considered as influential actors and messengers of
fundamental developments and changes in the field of technological exchanges,
which with the completion of the independent financial chain, on the basis of
blockchain technology, has rung the alarm for a new stage of democracy in the
context of financial democratization. Consequently, the various dimensions of this
technology, obvious and hidden features of Bitcoin and its various capacities have
been the subject of political, economic, legal and criminological discussion. In each
of these fields, thinkers have evaluated this emerging technology from their own
point of view and expertise, in terms of its different use, functionality and capacity.
In this context, the unique features of virtual currencies intriguing different criminal
activities have been considered by researchers in criminal law and cyber
criminology. Traditionally, research on cyberspace from a legal and criminological
point of view indicates the existence of features that have always made this space a
suitable platform or an effective means of committing a crime. Virtual currencies are
also used as a technological tool in the virtual space context. In this regard, the
unique features of this technology and its combination with some other technologies
in the context of cyberspace have created additional attractions that have attracted
the attention of criminals more than ever.

Methodology

The present paper tries to offer a comprehensive criminological analysis of the
important dimensions of virtual currencies by a deep and critical review of the
existing literature based on some existing theories with descriptive and analytical
methods. The review includes studying the scope of criminal activities related to
virtual currencies and attractive criminal features of this technology. An analysis of
criminological etiology and providing preventive solutions against criminal risks of
virtual currencies is another dimension of this study.

Results & Discussion

The salient features of virtual currency technology; such as flexibility and
anonymity of identity, the potential to be used transnationally, in addition to
facilitating exchanges and conventional uses, can lead to potential and actual
criminal activities. To be concise, virtual currency as a service, facilitates
delinquency, increases the number of ways by which delinquent activities can be
committed and can create new types of delinquency. Thus, the benefits of virtual
currencies, along with all their positive functions, can lead to significant challenges
for those involved in, or in charge of the criminal justice system. In this context, the
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attractiveness of virtual currencies has created an opportunity for criminals to carry
out their criminal activities with greater ease and security. Individuals identified as
dangerous or high-risk in society can easily replace virtual currencies, as a
technological tool that is outside the control of governments, by traditional financial
services and instruments, which are explicitly included in the regulatory body, hence
reducing the risk of crime detection and increasing the likelihood of a crime being
committed successfully. This means that illegal funds or the purchase of goods and
services from criminal markets will form easier and securer instruments which, in
turn, provides grounds to improve criminal methods.

Therefore, despite all the benefits of using virtual currencies, one should not forget
negative potential, particularly criminal risks associated with it. This is because
cryptocurrencies along with some advantages, are also actively used in criminal
activities.

Conclusions & Suggestions

Few suggestions are made to reduce the criminal effects of virtual currencies. These
include legal recognition and determination of the nature of virtual currencies as an
asset, providing a specific tax model for virtual currencies, development of
hardware and software infrastructure necessary for the safe and controlled presence
of virtual currency operators, and finally, continuous monitoring of a system of
informing, warning and raising public awareness of the criminal dangers of virtual
currencies.

Key words: Virtual currency, Bit coin, Criminological study, Legislation,
prevention.
JEL Classification: K14
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Extended Abstract
Introduction

One of the essential prerequisites for success in privatization is the implementation
of principles governing it. Identifying and introducing these principles to the
legislator has the benefit of making legislation subject to a specific policy in the
country's legal system. In privatization, according to its nature and objectives, the
most important principle to be considered is the principle of monitoring. The
necessity of monitoring on privatization is obvious, but what this article addresses is
its analysis based on the Principle of Balance of Triple Interests; Because for the
privatization to be successful, in addition to the benefit of the parties to the contract,
the interests of third parties affected by the contract, including workers of the
privatized companies, the consumers of the products of these companies, and on a
wider scale, the general public must be considered in the assignment contracts. It is
clear that the interests of the government as a party to the contract are respected, and
the government has more power to secure its interests because it regulates
privatization contracts. For a successful privatization, given the widespread impact
of the privatization program on interests of the general public, in addition to
securing the interests of the parties to the contract, interests of the general public
(consumers) must also be considered. In such a way that after the transfer, goods and
services are offered to the people with lower costs and superior quality and the
private sector does not abuse the situation and, for example, does not create a
monopoly in the market and does not distort competition. To realize this basic
principle, other principles are governing privatization including the principle of
monitoring, which is examined in this article.
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Theoretical frame work

In addition to monitoring the privatization process, the government should not forget
to monitor the management of the non-governmental sector after the privatization
and should monitor economic activities and their consequences. Therefore in this
study, privatization monitoring is examined in two stages; The first stage is
monitoring during privatization, which must be done by an independent entity to
ensure its health. Ignoring this rule in the “Law on Implementation of General
Policies of Principle (44) of the constitution” had had negative consequences and
needs to be reconsidered. Second stage is post-privatization monitoring to ensure the
implementation of the provisions of the contract by the assignee, and the desired
supply of goods and services to the consumers.

Methodology

This study attempts to answer the main questions of this research based on a
descriptive-analytical method and tries to analyze various related statutes and
regulations with a comparative study.

Results & Discussion

One of the tools for governments to implement the principle of monitoring is the
regulation and drafting of standard assignment contracts, which is also foreseen in
Iran's privatization program, but it has shortages that need to be corrected. One of
the most important drawbacks is the criteria of assignee competence in the
privatization process and how they are achieved are ambiguous in most privatization
methods and are not accepted by the monitoring systems, which need to be
corrected. Another prerequisite for monitoring the implementation of privatization
contracts is the provision of necessary legal guarantees. Requiring the private sector
to submit activity reports at specified times after privatization, commitment to
expand the firm's activities, commitment to increase the company's capital after a
specified period are some of the guarantees that the government must obtain from
the private sector. The stipulation of these guarantees in the law regulates the
exercise of supervision. However, according to the Principle of Balance of Triple
Interests, these guarantees should not be made in such a way that the investment
incentives of the private sector are reduced and the sector finds itself faced with
heavy and unconventional tasks; For example, the commitment that the private
sector is required to retain all employees of the state-owned enterprise and to add
some staff to the complex each month is an unusual obligation that is included in
privatization contracts and should be reviewed.

Conclusions & Suggestions

In this paper, the basis and mechanism of its application are examined, and
suggestions are provided for efficient monitoring during privatization and
implementation of privatization contracts:

1. An independent entity must be assigned in the “Law on Implementation of
General Policies of Principle (44) of the constitution” to monitor the
privatization process.

2. The criteria for transferee competence in the privatization process must be
clearly defined.

3. For drafting privatization contracts, it is also suggested to add a legal expert to
the composition of the transfer board members.

4. The government must obtain appropriate legal guarantees to ensure the



Journal Encyclopedia of Economic Rights 41

implementation of privatization contracts.

Key Words: Privatization contracts, Principle of Balance of Triple Interests,
Principle of Monitoring, Regulation, Standard Contract.
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Extended Abstract

For a long time, due to the specialization of affairs and the division of labor in a
society, people have to communicate with each other to meet their needs. In view of
these widespread and inevitable social changes, the principle of contractual freedom,
which is based on assumptions such as the independence of individuals in relation to
each other and their equality in contracts, has faced serious challenges. It is the duty
of governments to implement this principle, while applying minimal intervention, to
provide the ground for the flourishing of creativity and talent of individuals, in order
to improve the welfare of individuals and, consequently, society. It is now clear that
the assumption of equality and independence of persons in referring and concluding
contracts with each other is closer to illusion than to reality (Kauffman and
Macdonald, 2004: 4 & Aghion, 1990: 381-385).

These changes have caused the principle of contractual freedom to lose its former
validity and sanctity in today's law and face serious allocations and restrictions. The
main purpose of imposing these restrictions is to restore balance to contractual
relations and to establish a just social order.

One of the examples of these restrictions is the establishment of "unfair conditions™.
In this establishment, if an obligation is deemed to be unfair in accordance with the
declared legal rules, its imposed effect on the other party (generally weaker) will be
removed. In fact, although under the principle of contractual freedom the obligor is
bound by such a contract, in practice and according to the legislature, the obligation
arising from "unfair terms" will be removed from the condition against it.

After the industrial revolution in industrialized countries and before of early years
of the present century in Iran and, major changes have taken place in the social
status and economic power of the parties to consumer contracts. The diversity of
contracts, the complexity of markets, the specialization of knowledge of production,
supply and use of goods seem to indicate the lack of complete information and
reasonable choice by the weak contracting party (Mainly the consumer). Afterward
the weak parties of contracts under traditional contract law have no longer been able
to balance their interests and obligations under the contract and allocate the
resources efficiently. (Hayek, 2003: 212) In other word, within the framework of
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traditional contract law and based on the principle of autonomy of contracts, most
transactions or contractual terms led to the loss of the weak party and inefficient
allocation of resources systematically. (Tajarloo, 2008: 206). These shortcomings in
the whole world and in a few cases in Iran, led governments to intervene in these
contracts in the form of new legislation about the unfair terms with the new
regulations and thus seek to eliminate them. These shortcomings are in fact the
disability of the traditional system of contract law to achieve the purposes of
political and legal systems, which are stems from the fundamental values and
intellectual traditions that govern these societies. Because of the various
shortcomings in this area, governments are involved in contracts containing unfair
terms based on a variety of principles, including economic efficiency (efficient
resource allocation) (Aghion, 1990:382). Therefore, this article tries to study the
legislator's intention to classify some obligations as "unfair terms" based on the
concept of economic efficiency of contracts.
However, principles such as the principle of the rule of wills and the correctness of
transactions are still fundamental principles in various legal systems of the world,
but today it does not have the scope of its former territory. What has been achieved
as a result of the specialization of science and services, widespread social change,
and economic and transactional inequalities is the guidance of legal systems toward
the delimitation of the territory and the various allocations of the above principles.
Unfair terms, which are unfamiliar with the principle of freedom of contract, are one
of the most important exceptions to this principle.
Identifying and guaranteeing the implementation of such obligations in law is the
product of government intervention and public rules in the private contractual
relations of individuals. Traditional (formalist) law, which deals only with the
external aspect of contracts, cannot eliminate the defect in the market that leads to
irrational or unjust choices. Therefore, the legislator's action in enacting laws should
be such as to distribute the resources of the parties to the contract in accordance with
their accepted obligations. This instrumentalist approach to contract law can
eliminate their unjust or irrational obligations. Therefore, it seems that one of the
justifying principles of government interventions in the private transaction relations
of individuals, in addition to social necessities and ensuring maximum justice, is to
reach effective agreements from the perspective of economic analysis of contracts.
Studying the limited cases of discussing unfair terms in domestic law, it is
understood that if a contract leads to the maximum allocation of its resources to each
of the parties at the lowest cost, such an effective agreement will not be subject to
legislative intervention. However, it seems that governments and public forces in
limiting the scope of unfair terms and, consequently, restricting the principles of
validity and freedom of contracts should limit their involvement to the necessary
(contract efficiency) to pave the way for the emergence of talent and capacity. Be
available in the open market.

Introduction

Given the rule of free will, traditional contract law cannot always lead to efficient
contracts. In unjust commitments, non-interference by the government
systematically promotes the position of one over the imposition of excessive
aggression on the other. The main question is whether it is necessary to limit this
principle based on the economic analysis of contracts? Can the government make a
mandatory regulation to adjust the obligations of the parties? Are there examples of
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economic adjustments of obligations in current Iranian law?
Theoretical frame work

On the one hand, this study points to the need for government intervention in the
contract and the restriction of the principle of free will in unfair terms, On the other
hand, legal examples explain the interference based on the economic efficiency of
the government in contracts. Finally, the assumption of the necessity of government
intervention has been expressed based on the economic analysis of the obligations in
the contracts.

Methodology

This study tries to explain the necessity of efficiency-based intervention by
examining the drawbacks of government interference in private contracts and by
examining the existing legal examples, to answer the main questions of this research
based on a descriptive-analytical method.

Results & Discussion

The variety of contracts, the complexity of markets, the specialization of knowledge
of production, supply and use of goods seem to indicate the lack of complete
information and reasonable choice by the weak contractors (usually the consumer).
Weak parties to transactions governed by traditional contract law are no longer able
to balance their interests and obligations in the contract and efficiently allocate
resources. Within the framework of traditional transaction law and based on the
principle of freedom of contract, most transactions or contractual conditions
systematically lead to the loss of the weak party and inefficient allocation of
resources. These shortcomings worldwide and in limited cases in Iran, led
governments to intervene in the agreements in the form of identifying unfair terms
with the new regulations, and in this way seek to eliminate those shortcomings.
Government interference in contracts with unfair terms is based on a number of
factors, including economic efficiency (efficient resource allocation).
Conclusions & Suggestions

Identifying and guaranteeing the implementation of unfair obligations in law is the
result of government intervention and public rules in the private contractual relations
of individuals. Traditional (formalist) law, which deals only with the external aspect
of contracts, cannot eliminate a defect in the market that leads to irrational or unfair
choices. Therefore, the legislator's action in enacting laws should be such as to
distribute the resources of the parties to the contract in accordance with their
accepted obligations. This instrumentalist approach to contract law can eliminate
their unjust or irrational obligations. Therefore, it seems that one of the justifying
principles of government interventions in the private transaction relations of
individuals, in addition to social necessities and ensuring maximum justice, is to
reach effective agreements from the perspective of economic analysis of contracts.
Studying the limited cases of discussing unfair terms in domestic law, it is
understood that if a contract leads to the maximum allocation of its resources to each
of the parties at the lowest cost, such an effective agreement will not be subject to
legislative intervention. However, it seems that governments and public forces in
limiting the scope of unfair terms and, consequently, restricting the principles of
validity and freedom of contracts should limit their involvement to the extent
necessary (contract efficiency) to pave the way for the emergence of talent and
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capacity. Be available in the open market.

Key words: Unfair Terms, Economic Efficiency, Economic Behavior, Unfair
conditions, Government interference.
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Extended Abstract
Introduction

Public Procurement involves a large amount of government economic activity, and
because they are financed from the public budget, the principle of transparency must
rule to them. Transparency is an important element in public procurement policy and
law. Particularly given the socially significant nature of the system needed for the
proper use of public money by all public institutions and commercial companies, the
basic principles governing such spending should be well defined, and the most
important of these principles is transparency. In all aspects of public procurement
the public sector can influence the market structure, affect the competitive process
between the market participants, and affect significantly the economic behavior of
the participants in procurement processes. As a rule, contracting authorities rely on
the competitive environment in public procurement to achieve the most efficient use
of their budgets. They are interested in buying goods and services at low prices and
of high quality, since their resources are usually more constrained than the needs to
be met. In a market economy, an effective competitive process can lead to lower
prices or higher quality, or more innovation in the goods or services offered. So
transparency promotes competition, guarantees equality and equal treatment
prevents corruption and achieves legal certainty. Therefore, one of the most
important reasons for legislation in this area is transparency. In general,
transparency in public procurement includes six rules: 1. Advertising contracts
throughout the country, 2. Establishing competition among tenderer’, 3. Excluding
tenderer from participating in the tender only for legal reasons, 4. Observance of
time periods in different stages of the tender to ensure the presence of all companies
in the tender, 5. Awarding the contract based on the results of the competition based
on the criteria mentioned in the law and contract notice, and 6. Informing the
decisions about the tender to the tenderer. However, despite the fact those more than
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two decades, enacting of the public procurement law in Iran, an analysis of this law
and its regulations in the light of the rules of the World Trade Organization and the
European Union show that public procurement in Iran has many weaknesses in
terms of transparency.

Theoretical framework

This study first of all analyzes the relationship between the transparency principle
and other principles of public procurement like equal treatment, competition and
integrity. Then, the relationship between the transparency principle and
confidentiality and protection of trade secrets is discussed. Finally, we focus on
elements of transparency in public procurement like a publication of laws and
regulations, documentation, a publication of contract notice and contract award
notice, access to all information and documents about the process of procurement
and access to verdicts of the judicial and quasi-judicial authorities.

Methodology

This study attempts to answer the main questions of this research based on the
descriptive-analytical method by criticizing and analyzing laws and regulations
regarding public procurement with a comparative study of European Union and
WTO law.

Results & Discussion

Analysis of laws and regulations regarding public procurement regulations in the
light of the rules of the WTO and the European Union show that public procurement
in Iran has many weaknesses in terms of transparency, including the lack of
obligation to announce cost in the contract notice, lack of clear criteria on the
proliferation of newspapers, lack of obligation to inform qualitative selection, the
non-publication of regarding regulations and verdicts of judicial and quasi-judicial
authorities and lack of contract award notices. So these elements of transparency
there aren’t in public procurement law and its regulation of Iran and these rules
should be amended. This situation provides grounds for increasing corruption in
public procurements and hurts to integrity of public procurements. In addition to,
rights of tenderer might be violated in this circumstance. Therefore, in addition to
documenting and protection of tenders’ information, it is necessary to inform the
public and access information. In fact, the purpose of transparency and
documentation is to make people aware of the events so that they can hold officials
and executive bodies accountable based on this awareness. Also, information about
tenders is important in terms of tenderers' rights in order to ensure the integrity of
the procurement process; otherwise they can use this information to claim the right.
So, to make transparent of public procurement process, it is necessary to document and
inform this process, publish all laws and regulation, publish contract notice and
contract notice and all information and documents about the process of procurement
and verdicts of the judicial and quasi-judicial authorities is accessible. It should also be
noted that transparency governs all stages of the public procurement process and that
information about that must be equally available at all times.

Conclusions & Suggestions

According to Findings of this research is necessary to codify and amend the relevant
laws and regulations: contracting authorities are required to announce the cost of the
transaction in the contract notice; Instead of publishing public procurement in
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newspapers, they should all be published in a single official system or journal;
Qualitative selection criteria should be announced in the contract notice; The
verdicts of the judicial and quasi-judicial authorities should be published in this
regard and the contract authorities should be required to publish the contract award
notices.

Keywords: Public Procurement; Transparency; Access to Information;
Documentation; Competition
JEL Classification Codes: H57, K23
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Extended Abstract
Abstract:

Minimal contemplation of damages under lIranian legal and contractual liability
systems is the reason leaves the constant temptation of a legal study (compared to
other legal systems and the common experiences especially formed in the field of
international trade). Consequently, review of the methods for evaluation of damages
and reconsideration of the notions brought in modern world (with a glance at the
economic requirements of the developing countries such as Iran) seems inevitable.
Having studied the methods of evaluating the damages caused by non-performance
of the obligations in English legal system (as well as exploring the latest studies in
this field) and also a number of most reputable international legal instruments such
as CISG, Undroit, PECL and DCFR, we tried to support an interpret under Iranian
law which goes beyond the current contemplations regarding the damages.
Analyzing the economic outcomes of Restitution, Expectation and Reliance methods
as well as more recent theories such as Incomplete Contracts and Efficient Breach
(besides the studies based on economic analysis of law during the years of 20"
century), with due regard to the necessities of the local market and during the short
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term at least, we can rely on a justifiable basis like Expectation.

Extended Abstract
Introduction:

Minimal contemplation of the institution of damages under Iranian legal and
contractual liability systems is the reason leaves the constant temptation of a legal
study (compared to other legal systems and the common experiences especially
formed in the field of international trade). Consequently, review of the methods for
evaluation of damages and reconsideration of the notions brought in modern world
(with a glance at the economic requirements of the progressive countries such as
Iran) seems inevitable.

Theoretical Framework:

This study attempts to reconsider, at the very first point, the concept of “actual
harm” under the Iranian legal system (as well as the contractual liability system)
which leaves a major impact on our economic ambiance. We, as the Iranian lawyers,
are acquainted with the phrase “there remain the possibility for the actual harms
only to be compensated” (or claimed to be compensated). In light of the modern
world progresses (as well as the theories rendered during the same) and the
complexities of the relations therein, we have to apparently reconsider the veracity
of the said phrase. The point, in our view, is laid in our contemplation of the
institution of damages as a remedy for breach which lead us to go beyond the
restitution of the aggrieved party’s former status. This is, indeed, the role of
economic notions in modern world which enables the similar construes.

Methodology:

During this article and having studied the methods of evaluating the damages caused
by non-performance of the obligations in English legal system (as well as exploring
the latest studies in this field) and also a number of most reputable international
legal instruments such as United Nations Convention on International Sale of
Goods, Undroit Principles of International Commercial Contracts, Principles of
European Contract Law and Draft Common Frame of Reference, we tried to support
a construe under Iranian law which goes beyond the current contemplations
regarding the damages.

Results & Discussion:

United Nations Convention on International Sale of Goods (“CISG”), having
considered the methods for valuation of damages in Articles 75 and 76, has also
invalidates both the subjective and objective tests in claiming the damages. In other
words, the modern world necessitates to even remove the subjective test in the
course of appraisal of damages (as referred in Article 76 of CISG). In addition, other
major international instruments have almost paved the same path and approved the
methods of “buying the goods in replacement” and ‘“current price of the goods”.
This point reveals when we come up with Article 7.4.13 of the Undroit Principles of
International Commercial Contracts (“Unidroit”) and compare the same with Article
230 of IRI Civil Code. Thus, the institution of damages is mainly designed to cover
the expectations of the parties before entering into a contract and we can,
consequently, come to conclusion that “Restitution Basis”, as a minimal construe of
the same, shall stand in exterior of the territory of damages.
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Analyzing the economic outcomes of “Restitution”, “Expectation” and “Reliance”

methods as well as more recent theories such as “Incomplete Contracts” and

“Efficient Breach” (besides the studies based on economic analysis of law during the

years of 20th century), with due regard to the necessities of the local market and

during the short term at least, we can rely on a justifiable basis like “Expectation”.
Conclusions & Suggestions:

Taking the foregoing into account, we have to remark on a few points as follows:

1) The legislator’s approach to the institution of damages shall be varied at the very
first stage so as the efficiency of the contractual liability system be improved (in
terms of legal view point and more particularly in terms of economic point of view).
Providing a set of certain and practical methods for valuation of damages, empowers
the parties to measure the risks (and the scope thereof) and cover the same through
the means such as insurance. Accordingly, the proposed techniques by the
international instruments are so close to our dominant notions under Iranian (and
Fighi) framework. Having done the same, the given approach in our system will
become more consistent with the prevailing methods in Common Law (realization
of “Expectation Basis” as the pioneer ways suggested by the classic division of
Fuller and Perdue).

2) Concentration on the criminal feature of the liquidated damages assists us to
guide the appetite of the legal system to Expectation and Reliance Basis as the real
outcomes of the concept of damages while the Restitution Basis may be analyzed
within the area of termination and the consequences thereof.

3) Insofar as we know, the law on adjustment of the contractual terms has a major
impact on modern theories raised in this respect. However, even if the re-negotiation
of the said terms enables the parties to achieve a sort of post efficiency, this kind of
adjustment would certainly damage the former distribution of the contractual risks
as considered by the parties in prior. So, in order to design an efficient scheme for
the parties, we have to consider (inasmuch as viable) the nature of the given risks
and the manner to cover the same. By the way, comparing the effects of such studies
with the key notions of the Iranian legal system, the economic impacts of the
relevant methods on a progressive economy such as Iran shall not be ignored. That
is the reason we propose not to copy the ultra-modern theories such as “Incomplete
Contracts” and “Efficient Breach” and focus on the “Expectation Basis”.

Keywords: Breach of Contract, Damages, Expectation Basis, Method of Evaluation,
Remedy
JEL Classification: K290
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