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ABSTRACT

This paper, from the point of Economic Analysis of Law and by the
descriptive-analytical method, has studied the effect of the prevalence of
pandemic diseases such as Covid-19 on the performance of contractual
obligations. Since many different contracts may be affected by pandemic
outbreak, the effect of pandemic outbreak cannot be assessed under one
subject and with a specific sanction. Therefore, the legal status of contracts
affected by this disease has been examined under the "impossibility to
performance the obligation”, "hardship™ and "frustration". Considering to
the possibility of a new purpose for contract law in the contemporary world,
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entitled "economic efficiency", some principles related to economic analysis
of law, such as "efficient allocation of risk" and "efficiency criteria",
especially the Pareto efficiency and Caldor-Hicks efficiency, have been
considered in order to select a proper and efficient sanction. Also, some
applicable sanctions including "legal deferral”, "fair deadline”, "Suspension
of contract”, "modify the contract”, "Revoke" and "dissolved"”, has been
reviewed separately; so that while observing the legal principles, the most
economically efficient sanctions has been considered for each specific
situation. The possibility of sharing damages, under the title of "efficient
allocation of risk" between the parties, is also one of the issues under
consideration in some special sanctions.

Keywords: Efficient sanction, covid-19, modify the contract, frustration,
hardship.

INTRODUCTION

The contract and the contractual obligations are one of the most important
topics in law and economics. With a brief look at the persons relationships
(natural or legal) in society and even at the international level, it can be seen
that they enter into different contracts with each other to meet their various
needs, whether personal, professional. Perhaps it can be said: if "contract”
does not exist, a large part of the law under the title of "contract law" will
lose its meaning. Also, the economy cannot have any meaning without
contract. Since performance of the contract is the ultimate goal of the
parties, the performance of contractual obligations lawyers and economists
has focused on them. So, if for some reasons the performance of obligations
is not possible or is disturbed, effective legal and economic solutions should
be considered. One of the reasons for the impossibility or disruption in
performance of the contract is an "External impediment"”. The impediment
may be the spread of a pandemic disease throughout the world such as
Covid-19 as a pandemic disease in 2019. Although there are many books or
articles about the effects of force majeure on contractual obligations and
shows non-performance by a party is excused if that party proves the force
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majeure, but this article is about Covid-19 as an impediment beyond control
of the parties with focus on economic views. An interesting problem is the
distinction between hardship and force majeure that any of them can impose
the different remedies on the parties. Generally, non-performance of
contract may be because of the events in the nature like flood or legal
events, for example the order of lawmaker. The pandemic may be seen as an
event in nature. For example, where the promisor is sick and cannot perform
his obligations. However, there are some disagreements in this issue. In
some case, the government orders induce the restrictions and they can act as
the force majeure. In some countries, after the spread of Covid-19 the
government restrict or forbid the transportation. Eventually, many promisor
could not perform his obligations under the contracts. In economic law, the
contract deals with a risk in this situation.

Sometimes, the performance of contract is possible but with hardship. It
means the contract is performed with more costs that before Covid-19 or the
contract is performed with same costs but with hardship. For example where
many workers in a EPC contract are sick. In third situation the pandemic
can induce the hardship and increasing the costs.

The pandemic may consider as a frustration. It means even the contract is
performed, one of the parties cannot achieve to purpose of concluding the
contract. For instance where a carrier rents the cars for transportation of
tourists but there is any tourist because of pandemic.

PURPOSE

Studying the effects of Covid-19 as a pandemic disease on performance of
contract by focus on economic views is the purpose of the article. It pays
special attention to continuous agreements which pandemic disease can
disrupt these contracts. The lawmakers should participate the efficient
remedies in face of such impediments. So, the article researches possible
remedies by relying on economics approaches. The article by comparative
method trying to show the differences of common law and civil law legal
systems. Also, the approach of Iranian law as an Islamic legal system is
analyzed. It explains which remedies are more efficiency in these legal
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systems. In this way, theory of Pareto's efficiency and Kaldor- Hicks
efficiency are introduced and the efficiency is determines according to these
theories.

METHODOLOGY

The article has been performed based on the descriptive and analytical
research method with a comparative approach.

FINDINGS

In this research, using the theories proposed in the economic analysis of
law, the theory of "Effective Revoke™ was broached for the first, which is
practically a naturalization version of the "Efficient Contract Breach
Theory" and is more compatible with Iran's legal foundations. According to
this theory, it is possible to terminate the contract affected by pandemic
diseases by meeting the conditions, while retrieve part of the other party's
damages. One of the important differences between this theory and the
theory of efficient breach of contract is that according to the "efficient
breach of contract” theory, it is possible to breach the contract due to
obtaining more profit or eliminating a small loss. Whereas, according to the
"effective Revoke theory”, termination can be applied only in order to
prevent insupportable damage and in an exceptional manner. In this
research, a definition of the legal institutions of "Suspension of contract”
and "Modification of contract " and determination of contract modification
rules were also presented.

CONCLUSION

In Iranian law, there is no general provision regarding the rules governing
contracts affected by an unavoidable and unpredictable Impediment such as
the spread of a pandemic disease; Perhaps it is possible to refer to articles
227 and 229 civil code. These articles state the promisor will be excluded
from liability if the force majeure occurs. Nevertheless, the articles don’t
point out the life of agreement. If there is no agreement regarding the
allocation of costs and damages caused, it should pay attention to the
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obligation. If the obligation must perform on the certain time, the contract
may be terminated automatically, but if the contract may perform during the
time, suspension of contract will be the remedy. It is notable, in latter
situation, if the suspension of contract is not effective, the revocation will be
available.

Regarding the "hardship”, while distinguishing between physical hardship
and hardship due to the high cost of the performance of the obligation,
"giving more time to promisor” and "Maodification of contract” are available
respectively, and if the conditions are met, these solutions are not
considered efficient, "Effective Revoke" will be a possible remedy.
Effective revocation means the revocation in addition to compensation.
Also, in case the frustration, depending on the extent of the impact of the
pandemic on the performance of the contractual obligation, the sanction of
"modification of contract” or "effective revocation" are applied as a
Efficient sanction. In this regard, in this regard, compensation for damages
along with revocation of the contract is based on the Kaldor-Hicks criterion.
It means any party intends to get rid of the huge loss caused by the spread of
a pandemic disease upon performance of his obligations, must compensate
all or part of the other party's loss, depending on the case; Because the
preference of one of the parties to the contract over the other due to the
existence of an unwanted incident and the receiving all damages from one of
them cannot be acceptable by justice and fairness. Also, economic principles
don’t affirm this result. However some jurisprudential rules such as La Zarr
rule supports the “effective revocation” remedy.

Finally, the article states some suggestions to Iranian lawmaker:

First, the legislator should provide a comprehensive definition of the force
Majeure or at least the conditions that result in a force majeure situation and
the remedies. The definition should be extended and include various
unexpected events in including the health problems, such as pandemic
diseases, for example Covid-19.

Secondly, since the draft of a new commercial code is reviewing in Iran, it is
necessary to pay attention to the force majeure in this new code. article 39
of the new code has provided the negotiation and modification of contract
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where incidents cause the imbalance in contracts and continues “if the
judgment to Modification is uncommon or impossible, it will invalidate the
contract from the date of the judgment”.

Although the mentioned article is initiative, but “invalidate the contract”
phrase is ambiguousin Iranian legal texts. It may induce some loss to
promisee. Effective Revocation may be better solution. In this solution the
damages will calculate by the court. This remedy is more desirable to
promisee according to Kaldor-Hicks efficiency criterion because revocation
along with the compensation is better for him than only revocation of
contract without any compensation.

Thirdly, regarding the situation of "frustration”, it seems necessary to set a
new provision. It is suggested if the purpose of contract is specified in
contract or the contract is concluded on this purpose, and this purpose can’t
be achieved by the force majeure, the legislator provides the modification of
contract or effective revocation.
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ABSTRACT

Contrary to popular belief, "central bank independence” is a legal issue that
has economic implications. Because the determination of the powers, duties
and responsibilities of the central bank is done by law and the government
can not impose anything other than what is provided in the law to the central
bank. Therefore, most studies on the independence of the central bank, from
an economic point of view, deal with issues such as measuring the degree of
independence, the effects of this independence on macroeconomic variables,
etc. and examine the issue from a legal perspective and pathology of
existing laws or the legal vacuum has not been addressed. Therefore, if the
independence of the central bank is considered desirable, the best possible
tool to achieve this is to provide for it in the law, which is examined in this
study.

This study is applied in terms of purpose and descriptive-analytical in terms
of method and nature.

He results of this study show that despite a law that gives the government
broad powers over how the central bank is run and interferes in its
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decisions, in the current situation, talking about the independence of the
bank can only be a political slogan. Hence, however, the mere existence of a
law that emphasizes the independence of the central bank is not sufficient
for its independence; but it can be seen that the existence of such a law is a
precondition for the practical independence of the central bank.

As a result, the independence of the central bank is related to various issues
and has several criteria; Meanwhile, the interventionist role of the
government (whether directly or by submitting a bill to parliament or
enacting executive approvals) has the greatest impact on undermining the
independence of the central bank.

INTRODUCTION

Today, in every country, one of the most important pillars of decision-
making in the economic field is the Central Bank. Scientific achievements
resulting from economic theories and experiences have made central bank
independence an acceptable necessity for economists and politicians. In
other words, the consensus has been formed that central banks, immune
from political pressure, perform better in achieving their goals. Of course,
the independence of the Central Bank is a multidimensional phenomenon
and it is necessary to consider all dimensions in the design of an
independent central bank. At least more than 24 advanced countries and 68
developing countries have experienced the relative independence of the
Central Bank more or less.

The issue of central bank independence dates back to the 1990s, where
industrialized countries experienced high inflation rates, and the question of
why the central bank, which is responsible for controlling and managing this
issue, allowed such a phenomenon to occur. Economic experts believe that
the causes of this incident are due to pressures from the authorities to the
Central Bank to create economic growth even for the short term, and believe
that these short and cross-sectional gains, which are always pursued by
politicians, are the source of long-term inflation, which has undesirable
effects. This is one of the most important issues that have marginalized the
independence of the central bank. On the other hand, the budget deficit for
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developing countries, which has always presented itself as a chronic disease,
also overshadows the independence of the Central Bank, because one of the
ways to solve the budget deficit in these countries is to directly provide the
necessary resources through central bank resources.

But what does the central bank's independence mean and how is it
measured? An independent central bank is such a bank that it can make
decisions and make decisions for its higher purposes, such as adjusting the
balance sheet structure, regularly controlling the money supply and
managing the price index, without being influenced by government policies,
and using the expressions it has at its disposal according to each of these
objectives.

Regarding the central bank's independence, it should be said that "central
bank independence is a qualitative phenomenon and alternative variables
should be used to measure and reduce it. For this purpose, different
indicators have been defined to measure the degree and degree of
independence of the central bank. Willow and Parkin Indices (1988),
Masiknardo and Tablini (1991), Corkerman Webb & Niapti Index (1992),
Eijfinger & Padding (1993), Greeley Index, Matthew Index (2006) and
Latter (2009) are reliable indicators for measuring central bank
independence.

This paper, in the form of three speeches, examines the issue of legal and
economic analysis of central bank independence.

PURPOSE

In this paper, the main question is basically why should the central bank
have independence and what are the fundamentals and criteria for the
independence of the central bank? In addition, what are the factors and
criteria for the central bank's independence from the government? And
which legal criteria are effective in determining or increasing the central
bank's independence from the government and banks? What are the
mechanisms of independence of the Central Bank from the banks? It is also
being investigated.
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METHOLOGY

This study is applied in terms of purpose and descriptive-analytical in terms
of methodology and nature. The necessary data and statistics were collected
by library method.

FINDING

Although merely a law that emphasizes the independence of the Central
Bank is not enough for its independence, it can be understated that the
existence of such a law is a prerequisite for the central bank’s practical
independence. The criteria for the independence of the Central Bank are all
in common, and that only the "law" can at least theoretically determine the
limits of the central bank’s independence and impose it on the statesmen. In
practice, the government's involvement in the dismissal and installation of
the central bank's top officials, as well as the presence (along with the right
to vote) of members of the executive branch in the Monetary and Credit
Council, make it difficult (theoretically) for the central bank to be
independent. In other words, despite a law that gives the government broad
powers over how to run the central bank and interfere with the bank's
decisions, talking about the independence of the bank can only be a political
slogan.

In general, the indicators used so far to measure the independence of the
Central Bank include four areas of functional, institutional, financial and
human resources, as well as in the work that has been done to measure the
independence of the Central Bank of Iran, all agree on the low degree of this
independence.

Also, the transfer of banks' supervision to the Central Bank is one of the
factors reducing the level of independence of the Central Bank, because this
makes the bank not independent in monetary and banking policymaking and
considers the economic status of the banks under its supervision.

CONCLUSION

If the inependence of the Central Bank is considered as desirable, the best
possible tool for achieving this is its prediction in the law, which is
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considered in this study. As a result, the independence of the Central Bank
is related to a variety of issues and has several criteria, in the meantime, the
interventionist role of the government (whether directly or by submitting the
bill to parliament or enacting executive approvals) has the greatest impact
on undermining the independence of the Central Bank.
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ABSTRACT

Letter of credit, as an international payment instrument that is now widely
used by traders in the international trade, has always been used as a reliable
means of safeguarding the interests and rights of contract parties. Despite
the widespread use of this payment instrument, businessmen and activists in
the international trade pay less attention to its nature and source of the
obligations in this international payment instrument. This Study examines
the legal nature of Letters of Credit and views on this subject in light of the
regulations in a descriptive-analytical manner. Legal scholars have offered
different views on the legal analysis of the nature of the letter of credit and
the source of its obligations. Although, some authors, considering the
differences between the nature of letter of credit and contracts and
negotiable instruments, believe that letter of credit should be analyzed as an
international payment instrument with an independent and unique nature,
however, Most of these views are based on contract law and have analyzed
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the nature of the letter of credit in the contract nature, that this view is more
consistent with the accepted principles of the Iranian legal system.

Keywords: Negotiable Instruments, Letter of Credit, Unilateral Obligation,
Third Party Beneficiary, Contract.

INTRODUCTION

In the most of researches in the field of letters of credit, its financial and
economic aspects have been paid attention to by the authors, and in the legal
analyzes, the obligations arising from letters of credit have been examined,
and the legal nature of letters of credit from the point of view that what is
the nature of this payment instrument as a source of obligation and under
what process it creates rights and duties for the persons involved in it, has
been given less attention.

Due to the silence of the Uniform Customs and Practice for Documentary
Credits (UCP 600) regarding the nature of letters of credit, various opinions
have been presented in the analysis of this issue. In most of these opinions,
an attempt has been made to explain this new institution in the light of
previous institutions and the similarities it has with known legal institutions.
Although this method is helpful in solving many legal issues, but in cases
such as analyzing the legal nature of a letter of credit, it may cause that the
entire nature of the letter of credit under study is not properly analyzed and
the principles and rules governing the institution under study are not
properly analyzed and do not exactly match with similar cases; For this
purpose, in analyzing the legal nature of the letter of credit, it is necessary to
consider the principles governing this payment instrument, especially the
"The Principle of Autonomy of Letters of Credit".

In the the common law, in examining the legal nature of the letter of credit,
the issue of "Consideration” and the analyzes surrounding it have also been
taken into consideration, but in the written legal system (including Iran), the
issue of "Consideration” has not found a place in the analysis of the nature
of the letter of credit.
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PURPOSE

This research seeks to answer the question of what is the nature of
documentary credit according to the conditions and requirements and
principles governing this international payment instrument and in this
regard, the proposed theories regarding the legal nature of documentary
credit and the objections to each of the theories are discussed, and in the
following, selected point of view and the reasons for its are analyzed and
examined.

METHODOLOGY

This research examines the legal nature of documentary credits and the
opinions surrounding this subject in an analytical-descriptive manner and by
using numerous judicial opinions and analyzing the basis of these opinions
according to the existing regulations in this field.

FINDINGS

According to the differences between the nature of the letter of credit and
the contracts and commercial instruments, this approach has been proposed
that the letter of credit as an international payment instrument has an
independent and unique nature, which in the above notions cannot be
analyzed. The followers of this point of view have stated that the letter of
credit in the Uniform Customs and Practice for Documentary Credits (UCP
600) and other related regulations such as the Uniform Commercial Code of
the United States is stated as a "payment arrangement” and the choice of the
word contract or document for it has been avoided and the reason for this is
that the documentary credit is a unique tool and a type of special
commercial tool that can hardly be analyzed between two categories of
recognized legal natures (such as contracts or commercial documents); A
letter of credit is neither a pure contract nor a complete commercial
instrument, but it has a part of the characteristics of each of these two cases
in common, and these common characteristics are so mixed with the specific
characteristics of the letter of credit that a special nature has emerged and
formed the letter of credit. According to this view, the letter of credit is a
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special establishment and commercial instrument that is different from other
known natures, and in fact, the letter of credit is simply a letter of credit, not
an agency, contract or commercial instrument. This approach can be seen
explicitly or implicitly in the works of some authors who, in defining the
letter of credit and identifying its legal nature, simply consider the letter of
credit as an international payment instrument or use words like it. Such an
approach can also be seen in the decisions of the courts; For example, in
Lawrason v. Mason (1806) stated that there is a difference between the letter
of credit and the concept of contract, and the letter of credit is merely a
commercial instrument and this special commercial tool is different from
other commercial tools and has been born and grown in the context of
international trade. But it should be noted that the analysis of the nature of
the letter of credit as a special and unique nature is justified and acceptable
if it cannot be analyzed in any known legal format, but as will be examined
in the next paragraph, in Iranian legal system can analyze the nature of letter
of credit in the form of contractual nature, and for this reason, this theory
(The unique nature of a letter of credit as an international payment
instrument) has no place in the analysis of the legal nature of letter of credit.
In the opinions made to explain the nature of the letter of credit and to
identify the basis of the bank's obligation to the beneficiary, the prevailing
opinion is to match the nature of the letter of credit with contracts, and the
lawyers who support this theory have considered the letter of credit as a type
of contract. In the regulations of some countries, the letter of credit is clearly
considered a contract. For example, in Article 428 of the Commercial
Transactions Law of the United Arab Emirates, it is stated: “A documentary
credit is a contract pursuant to which a bank opens a credit at the request of
its customer (the person ordering the opening of the credit) within the limits
of a specified amount and for a definite term in favor of another person
(beneficiary) against a security of documents representing goods freighted
or intended for freight.”

According to the theory of consideration, which is proposed in the common
law legal system and is rooted in the judicial procedure, the contract does
not become enforceable without the consideration. In the analysis of the
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nature of the letter of credit as a contract, one of the subjects that has been
widely discussed is the existence or non-existence of consideration in it. It
should be noted that the issue of the existence or non-existence of
consideration in the analysis of the contractual nature of the letter of credit
has been found in the laws of countries that consider consideration
necessary for the contract to be enforceable, while this issue is basically not
raised in the Iranian legal system. According to the opinion of the opponents
of the contractual nature of the letter of credit, there is no consideration that
can be compared to the bank's obligation, and the applicant's obligation to
the bank to pay the amount of the letter of credit, as well as the obligation of
the beneficiary to provide the documents to the bank, is not considered as an
exchange of the letter of credit.

The supporters of the theory of the contractual nature of the letter of credit
have presented different opinions and tried to justify that this payment
instrument is a type of contract and to avoid the objection of the opponents
of the contractual nature of the letter of credit that there is no consideration
in this payment instrument, that these cases include: 1- The absence of the
necessity of consideration in contracts in most legal systems, 2- Presentation
of consideration in the letter of credit by the applicant and 3- Presentation of
consideration by the beneficiary.

In addition, in some regulations in the legal systems, we can see the rulings
that confirm the contractual theory of the nature of the letter of credit. For
example, Article 105-5 of the Uniform Commercial Code of the United
States clearly states that there is no need for consideration to issue, modify,
transfer, reference and confirm a letter of credit. This provision is based on
two basic points: firstly, the documentary credit is a contract; Because the
necessity of consideration is only discussed in contracts, and if the letter of
credit had a non-contractual nature from the point of view of the authors of
these regulations, it was not necessary to specify that consideration is not
necessary in the letter of credit, and the necessity or lack of the existence of
consideration is only relevant in a contractual nature and secondly, the
documentary credit, despite its contractual nature, based on its nature and
function, is exempted from the general ruling of the necessity of exchange
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in contracts, and its validity is not dependent on the existence of
consideration.

Therefore, a letter of credit arises from the offer of the issuing bank and the
acceptance of the beneficiary. According to this point of view, the bank's
obligation to pay the amount of the letter of credit in exchange for receiving
the documents in accordance with the letter of credit from the beneficiary is
an obligation that has been fulfilled as a result of the bank’s request and the
beneficiary's acceptance, and after this agreement, the bank is obliged to
receive the documents According to the beneficiary, pay the said credit
amount to him.

CONCLUSION

In the analysis of the legal nature of letter of credit, several opinions have
been presented, and in most of these opinions, an attempt has been made to
explain this new institution in the light of previous institutions and the
similarities it has with known legal institutions. Analyzing the nature of
documentary credit in the form of the theory of commercial instruments,
unique nature and contract is the most important theories that have been
proposed by legal writers to explain the nature of documentary credit in
international trade law and in many decisions (the court or the arbitration
board) these theories have been cited.

Considering the conditions and requirements of documentary credit and the
principles governing this international payment instrument, it can be
concluded that documentary credit in Iran's legal system is most similar to
contracts; Because, on the one hand, the time and manner of acceptance in a
letter of credit, considering the effect of silence in the presence of evidence,
as well as the established custom in international trade of silence upon
acceptance in this particular instrument, And in addition to that, the
obligation of the issuing bank to fulfill its obligations until the expiration of
the period is justified, and on the contrary the legal system of the Common
Law states that one of the conditions for the validity of the consideration is
"being on the part of the debtor”, In Iran's legal system, it is not necessary
that the exchange must be removed from the property of the person whose
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property has entered, and if a third party presents the consideration for a
contract, the validity of the contract will not be affected; Therefore, it can be
assumed that although the letter of credit is a contract between the issuing
bank and the beneficiary, the consideration is paid by the applicant of the
letter of credit to the issuing bank. In addition, even if the payment of
consideration by the beneficiary is considered necessary to analyze the legal
nature of the letter of credit as a contract, the delivery of the corresponding
documents by the beneficiary to the bank can be considered as a valid
consideration.

In addition to the analysis of the nature of the letter of credit contract based
on the above argument, in some regulations in the legal systems, we can see
the rulings that confirm the contractual theory of the nature of the letter of
credit. For example, Article 105-5 of the Uniform Commercial Code of the
United States.

Analyzing the legal nature of a letter of credit in a form other than a
contract, not only does not reduce the differences of opinions of authors and
authorities in applying the single provisions to this legal entity, but also
causes a decrease in the confidence of traders in this useful commercial
instrument. Based on what was examined in this article, accepting the
contractual nature of a letter of credit not only does not conflict with the
principles that govern it (especially the principle of the independence of a
letter of credit), but also by assigning a known nature (a contract) to a letter
of credit causes that the authority for handling claims arising from a letter of
credit (the court or the arbitration board) to apply the rules governing this
known nature (contract) to letter of credit and prevent unpredictable
obligations from being imposed on the parties, and this will eventually lead
to more confidence of businessmen to this international payment instrument.
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1- A documentary credit is a contract pursuant to which a bank opens a credit at the request
of its customer (the person ordering the opening of the credit) whithin the limits of a
specified amount and for a definite term in favor of another person (beneficiary) against a
security of documents representing goods freighted or intended for freight.
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ABSTRACT

With regard to the subject’s show up in the Civil Code, Commercial Code
and the Act on Manner of Enforcing Pecuniary Convictions, there are
different views and ambiguities about the legal status of kinds of bankrupt’s
fictitious and with conspiracy transactions. Insight in contents of the related
articles of above Acts shows that from the Legislature’s view transactions
are not fictitious unless otherwise is proved. Fictitious transactions whether
concluded by bankrupt or not are null and void. Non-fictitious transactions
are divided into two categories of with conspiracy and without conspiracy.
In this connection too, transactions are not with conspiracy unless otherwise
is proved. Transactions with conspiracy would as well be null and void or
derived from the Act on Manner of Enforcing Pecuniary Convictions in
cases under its scope, revocable by the court whether concluded by the
bankrupt himself or not; as well whether the bankrupt has concluded these
kinds of transactions before or after interruption of payments. But
transactions without conspiracy are principally valid though according to
Act on Manner of Enforcing Pecuniary Convictions they may result in
punishment of the person transacted for evading debt or harming creditors.
These kinds of transactions may exceptionally due to other causes become
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revocable or null and void. The legislature has ultimately chosen the method
selected in the Commercial Code with a little difference to apply in all cases
in the Act on Manner of Enforcing Pecuniary Convictions. In general, the
Legislator, contrary to the expectations, has not adhered complete
coordination between the causes of bankrupt’s transactions nullity and the
causes of culpable bankruptcy.

Keywords: Transaction for evading debt, Bankrupt businessman,
Transactions revocable by the court, Commercial Code, the Act on Manner
of Enforcing Pecuniary Convictions

INTRODUCTION

With regard to the subject’s show up in Civil Code, Commercial Code and
the Act on Manner of Enforcing Pecuniary Convictions 2014 (AMEPC),
there are different views and uncertainties regarding the legal status of
different kinds of fictitious and with conspiracy transactions. Albeit, as
some (Fathi 2006: 31) and in their pursuance others (lzadifard and Kaviar
2010: 42) have also expressed, fictitious and with conspiracy transactions do
not apply to the exceptions of debt (unavailables) because there is no reason
for the debtor to transfer his unavailable property in order to evade debt or
harm creditors. A precise look at the relevant regulations shows that
contrary to what usually appears and in spite of the opinion of some
(Sotoudeh 1971: 176 and Tafreshi 1997: 56) and in spite of what is common
in the laws of some countries, including Italy (Vaquer 2003: 201), the
legislature does not fundamentally has suspicion to the bankrupt, to the
point that do not consider his transactions fictitious and with conspiracy
even after the date of cessation (refraining from payment). On the other
hand, as is common in the Common Law (Tabb 2014: 607), the law does
not primarily assume the bankrupt’s transaction party as well to be a
colluding trader.

Also, as is also common in the laws of some European countries (Vaquer
2007: 439), the legislature before the date of cessation does not consider
bankrupts transactions to be fictitious and with conspiracy or with the
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intention of harming creditors. In spite of what some (Saqgri 1997: 287 and
Mohammadi 226: 2007) have proposed, the legislator, even after the
stoppage date, for discovering the invalidity is only allergic to some of the
stopped trader's transactions and, in spite of the opinion of some (Eskini
1996: 74), declares them not voidable but null and void. As is also common
in the laws of some European countries (Vaquer 2007: 438), the law does
not invalidate all stopped trader’s transactions. This could be because
bankruptcy is a precautionary measure. As some (Tafreshi 1997: 54) have
also implied, bankruptcy is to prevent pandemics and stop spreading
cessation to other parts of the city, province or country's commercial
network. In fact, the bankrupt is not guilty in principle unless his bankruptcy
proven to be culpable or fraudulent. Interestingly, even when it is proved to
be culpable or fraudulent, bankrupts transactions before or after cessation
are not principally considered fictitious or with conspiracy.

Fictitious or with conspiracy transactions may have been located before or
after the trader's stop. Therefore, the fact that the legislature has allowed
creditors to request a change in the date of the bankrupt’s cessation from the
court before recognition and certification of the debts will have no impact
on the status of those transactions. Albeit, as others (Tafreshi 1997: 67) as
well have put it, it is always assumed that the creditors' request will be to
step back the cessation date so that they can put more transactions between
the stoppage and the bankruptcy and nullify more transactions if they meet
the relevant requirements. But, apparently, the right to an exceptional
revoking intended only for the period before the cessation limits this
willingness of the creditors, and they may depending on the status of the
transactions prefer by extending the cessation date to obtain the said
exceptional revoking right for a larger number of transactions. In addition,
as some (Sagri 1997: 302) also have implied, two yearly period intended to
exercise this right actually makes creditors unwilling to move away the date
of cessation from the date of bankruptcy more than two years.

PURPOSE
The purpose of this article is to thoroughly analyze fictitious or with
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conspiracy transactions of the bankrupt. These transactions have not been
analyzed in detail and comprehensively before. Also, on the subject of the
article, the provisions of the Commercial Code on Bankruptcy has been
compared with the relevant provisions of the Civil Code and the Act on
Manner of Enforcing Pecuniary Convictions of 2014.

METHODOLOGY
The method used in this article is theoretical analysis with using the library
resources.

FINDINGS

In addition to several findings that have been mentioned in different parts of
the article and in conclusion, this research shows that in general, the
legislator, although has adhered the coordination between the causes of
bankrupt’s transactions nullity and the causes of his fraudulent bankruptcy,
but contrary to expectations, has not fully adhered coordination between the
causes of bankrupt’s transactions nullity and the causes of his culpable
bankruptcy. In fact, it was necessary to declare null and void, in
coordination with the causes of culpable bankruptcy, the transactions
resulting from the increase in bankrupt’s expenditures from his earnings,
transactions including a sale at a cheaper price or a purchase to a more
expensive quote, and transactions resulting in investments for illustrious
profits. It is necessary to consider these issues in the upcoming amendments
to the Commercial Code. Resolving this disharmony can certainly lead to an
improvement in the level of bankruptcy regulations.

CONCLUSION

Fictitious or with conspiracy transactions had never been independently
analyzed before. The above legal analysis showed that fictitious or with
conspiracy transactions cannot happen about the exceptions of debt
(unavailables). Also, the legislature does not principally consider bankrupt’s
transactions before or after the cessation as fictitious or with conspiracy,
even if the bankruptcy is culpable or fraudulent. In fact, the legislator is not
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suspicious to bankrupt. Therefore, the status of fictitious or with conspiracy
transactions will not be affected by the displacement of the cesseation date
either. Fictitious or with conspiracy transactions that have not resulted in the
loss of creditors are not given any importance in practice.

By invaliding the fictitious or with conspiracy transactions the bankrupt’s
rival party, if deserves the return of a certain or general in a certain property
from the bankrupt, is not forced to stand in line with the creditors to receive
it, but if is entitled to receive an uncertain property, whether it is of goods,
the benefit or the right, he is forced to stand in line with the creditors.
Fictitious transactions are always void. In this regard, although every
fictitious transaction is also a with conspiracy transaction, any transaction
with conspiracy is not necessarily fictitious. The legal status of actual (non-
fictitious) transactions varies depending on whether they are with
conspiracy or not. The knowledge that the purchased or sold property is
cheaper or more expensive, as well as the knowledge of the uneven situation
of the trader (seller or buyer) is the criterion for detecting conspiracy.
Non-collusive transactions are essentially correct, but Article 21 of the
AMEPC makes punishable a debtor who made such a transaction on the
intention to evade debt and acted to the detriment of creditors. Non-
fictitious with conspiracy transactions are null and void, even if for some
reason the right to terminate (revoke) lies in them. Civil Code, in addition
to fictitious transactions with the direction of evading debt (for illegitimate
directions), has also considered non-fictitious transactions with that
direction to be null and void, and in this regard has not distanced itself from
the Commercial Code. The Act on Manner of Enforcing Pecuniary
Convictions although impliedly but has taken into account the division of
Commercial Code on such transactions, and the legal status intended by that
for various fictitious and with conspiracy transactions is not much different
from the legal status envisaged in the Commercial Code.

That Act, with complete incompetence, implicitly deems the transactions
with the debtor’s collusion (conspiracy) as “revocable by the court.”
Consequently, in fact, about the non-bankrupt debtors as well, almost the
Commercial Code divisions will principally apply with the same legal
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status. According to the Commercial Code, Non-fictitious without
conspiracy transactions (to convert assets into unavailables) if have been
concluded with the intention to evade debt and harm creditors after
cessation, will be void because of limiting the assets of stopped. But such
transactions, if concluded before cessation, are deemed correct according to
the Article 25 of the AMEPC, but their result will not be considered as
exceptions to the debt (unavailables).

The endowment of assets by the bankrupt as a non-fictitious and without
conspiracy transaction, between the stoppage and the bankruptcy would be
void, but before stoppage according to the Article 65 of the Civil Code is
ineffective and derived from the Commercial Code is annullable correct by
the creditors (the liquidator). Before stoppage non-fictitious without
conspiracy transactions exceptionally can be revoked by the liquidator.
Although this right resembles a deceived’s revoking right, they have several
differences according to the text. The liquidator must completely deliver the
consideration of the transaction, whether it is of goods or debts, to the other
party in order to revoke the transaction. This right of revoking cannot be
extended to the after cessation period.

Non-fictitious without conspiracy transactions of stopped person are in
principle correct unless in exceptional cases mentioned in the Commercial
Code, but in accordance with the Article 557 of the Commercial Code such
transactions will be without exception void if they are made by others about
the stopped person’s assets. These exceptions were principally expected to
be a reflection of transactions that turn bankruptcy into culpable, but such a
reflection has not been fully carried out. In the mentioned exceptions, the
gratis transfer, in addition to the goods, also includes benefits and rights, but
does not apply to the one sided legal actions (Ighaas). Albeit, transfer does
not include the profit apprendre and negating transactions. The dowry of
permanent marriage can also be considered as a gratis transfer and deemed
as void or by leniency considered as correct but postponed the possibility of
its obtaining to the end of the clearance. Dowry in a temporary marriage is
in the ruling of alimony, so it can be demanded within the limits of alimony.
Paying the debt between cessation and bankruptcy is void even if for it a
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definitive court verdict has been issued, an executive order is issued, a
property is seized, or a property is mortgaged.

This situation will not include the return of a certain one of goods. In this
way, distributing the dividends and deposits of the company to the partners
will also be void after the stoppage date. Among the debts, paying the
alimony of the wife and the offspring, as well as rent of the house and
installments of the home purchase loan will not be invalid because they are
deemed as exceptions of the debt (unavailables). The main example of
limiting the property by the stopped trader is mortgaging available property
to the detriment of creditors, as well rendering profit apprendre, the
easement right, rent, joint and several guaranty, and guaranteed checks.
Addressing of the Act on Manner of Enforcing Pecuniary Convictions to the
subject of fictitious and with conspiracy transactions as a specific law has
largely led to the abandonment of Civil Code as the former general law on
this issue. However, the Act on Manner of Enforcing Pecuniary Convictions
and the perceptions that the law has had of the solutions of the Commercial
Code in this regard, helps turn out that the Civil Code, although with
ambiguity but in these long years (especially with the reforms made in that
after the revolution) has had in fact included these divisions.

In general, the legislator, although has adhered the coordination between the
causes of bankrupt’s transactions nullity and the causes of his fraudulent
bankruptcy, but contrary to expectations, has not fully adhered coordination
between the causes of bankrupt’s transactions nullity and the causes of his
culpable bankruptcy. In fact, it was necessary to declare null and void, in
coordination with the causes of culpable bankruptcy, the transactions
resulting from the increase in bankrupt’s expenditures from his earnings,
transactions including a sale at a cheaper price or a purchase to a more
expensive quote, and transactions resulting in investments for illustrious
profits. It is necessary to consider these issues in the upcoming amendments
to Commercial Code. Resolving this disharmony can certainly lead to an
improvement in the level of bankruptcy regulations.
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ABSTRACT

Cryptocurrencies, as a new generation of financial technologies, have been
the cause of changes in the world for many years, and governments confront
different challenges in organizing them. It seems that Iran despite high
financial transactions in this regard is one of the countries that has not yet
reached a precise and coherent decision to deal with this emerging
phenomenon. On the other hand, the United States, as one of the countries
that has dealt with this issue from different dimensions, has been considered
by various researchers.

Therefore, the authors' question in this article is "What is the legal nature of
cryptocurrencies in the legal system of Iran and the United States and how
to manage it in the monetary-banking national system?" In this article, with
a descriptive-analytical method, has tried to examine the documents, legal
principles and laws and regulations related to cryptocurrencies in the Iranian
and United States legal systems, to examine the regulation of this
phenomenon in the two mentioned systems.

According to the achievements of this article, some of cryptocurrencies are
asset-based and some them are money, so it is requiring different policies.
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On the other hand, the monetary-banking system must take the necessary
measures to support the miners and to respect their rights in international
monetary transactions and exchanges, by observing certain requirements,
including the prevention of money laundering.

Keywords: Blockchain, Regulatory, Digital Currency, Cryptocurrency,
Money Laundering

INTRODUCTION

Development of new technologies has created many changes in different
fields of life. Economy as one of the most important dimensions of human
life has changes by communication and information technologies that
transformed traditional rules and principles. So, the governors have duty to
regulating and managing the affairs of societies, face new challenges in
regulating these technological and new areas which require finding key
solutions to deal with it correctly.

Cryptocurrencies, as one of the new economic phenomena, that develop
based on blockchain technology with unique features, have brought changes
in the economy of societies in recent years. This phenomenon, that is still
vague for many legal and economic systems, has made many challenges for
governors, which are considered a serious threat to the banking systems.
The government of the United States of America, as one of the leading
governments in cryptocurrency regulation, that can be a suitable experience
for more regulatory transparency in this field.

In this article, the authors compared the regulatory status of
cryptocurrencies in Iran and the United States of America to answer the
question, "What is the legal nature of cryptocurrencies in the legal system of
Iran and the United States and how to manage it in the monetary-banking
system?" They are faced with questions such as "What is the correct policy
towards cryptocurrencies”, "What is the optimal status of the competence of
regulatory institutions in Iran's legal system™ and "What is the preliminary
research for making regulatory decisions”. Until now, researchers in the
country have research of different topics of cryptocurrencies. Regarding the



Comparative Study of Exposure to Cryptocurrencies in... 141

nature and approaches of regulation, we can refer to the article "Legal
examination of mining and exchange of cryptocurrencies with a focus on the
Bitcoin network™ which was published in 2018. In this article, the
researchers have thoroughly investigated the types of jurisprudential
theories about cryptocurrencies and try to identify the legality or
illegitimacy of using cryptocurrencies in economic transactions, while
examining the characteristics and jurisprudential criteria of property and
money.

PURPOSE

Regulate Cryptocurrencies need more governmental experience and
governors should carefully examine the effects of regulation in other
countries. Examining these experiences by considering the legal foundations
and approaches of these countries is one of the preliminaries of a
comparative study.

On the other hand, different countries have chosen different methods of
regulation in this field, and different results have happened for them,
through their analysis, a solution can be extracted according to the country's
legal foundations and from it to solve the current problems or Future
problems used.

The goal of the researchers is to compare the way of regulating
cryptocurrencies in the United States of America with the way of regulating
this issue in Iran. This suggestion may be a practical action, the adoption of
a new law or regulation, a modification of previous laws and regulations, or
a combination thereof.

METHODOLOGY

Researchers try to study the position of cryptocurrencies and understanding
the basic concepts of cryptocurrencies and regulation in Iran and United
States of America with a descriptive-analytical method.

FINDINGS

New technologies have caused the transformation of economic relationships
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and has created a set of new relationships and tools that are called "digital
economy". In this article, while paying attention to the foundations of the
two legal systems of the Islamic Republic of Iran and the United States of
America, the regulation of activities related to cryptocurrencies in various
fields was examined and the following results were obtained:

1. Cryptocurrencies have the nature of "financial assets” in the legal system
of the United States of America, while in the legal system of the Islamic
Republic of Iran, their nature has not yet been clearly defined. In some
cases, it has been considered a financial asset and in others it has been
considered as money, but recently some approaches believe that
cryptocurrencies are ai kind of asset and name it “crypto assets". which
seems to be more correct considering the nature of financial assets for
cryptocurrencies due to its technical and legal characteristics.

2. In both countries, the principle is non-interference in the economic
relations of individuals. In the legal system of the United States of America,
market failure and the possibility of damage to social justice are the factors
that give this government permission to regulate cryptocurrencies, and in the
legal system of the Islamic Republic of Iran, the explicit conflict of
cryptocurrencies or the creation of conflicts by them. With internal laws and
Islamic rules and standards, it allows the governors to regulate in this area.
3. The acceptance of cryptocurrencies in the society's custom in economic
relations in both countries is the basis for their recognition and
accreditation; The limits of this credit in the United States of America are as
long as the use of cryptocurrencies and its effects are not against social
justice, but in the Islamic Republic of Iran, the possibility of limiting the
economic independence of the country and not observing a fair economy are
among the things that can be caused by cryptocurrencies, that can prevent
them from being valid in the country. However, the central bank and the
government board, regardless of the limits of their authority, have
prohibited any exchange of cryptocurrency in domestic exchanges, and in
foreign exchanges, while not accepting risk, they have only recognized
trading with it.

4. The use of cryptocurrencies as a means of payment and financial
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exchange in the United States of America is legal and can be done without
government intervention, while in the Islamic Republic of Iran transactions
that are carried out with the exchange of cryptocurrencies are prohibited and
Government just allow currency exchanges offices to exchange
cryptocurrencies to other currencies.

5. Cryptocurrency exchange service providers in the United States of
America must operate as monetary service providers in compliance with the
United States anti-money laundering laws and regulations and the
requirements of the Financial Crimes Enforcement Network of the US
Treasury Department. In Iran, only exchanges can convert and offer
cryptocurrencies that have obtained the necessary permission from the
Central Bank.

6. The three operations of mining cryptocurrency, selling or exchanging it
and using it as a means of payment in the United States of America, whether
by individual persons or by businesses, are subject to taxation, which,
should offer accurate complete details of the purchase data. However, the
Islamic Republic of Iran considers cryptocurrency mining units as a
productive industrial unit, and only they are subject to tax, and should
selling its cryptocurrency abroad and returning the resulting capital through
bank regulations to the cycle of the domestic economy. They are exempt
from paying taxes and regulator are silent about other related activities,
which means that they are governed by general rules.

7. The United States of America has not established regulations against
money laundering and specific anti-terrorist measures for the activities of
individuals in the field of cryptocurrencies and has required them to declare
detail activities of exchanges, complete information on transactions, related
documents, the process of how Complying with regulations, providing
necessary training to employees, Provide the government with the
determination of specific manpower and.... While the Islamic Republic of
Iran, in addition to the complete ban on the exchange of cryptocurrencies by
individuals, has not established special regulations for exchanges in this area
and has been satisfied with the previous general laws and regulations.
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CONCLUSION

Despite adopting liberal approaches in regulating the market and believing
in the free market, the American legal system has adopted strict rules and
regulations in numerous cases investigated in the field of cryptocurrencies.
This is while the legal system of the Islamic Republic of Iran should play a
more active role in regulating economic relations compared to this country
due to several reasons mentioned at the beginning. According to the results
obtained from this research and according to the experiences of the
American legal system in regulation and the reforms that they have applied
in their laws and regulations during this period, it is suggested that the
Islamic Republic of Iran actively regulate with these conclusions:

1. First; The emergence of new technologies based on virtual space has
caused a transformation in the meaning and concept of government and has
transformed criteria such as land. Therefore, the most important suggestion
in facing cyberspace phenomena that take on an international aspect, such as
the regulation of international platforms, requires the collective and united
action of governments or a group of governments, because the independent
movement of each government alone and without coordination with other
countries will cause failure in proper control. , a subject that has been well
observed in the management of the activities of international platforms so
far. The regulation of these international phenomena requires the power of
Cairo in proportion to them and the power to control them, which is not
possible except with the unification of a group of countries that do not host
the owners of these technologies. Therefore, it is suggested that the Islamic
Republic of Iran proposes the conclusion of international treaties or
international organizations for the regulation of cryptocurrencies with the
collective cooperation of the countries of the world. This causes the
determination of rules and regulations with collective cooperation to be
faced with a higher probability of executive success.

2. Secondly; Considering that Imami jurisprudence is one of the most
important legal sources of the Islamic Republic of Iran, it is necessary to
determine their nature from the point of view of jurisprudence and the
criteria for identifying them by considering all the dimensions and technical
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characteristics of cryptocurrencies and considering the variety of credit
creation methods in different types of cryptocurrencies. determine its
position in the legal system of the Islamic Republic of Iran. According to
the principle of incompetence, as well as specifying the limits of the central
bank's duties and powers to regulate in the field of money and gold
exchanges, as well as the lack of legal documentation on the authority of the
government to regulate and limit the financial transactions of individuals, all
the approvals of the central bank and the government board, which are
based on the nature Cryptocurrencies have been developed also affected by
its jurisprudential nature, if it has a financial nature, it may require
annulment, annulment or limitation within the limits of the monetary
conditions of cryptocurrencies. Regarding the jurisdiction of the Supreme
Anti-Money Laundering Council, according to the jurisdiction of this
council under Article 4 of the Anti-Money Laundering Law and Article 47
of the Constitution, if the nature of financial assets is accepted, the status of
the council's approvals will be the same as the approvals of the Central Bank
and the Government Board. It was because only the law can be decisive for
deciding on the ownership of individuals on their property and the issues
arising from it, so only the Islamic Council will be the competent authority
to determine restrictions in this area.

3. Thirdly; Considering that the investigations of this research and other
research strengthen the possibility of creating challenges in the country's
independence and economic justice, the Islamic Republic of Iran should
actively regulate this issue. Therefore, the methods and situations in which
the activity of cryptocurrencies in Iran may limit the country's independence
or lack of economic justice, like some of the issues raised in this research,
will be investigated and the future possibilities will be evaluated to base the
position of the legal system of the Islamic Republic on that. Iran should be
verified regarding the limits and conditions of its credit in economic
activities.

4. Fourth; It is suggested that considering the acceptance of the nature of
financial assets of cryptocurrencies in general and the allocation of their
monetary conditions in some cases by the central bank, which itself
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indicates the lack of competence of this institution in regulating
cryptocurrencies with the nature of financial.
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1- Securities and Exchange Commission (SEC)

2- Trading platform

3- The Treasury Department’s Financial Crimes Enforcement Network (FInCEN)
4- Anti-Money Laundering (AML)
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ABSTRACT

In oil and petroleum contracts, unexpected events causes drastic changes in
the original terms and conditions of contracts and balance of interest of
parties will be adversely affected and interrupted. Various conditions need
to be foreseen for these clauses such as forecasting contractual mechanisms
for renegotiation, revisit and adaptation of economic equilibrium which
accordingly would substitute the preliminary agreement with new
conditions in such contracts so that the interests of the parties continue to be
balanced. Undoubtedly, one of the most important developments in the field
of petroleum contracts is the modern approach to contract terms for the
continuation of the contract through a compromise between the interests and
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legitimate expectations of the parties under the terms of the modification of
the contractual obligations of those actors changed in the circumstances.
Thus, what is the mechanism of contractual equilibrium in oil contracts?
This is a question that this article seeks to answer by examining and
analyzing the terms of the contract and its achievement is ‘‘The mechanism
of contractual conditions for balance is a new approach to coexistence and a
combination of renegotiation conditions and stability conditions to increase
contract the versatility and reduce the hardness of the contract to create a
balance of benefits and increase the efficiency and performance of the oil
contract.”’

Keywords: oil contracts, renegotiation clause, economic balance, revisit
and adaptation, contractual mechanism

INTRODUCTION

Oil contracts have an international aspect as a whole and due to the political
and economic changes in the world, these contracts are also undergo
changes. Change and instability are the characteristics of oil contracts. The
nature of oil contracts is such that during the years of its implementation,
they are faced with changes in the initial conditions and complicated
technical and financial issues. A change in the circumstances at the time of
concluding the contract is one of the obstacles to the implementation of the
parties obligations, especially in continuous and long-term contracts. Today,
according to the doctrine of change of circumstances, we are face with the
concepts of transformation and dynamism. The parties to the contract are
looking for a balanced method to ensure their rights and interests, distribute
risks and fulfil their legitimate expectations. Among the most important
mechanisms for determining the balance and providing interests between the
host government and the transnational oil company are the conditions of
stability, the condition of renegotiation and review and the condition of
adaptation and the condition of economic balance. Among the mentioned
conditions, this article focuses on the condition of renegotiation and
adjustment and economic balance. These mechanisms are basically based on
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balance and the opposite point is the principle of contract necessity and the
condition of changing circumstances.

PURPOSE

The purpose of this article is to examine the terms of the contract in order to
adapt the oil contract as much as possible to the legitimate interests and
expectations of the parties and to maintain the balance of such contracts in
the changed circumstances.

METHODOLOGY
The research method in this article is descriptive- analytical and library
method.

FINDING

In order to modify the contractual obligations of the parties through the
explicit condition of renegotiation or revision of the contract conditions, the
necessity of the continuation of the contract should be preferred over the
termination of the contract. The prioritization of the renegotiation condition
in a long-term contract by the parties means that with new developments
unpredictable events or possible events will occur in the future that will
disrupt the economic balance of the contract parties and cause difficulty for
one or the other party, in the implementation of contractual obligations be
treated fairly. It can also be used by the injured party to request revision or
modification of specific regulation in order to reduce the severe effects of
unpredictable events. In this context, the terms of renegotiations and
adaptation can be included in all oil contracts due to the long duration of
these types of contracts and it makes the contract flexible and the provisions
of the contract can be changed to new and suitable conditions.

CONCLUSION

This article illustrate that the mechanism of contractual terms for the
balance of interests in oil contracts is a new approach of combining the
renegotiation clause and stability terms for greater contract adaptability and
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reducing the necessity of the contract with the aim of coordinating with the
changed circumstances to create a balance of interests and improve the
performance of the oil contract.
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Amin Oil Award, 21 ILM (1982), P. 1034.
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e U S il (als Olsms o sls m EI6 Lated 4 Sl SKas 313,15 (33l
e 48k 35 gLl (U el e 4 54 Sl (S 313,15 5500100 050 gl

1- ICC Award, No. 2291 (1975), J Dr Int (1976) 989.
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1- Clause 26.2, Nigerian Model Production Sharing Contract, 2005 (Extract) (Source:
Barrows, New York).
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b 5o o Lold)y ke ol AT e 1) 5 5 sl (ol 0515 o 1) L
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(B et O3t o o dlSe 4 ey i 5 15 iy lad O350 ool 1 (9315513
Slaby b Ll g on (8 sls)l B 5o LU ased Lo 5 GLLI Jos Lisd Jon 2o (55l (s
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ST Sl G5 4 Oy sl o ST aalslay o3 b Dges 56 L esls &) sdome o ST 1

1- Kuwait v. Amin oil 21 ILM, 976, 1016 (1982)

eSS Jle gl Y
Article 26.4 of Sudan Model PSC dated 29 August 1993 between the Government of the
Sudan and State Petroleum Corporation, Barrows supp 121, and article 40.2 of the PSC
between Total Amoco/Marathon / Texaco and Government of Kenya, Barrows Supplement
Centeral and South Africa no. 124, p. 71.
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a4 65 Sl 5l bl sl )
Commentaries on Effects of Hardship under UNIDROIT Principles; Article 6.2.3, p. 154
2- Sudan Model PSA, dated 29 August 1993, op.cit.
3- Production Sharing Agreement of Turkmenistan, 1988, Barrows Supplement (Russia and
NIS) No. 33, pp. 80-81.
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1- Alternative Dispute Resolution
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S 3,05 55 g sdzes o ST 1 Lol 4z 95 bl 4 (HoOrn, 1985: 28).5 5 0L fess
S g 350 ) 3 ST FMl |y ol 3131 5 oS S e Sl g n o b oS sl

Bl ol ol G315 6l 1 N o 2 b s b 0 ST or s el e 1445 Sl (g 5Lnel anlidl 5 )
@ &S (o )&!
Article 29 of the Concession Agreement of Egypt of 1996, Barrows Supplement (North

Africa), No. 134
2- Amin Oil Award, 24 ILM, 1982, 976.
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1- Wintershall A.G. and et al. v. the Government of Qatar, 28 ILM (1989), pp. 798-814.
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1- OPEC Resolution XVI. 90 of 24-25 June 1968, Cited in: Bernardini, 2008: 104.
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1- Barrows, Basic Oil Laws and Concession Contracts, (Middle East), supp, No. 124, 1
(1995).
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The Petroleum Production Sharing Agreement Concluded on November 10, 1995 between
the State Oil Company of the Azerbaijan Republic and a Consortium of oil Companies,
Barrows, Basic oil laws and Concession Contracts, (Russia & NIS), supp. No. 23.1. (1993).
Y Oldol b las b kS e e 1y b ol OlieS 51V4QY ujle Yo 2S5l ) 5 anlid] 5 VF-Fasle Y

waliziilgo ol Jal i 5 Ll 5 03 471y (3l s 5l o7 555 ool Olabl b dins plonil alidl 5l 5121,
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Barrows, Basic oil laws and concession contracts, (Russia & NIS), supp 26,75 (1997).
eV A5 L gn oYl YA 2o VARV S5V 55 g0 VoA Jaally 5203) Dl 3 6 sgmr S 5 i sls )3 ke ¥
i S5 ol 5 gliael Do) Card g 4 b b (g3l Bl eslel gl ol

Model Contract for oil & Gas Adapted by the Republic of Kazakhstan by Decree 108 of
January 17, 1997, Barrows Supp. (Russian & NIS), NO. 25.
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Peter, 1995.
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PSC of Equatorial Guinea of 1997 (Block G) First Amendment to the Production Sharing

Contract for Block G, (Offshore) of Republic of Equatorial Guinea, Barrows Supplement,
(south and central Africa No. 153, pp. 1-111.



e 9 s 0 Loy ¢ oLl Foi> doliiiils A\l

Sumo 0 5 10w s g o —poler Wi
OT L 5 Sl Sogline 5 4l U slayl 5 &G ST 5155 oo guad 45 3031 5 Sy 3550 3
5 e (6305 ,5 o suzee o ST et 53 (S o bl OT 5 e Sl &K w1
o\_f}:ﬂ,,_;féuﬁ@_.;ywasy@\falﬂu{e;,,T@ouﬁ,\g\,@w;gw
by 93 0 53 bl d Gl (6l oSl 5 Calante 3,805, b (sla) 5 e ST
sdoe o S1is (Peter, 1995: 240).5 55 4 8 b 55 Mdlow 5 oI5 (g3lasl 5 wlw
dds 1) low Gl eS )y aals Ll 5 o adl ks olozl 5 (galaml Lol i 53 505 ) 3
Sdzen 0 S1de 3050 455 pl > . das S 5 g Lo sl i 35150 53 sdome o STe 4 g
c 3T a1y G g BB s 2alST 5 1,513 Godas (sl Collanil 1 (sl 53 Ll 5 oo
I 55 (slay 3287 s (st 685y e AT o pms oat Asante (Mikdashi, 1976: 154)
e =B s Ol Ladal)y ;o aS o ases 56 Ll 3 slacS 5 5 Ol ana
Pl ey Sl sl Ol jon sl 28T Sl 555 5 b &S5 Sl (ko) 3 Lals) 02
b,saS sps o Nl g (Asante, 1979:401-404).ccul s Co b 51 gsls ) 3
Gsim 3l e 5313518 5 S0 il B ek 61 LI gs CoaSTl G Sl il 5 o0 o Sdes 0 ST
o=!' L (Seyed Morteza Hossaini et al. 2019: 128).05" colas o gz 105 wlo
s (ASe G gn 8 el ol gl Sl e G sleolls 3 2o 38 83 22
LsL@;ia,w@u\)qﬁuj\@ugpscuwbu@uw,yjg;ﬁgg;mﬁgu?
4 ddzes o STde by i Cg o) 51 (Emam, 1995: 378).m:u;;_ s 508 s & e
Ly bl U 6,550 3,05 G 108 wlo pur blie 53 5 das i |y 225155 das e o3l S g
5 by e dal g |y sdms 0 ST b5 bl sls ) 3 gslasl dsbs 015 S50 sl
el S S ol a3 g o 1513 e 53 b 6l g s o ST b
53 szms o STe IS g5l S aslinal w3l 53 bl 4 il oo 50U LaoT edT Loy,
48T (SValae SLE o ol a3l (9315 Sl (ol (18 e o (slaaaliidl 5
o S1is Ll 5 (Salacuse, 2001: 1507-1519).48" ¢SS 555 oo Jis oyl 3 b Law
oS B R P P PR U SR P I -5 S W W BT S - OGO IEK GO P S PN

L 55T g 035 5 ks (S Sy ilie



ARA 5 srolo,l,5 50 23ln il sl 910,158 by pb B g5le g Jlg>lggligl suuds

S350 ,5 gy 1 duzxe © 5 1 - Ry W

3 o 4l g Sl L 050 s 55 ) e s Canilen S5 Sl s,
ATU S e S5 385 515,13 &S5l 03,87 i 5385 w5 4 4 313,15 slanl
4S" (gal3)) 3 LS S g5l g g s 2l sl 5 (gl 0515 1) g pldl o gllast
Olgedas Salite Oy gmin 25 slasls,yl 3 Dlusl 53358 0 Sk 06 slie i OT >
(Cameron, 2017: 394).cwl oui T 0515 L Jale oo o S 1 Gy ¢ o das b g 5
LBl g ol 8 5 Dy s 53 655 Ml e ) ke S 4 (gl ) shes
e il sun o ST a0 S5 Laaalidl 5 ol sl el jlnl 5 iy Colanl il
shajl 5 s By SLS gl o (galaasl 0155 Lds gl o S ale o (sLasls )l 3
3dzme o S1ie 5, (Dolzer et al. 2008: 17).4n3 oo ¢lor ) 3dme o ST1be & (I 4l
S50, ,5 534S sdmes o STie gl g SlaSI g, b b b o (oDt aials 4 Ko
S A5 e o i U asldl g 0315 b oSl deiy GLST L g5 sl 55 ol 3)ls o
L,y ,5 (Al Khalifa, 2003: 258).. x4 (’ﬂ Sl Ol 5 9 a¥sle Bl sl s o S1da
3,505 a8 Sl a4 Ko LOT L g8 o alb ilisee (gledigy 4 Wasls,l 3 55 sdoee o STl
L sl slsl 5 Lol 5 e (gl Sl S Sk 0 ST1s ) Agas S gl a8 it & lize
6;J,_@5H>gmpwpu_g;u,'a,p;\,\x{@\@.@l;l;,l};\yubﬂl};&\ﬁ
45@\@\‘.;>.x>,ua;l.ub,a,'t@i_;@s..ubb,\,s,;o.uup,',.;utgw.\i,);\
ASC,_«A‘LQJ)‘}_AG;J:L)ﬁj\t}@‘.vﬁfddjbj\{bL;bwslbyliébm‘oj\j
=z oda (Bowman, AIPN, 2006). s Log e sdoes o STde by, 2 L LS b 4
o o) o el b b s (eslail 0315 (gLl gl O i 4 Osls el g b
AL Ly g pdyOllail s Sl ok s il e 51553

313,15 35 duzmo 0 1w § DS bg oo (S 3o — (o 3 Suzme © 5 T by
uﬁaﬁ;\aﬁ.MLSJ\JJ\JJQ)J}bauﬁﬁ-uwjjbﬁjbb.\quo;\;\ﬁjCJL;‘bjjj:

&L&M}MQ)‘}'}@LL&‘@BL)%}JWD;\MLC)U&&)KJJLAJ\



e 9 s 0 Loy ¢ oLl Foi> doliiiils YA

(Wehberg, 1959: 775-.Cul (4bly > 52 g0 aslil g p 5l @ ois bl Dok o7 iz

el (IS Al a0bidl g pos Jsb s adyl sls ) 3 bai (gl LS by 5 Coua 786)
Ll b ail g5 G315 Ol oL b, b Coda cpl a4 slaws (ol (Sornarajah, 2000:54)
Lolgy cpdls a5 ou5 5 Lado 4y sdome o STs by, las s dias ks |y Juol slsl 3
ab>Me 4S5 s bolea (Sornarajah, Ibid).dces folaze ad gl o3ls,1 3 0515 low (o515l 3
Al Qurashi 45" ¢ s bas ..x_;ilﬁ)L;fr_Al_g.ul}sdwgw\ Solate bod A Oda sl e
iy ) S ale s &S5 g e DL Cales oS5 ST S5 b e p e
Sl s 1 o g dind o OLES DU by 5 5 55k 5o b 51 galayl B Ll O3 &7 (g
(Al Qurgshi, 2004: 234) 1.l ;50U 5LE 5 s Cais 53 03154 b g0 0nl !
35 St (ol (I8 e o (slaaalidtl 5 )3 sdaes o STe (sla, 1S 550 i 3Lzl
A e ¢SS il e OT JLis o )l b oS Sl LS 4 ol e 5 4zl
Cl o San DL by, s j1aS Combly opl 5, > (Salacuse, 2001: 1507-1514)
313518 il S Il b o 1Ll o sikee o STs by 1 ilie s csly 5801 oS
L o a5 & anl o 53) 5l3 )05 sdome o STe o 5Bt bl ST Calam g5 Lo g
oz (61 (5103l das dnw 5 L5 oo 1y 555 G5B olS S1 L by b a8 Sl (6l
S (e300 5 Sl e slaseil gl 4 &S L5 Cada g, 00050 (Peter, 1995: 225-226) .l
Al g 313,513 (g3bal Lo gl Sl ol JB 5 Collanit LB shsyl 5 sl L bl oSe
. (Al Qurashi, 2004: 239, and Berger, 4_ib &S s ux OT 6l 21 Jsb 53 eSS (“”‘él

303555 63l 33145 5 slansl Joslge 55 SULS Ol -4e 432003 1347,1361)
Sl plls Jlasl B 0 56 sl 4y i DU by 0 Coda (Maniruzzaman, 2008: 134ff)
33 s, b (Walde et al. 1996: 260). ol S 4l o rge Jarl 5 Kb
o ol SKan a8 ol Sl L o5l 51 515 1y (6108 arle e 315,15 47 5 45 oo dgae
oolss S e OLS by s 4 as g L (Chekol, 2010:8) (.aas 1 5 555 y5ls sls,l 3
s 3,55 55 s ol 5 4 Jlasd b (g oyl 58 Bl 285 55 Lol sls )l 3 L o s
Sydmee ) St gn S L Sl3lzel LOT 15 el g5 ConS - ol b s 555 55
5 e ols sS85 sl 5 e ol Jalas 53 Pl B g o S 8



AR 5 srolo,l,5 50 23ln il sl 910,158 by pb B g5le g Jlg>lggligl suuds

a5 (Walde et al. 1996: 260,261).coul ol Colam o (551 1 2l anbs g 5
ol S i S by 8 a8 s am gt Mo lasls ) 3 OB WS s 5 bS5
At b S sl s o 5 4 5 AL ST g il oSG I Sl 6 S sk s
b e o SThe b Sl by o8 1 g (i gl S0 4 Odomy Hshiess 3503 &g 5
(Chowdhury, .AsL «sls 5o 5 Jl s lsg Losl ks 5 dge 4 by Jol | Saales aslas
SIS 5 Olje a5 o e 015 el L g5l 3 e OLe 51 1984:57)
e o Sl by 1 ao gy Ll 5 0 ¢ b 50l Mt 0 STl by 5 5 DS Loy 0 (a3
oS b s L Ol b s K 1 oS 5 by b pl 2 sd eal b sl 5 0515 by s b Opuke
il o b, gs 8 SIS e S S 5 8 55l (Walde et al. 1996: 265) . diius s
S I I S B o (20550 (Sl b aan Sl Fomlie S56 ol 5 5 abanis
ot B Lalsy 6l ST J o) 55l 55 a5l JSCie il (B s Ul a5
o=l Ceda (Beredjik et al. 1988: 9-11).0.8" o slow! )l 28 cES 5 g,y 48
53 3Ll 03165 G b 51 Ol el (108 4l (6315 3 )3 (e3lasl (3155 slowl by 5
(BTC)BaKU- (s el I Jast o35 1y s slapllsi )3 1,5t 4l i Il gL
Sl 3, oS 015 o |y (WAGP) 6 slis 3l 58 4 s o354 5 Thilisi-Ceyhan

Wl (3Ll 03155 5 slamil 45 51 LS b b 53 s Jols BTC aaliil 5 Jlse
Slire 550 lodoms 5 585 (salal 0315 b 5 BTC Ju. (Maniruzzaman, 2008: 132)
Cis %5 i (BTC HGAS) Ol — i — oS asbicidl go 3 $Cenr (g3l 015
(Dl jlal daldlan clin s o ol 2B s 53 05 aslily 53 0t sl
(e Lol ot 5 ed o s o sllael b o &l alin (sblse K05 5 b sl
Syd o SIS paid e edge 4 45 odd Bl 5 Gy sdoue 5 Lol 5 (lga claay s
Uiy s &b anSl )Ll BTC 5 ga (.u;; 4= > (Maniruzzaman, 2006:12)«
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ABSTRACT

Although privatization is one of the most important strategies for good
governance and reducing corruption, the amount of transferable financial
resources in this process has always made it an opportunity to commit a
crime. In Iran, a number of companies have been taken out of government
ownership under the guise of privatization, but these measures not only did
not reduce corruption, but also turned into a corrupt process and the
ineffectiveness of preventive surveillance became apparent. The
fundamental issue of this article is related to explaining the reasons for the
defeat of monitoring plans to prevent the influence of corruption in the
privatization process. This paper has concluded that policies based on
privatization are basically inconsistent with the characteristics of the Iranian
economic system using library resources and descriptive analytical method.
This incompatibility has led to the failure of the economic goals of
privatization on the one hand, and on the other hand, it is not possible to
apply effective surveillance to prevent the penetration of corruption in this
process. Therefore, the effectiveness of policies based on the transfer of the
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economy to the private sector, as well as the exercise of preventive
surveillance over its process, depends on changing the fundamental
approach of the government toward the nature of the economic system.

Keywords: Privatization, Corruption, Economic system, Preventive
Surveillance
JEL Classification: K14

INTRODUCTION

The governmental nature of the corruption and attributing the commitment
to the public sector is the main description to recognize the corruption.
Hence, the government can be regarded as the origin of economic rent and
avoiding competition in the market. Thus, the government can be
considered the main context for corruption. It could be the, therefore, found
out that the freer the economy, the less corruption there will be. Thus,
privatization is one of the most underlying solutions for good governance
and the reduction of corruption. It seems that the necessity of moving
toward a free economy through privatization can be explained by restricted
public resources to provide services, lack of economic motivation of the
government staff, and the interference of political considerations to appoint
noneconomic goals. Hence, it could be mentioned that privatization is not
only in harmony with the basics of economics, but also it can be considered
a necessity to reduce corruption and promote sustainable development.
However, this method has left opposite consequences in some countries like
Argentina. Although the failure of privatization in Argentina never means
inefficiency of this method generally, comparing the way of implementing
this tactic and the consequences in Germany as a successful example of
privatization with the implementation way in Argentina shows that the
economic structure and the political system approach towards economics
can significantly affect the outcomes of privatizations.

Privatization has also gained attention in Iranian economic policies, and
some firms have experienced a transfer of ownership. According to the
reports of official authorities, there were no favorable conditions ruling the
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industrial units after an assignment in terms of financial and economic
components. In Iran, privatization has been changed into a context for
corruption, and the existing regulatory measures have been unable to fight
against the process. Because of a large volume of financial resource
displacement in privatization, the process has been changed into an
attractive crime aim. The conditions should be provided to inform potential
offenders about the maximum support for this process, and this can finally
guarantee the health of the economic transition. From this perspective, the
criminal policy can have effective surveillance of the proper implementation
of privatization and prevention of corruption in this process. However, the
main issue is that the type of economic structure and the approach of ruling
the economy can affect the efficiency of preventive measures, and taking
such measures due to special economic conditions can be impossible
regardless of this issue.

PURPOSE

This research aims to analyze the pathology of the regulatory system in the
field of privatization and to explain the reason for the failure of privatization
as a preventive measure against corruption. It is also hoped that this research
can finally provide solutions to avoid the deviation of privatization.

METHODOLOGY

This study has determined the characteristics of the Iranian economic
system, and its adjustment with the privatization, as well as the effect of
these characteristics on the efficiency of preventive supervision in this
process. This study has collected the data using the library method and has
used the descriptive instruments for the data analysis.

FINDINGS

The relationship between corruption and privatization can be the most
important issue in this field in Iran. With a structuralist view of the
economic system of Iran, and based on criminal policy teachings, two
approaches can be considered in this field. On one hand, it could be
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mentioned that the corruption resulting from privatization returns to the
nature of the measure. It means that privatization is not adjusted to the
nature of Iran's economics. The economics of Iranian society should be
carefully controlled by the executive power so that the economic cycles can
be moved, and the inequalities and unemployment are reduced under the
responsibility of the government. However, privatization reduces the
responsibility of the government in addition to making quasi-governmental
institutions and government-affiliated oligarchs involved in this field
conduct the privatization toward corruption. On the other hand, it could be
mentioned that privatization cannot create corruption naturally, and can be
adaptable to all systems and societies. The factor causing corruption in this
process is lack of monitoring and inaccurate implementation of that. It is
hoped that the approach can empower the regulatory approaches and control
measures to make privatization fight against corruption.

CONCLUSION

The results obtained from this study showed that privatization is not
naturally adjusted to Iran's economics. The economics of Iran with unique
features mostly relies on cultural, social, and more importantly climatic and
geographic supports. Privatization can't be accepted as a method to fight
against corruption until the time that required conditions are provided to
pass the obstacles of these supports for the economic system. On the
contrary, privatization has paved the way for the formation of multiple
economic governments, the presence of quasi-governmental institutions in
economics, the formation of economic rent, discrimination, and weakening
the of private-sector economics (which was living at the time of
governmental economics). Based on continuing the privatization process in
Iran, the latter approach seems to be the preferred approach. It means that
the corruption caused by privatization can be attributed to regulatory
institutions. This approach can at least provide effective strategies for the
economics known as a public-private economic system. This is because; if
the public economy has not tolerated the private economy in Iran, the
public-private economics should be just made by the weakness of regulatory



Confrontation of Privatization With Corruption in Iran's Economy ... 227

institutions. Such a form of economics is neither the product of the direct
presence of the government in the economic system nor the activity of the
private sector in this field. This domain has been created illegally because of
a lack of supervision and responsibility. Lack of approach to privatization
goals and influence of corruption in a process created to eradicate the
corruption can result from a lack of adjustment of the measure with the
characteristics of the economic system. In other words, as the reduction of
interference of the public sector in economics is not accepted as a value in
Iran, the private sector was not supported as it was deserved. Supportive and
preventive measures such as regulation and supervision can't be used
effectively and purposefully under such conditions.

Therefore, the first solution to such a lack of adjustment between economic
structure and open economic requirements can be to stop the privatization
process in lIran urgently. Then, if the government accepts reducing
responsibility in economics and moves towards open economics (which is
unavoidable because of the globalization of economics), it has to amend the
economic system components based on maximum participation of the
private sector in economics, and reduction of public sector interference in
economic activities in the highest level, which is The Constitution.
Amendment of economic structure inserted in the Constitution, along with
creating an independent regulatory institution, increasing the capacity of
participation of NGOs in the field of controlling state management, and
increasing transparency can pave the way to transfer the economy to the
private sector with the least loss and the most benefit.
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ABSTRACT

In the current era, the emergence of various types of Corporation and the
expansion of their activities, has underlied the way for new legal issues
regarding these individuals. One of these issues is the use of arbitration in
intra-corporate disputes. Although arbitration in intra-corporate disputes is
accepted in the legal system of most countries and is used in practice by
many corporations, in some cases, this issue is associated with many
complications due to the multiplicity of pillars or differences persons. One
of the things that complicates the arbitration of internal disputes is when the
arbitration is multiparty. For this reason, the present article examines
multiparty arbitration in intra-corporate disputes. In this regard, after
explaining the challenges of multiparty arbitration, the conditions for
merging existing disputes have been examined. The findings of this study,
based on a comparative study, indicate that in most legal systems, not only
the use of general arbitration rules due to the specific characteristics of
corporations, does not solve the existing challenges, but also there are not
comprehensive rights and sufficient jurisprudence regarding these disputes.
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INTRIDUCTION

Arbitration, as one of the traditional ways of settling disputes, has always
been the attention of commercial companies. One of the issues that are
discussed today regarding to arbitration is the issues of related to
"Multiparty arbitration”. Multiparty arbitration in short, is a type of
arbitration that deals with disputes of more than two parties; However, any
multiparty arbitration dispute should not be subject to this type of
arbitration; Rather, in this context, a distinction should be made between
different types of multiparty disputes. Multiparty disputes are generally
divided into two types; In the first situation, although the dispute has more
than two sides, all parties can be divided into two groups based on their
interests; That is, one group of petitioners and another group of petitioners
in which the interests of the parties in each group coincide or are the same.
In another situation, the dispute is such that the parties cannot be divided
into two groups, the petitioner and the respondent, due to their different
interests. According to the International Court of Arbitration (ICC), only in
the latter type of disputes, multiparty arbitration can be proposed; Therefore,
multiparty arbitration includes facing more than two parties with conflicting
interests, and in cases where all parties to a dispute can be divided into two
groups (the members of each of those two groups share interests with each
other are the same), it will be one of the cases of bilateral arbitration.
Among the cases in which there is a multiparty arbitration context, are intra-
corporate disputes. Intra-corporate disputes are the set of disputes between
shareholders and directors, other shareholders or legal entities of the
corporation, which are related to the formation, organization, activity and
corporate governance; Therefore, the said disputes include a wide range of
disputes between shareholders (with each other), shareholders and the legal
entity of the corporation or other persons such as corporation directors.

PURPOSE OF RESEARCH

corporations are composed of several pillars and the difference between the
pillars of the corporations can be a difference in which the parties have
different interests; unlike the national courts, which, in terms of their
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position and in accordance with the rights they operate, have efficient tools
for managing disputes and dealing with related claims or their separation,
arbitration Tribunals due to their structural weakness and their creative
nature in the field of resolution and the comprehensive chapter of disputes
are facing many challenges.

In addition, there are other challenges, such as: How to select arbitrators, the
mechanism of notifying the arbitration parties, prevention of parallel
proceedings and the possibility of merging related cases. These challenges
arise mainly because the arbitration clause is generally mentioned in the
articles of association of corporations; So that when a dispute arises in
practice, the parties realize that the mechanism of filing a lawsuit is not
clearly defined and clear. This issue can not only lead to the issuance of
conflicting arbitration awards, but also since in multiparty arbitration the
award issued for each of the parties can have an effective difference in the
rights of the other parties, it can lead to the annulment of the issued awards.

Due to the fact that the occurrence of disputes of this type between the
pillars of corporations is always possible, nowadays certain rules have been
established in the legal system of some countries to regulate this issue.
However, in Iran's legal system, there are no specific and precise rules
regarding multiparty arbitration in intra-corporate disputes; So that this
failure has caused many ambiguities regarding matters such as how to
appoint arbitrators, the process of arbitration and the possibility of merging
related arbitrations.

RESEARCH METHOD

Considering the existing ambiguities regarding multiparty arbitration in
intra-corporate disputes, the current article will investigate and analyze
multiparty arbitration in intra-corporate disputes with a comparative
approach and descriptive-analytical method based on library studies.

FINDINGS
The findings of this article indicate that, due to its complexities, the use of
multiparty arbitration in intra-corporate disputes is accompanied by
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problems. In a division, they include: the appointment of arbitrators, the
entry of third parties, compliance with the principle of equality of treatment,
the principle of mutuality.

First: in cases where there are many arbitration parties, equal opportunity in
choosing an arbitrator becomes somewhat difficult; because in intra-
corporate disputes, all shareholders must have the opportunity to choose
arbitrators; This is because if all shareholders do not have the opportunity to
choose arbitrators, the appointment of these arbitrators can be against the
consent of the shareholders who did not participate in the selection of
arbitrators and can be considered as a challenge to arbitrability; Because this
issue is among the rights that guarantee a fair trial in order to protect the
interests of the shareholders; Also, in the legal system of Iran, there is no
mechanism in this field, and the view of Iranian judicial procedure in this
field is not clear. In the assumption that the parties to the dispute cannot
agree on the appointment of arbitrators, although the legislator, in order not
to invalidate the arbitration agreement according to Articles 459 and 460 of
the Civil Procedure (enacted 2000) and Article 11 of the International
Commercial Arbitration Law (enacted 1997), the court's involvement in this
case is not specified. The parties have predicted, despite this, in order to
speed up the arbitration process and prevent disputes, individuals can
specify natural or legal persons as arbitrators or arbitration tribunal in
addition to the arbitration clause in the corporate's articles of association or
give over the selection of arbitrators to the courts explicitly, according to
Article 455 of Civil Procedure.

Second: In some legal systems, most court rulings regarding intra-corporate
disputes, even if one shareholder petitions a lawsuit alone, affect the rights
of other shareholders; this is despite the fact that in most legal systems, third
parties are not accepted in arbitration. This issue may impose unwanted
effects on those legal systems (such as Iran's legal system) in which
shareholders are not allowed to enter the arbitrators' proceedings directly in
the form of a third party. In Iran's legal system, there is no specific provision
regarding the mentioned question, and Article 26 of the International
Commercial Arbitration Law and Article 475 of the Civil Procedure also
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consider the adhesion of a third party conditional on the agreement of the
main parties; While there is also the possibility of not agreeing to the entry
of the mentioned persons; Therefore, this issue may cause problems such as
issuing conflicting awards. For this reason, in order to prevent parallel
proceedings that may happen following the filing of a separate lawsuit by
some shareholders, it should be clearly stated in the arbitration agreement
that other shareholders do not have the right to file a lawsuit before the end
of the arbitration or court proceedings; also in cases where the merging of
multiparty arbitrations is considered desirable, the existence of two
conditions, including the agreement of all parties and the fundamental
connection between the two disputes, is necessary.

Third: Since the directors have a superior position compared to the
shareholders and the majority shareholders compared to the minority
shareholders, this issue challenges the observance of the principle of
equality of treatment. According to the New York Convention (enacted
1958), failure to comply with this principle can lead to refusal to recognize
or enforce the arbitration award; However, Iran's legal system is silent in
this regard; So that neither the international commercial arbitration law nor
the civil procedure (enacted 2000), does not explicitly mention not
respecting the principle of equality as one of the examples of annulment of
the arbitrator's decision; Despite this, mandatory principles of proceedings
are examples of public policy; Therefore, if the arbitrator did not respect the
equality between the parties, which is one of the principles of the
proceedings, the defendant can request the court to annul the award because
it is against public policy, or request the annulment of the arbitrator's award
according to Article 33 of the International Commercial Arbitration Law.

RESULT

Avrbitration, as one of the dispute resolution mechanisms, has an important
position in law; Despite this, the use of this mechanism in corporate law
faces ambiguities and challenges; Because the corporation law, include a
wide range of interested parties, the issuance of an enforceable decision in
arbitration requires compliance with the rights of most parties; Therefore,
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the discussion of multiparty arbitration in the intra-corporate disputes is
importance. For this reason, this research has investigated the most
important challenges of multiparty arbitration in such disputes and the
conditions for merging of this type of arbitration. The studies carried out
show that in most countries, including Iran, there are no comprehensive and
complete laws and regulations regarding multiparty arbitration challenges in
intra-corporate disputes, and only legislators and judicial procedures in
some countries have dealt with this issue in a scattered manner; As a result,
suggestions are made to minimize possible problems related to multiparty
arbitration proceedings; Firstly, arbitration agreements must include
mechanisms related to the notification and participation of shareholders and
the selection of the arbitral tribunal to ensure that all parties participate
equally in the arbitration proceedings; Second, the conditions and time of
using mechanisms such as third party adhesion must be specified; Thirdly,
regarding the parties to the arbitration agreement who do not participate in
the proceedings of the arbitration proceedings and without good faith claim
that they are not bound by the final award, in order to avoid such a situation,
it should be clearly stated in the arbitration agreement that the decisions
issued in such cases, obligate the parties who did not participate in the
arbitration despite having the opportunity; Fourthly, regarding the joinder of
parallel arbitrations and the use of the criterion of implied consent, based on
a broad interpretation, consent to the joinder should not always be attributed
to the parties to the dispute; Because overdoing this issue can reduce the
popularity and efficiency of arbitration among dispute resolution methods.
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ABSTRACT

Although the provision of the penalty clause in monetary obligations is
common, its promotion has not made its nature and rules acceptable to
lawyers without any difference. According to the essence of these
obligations, the root of the disputes goes back to the nature of money and
the sanctity of loan usury. While the need for new banking has led the
legislature to allow for claiming the excess of the amounts paid in the usury-
free banking law under certain conditions, disputes over the permission to
the provision of such conditions have persisted in other cases. The
disagreements have caused the divergence of courts so that the Supreme
Court, in line with its duties, issued the procedural unity verdict no. 805.
The present study used a descriptive-analytical research method to examine
the penalty clause in monetary obligations by analyzing the procedural unity
verdict no. 805 of the Supreme Court and relying on judicial procedure. The
results show that the penalty clause even if it is higher than the inflation rate
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as long as the abuse of the right is not considered and its implementation is
not preferable for the obligee instead of the principle of obligation, it will be
valid and will be adjusted according to the excessive amount.

Keywords: procedural unity verdict no. 805, monetary obligations, penalty
clause, criminal clause, article 230 of the civil code. JEL:k12,k41

INRODUCTION

In contracts whose subject is the payment of cash, the provision of
liquidated damages is still one of the problematic issues and at the same
time, there is different legal opinion about its validity. The custom of
transactions, which is formed on the basis of the free market, considers it
permissible to receive an amount in excess of the monetary obligation in the
form of liquidated damages. In the situation inflation, as a fact, the value of
the country's currency is constantly decreasing, compensation for the
decrease in the value of the currency is a good justification for predicting
this condition. Maybe the lack of this condition is considered one of the
causes of damage to the obligee. The role of contracts as a means of wealth
distribution also shows the same thing. Despite this, the suspicion that such
a condition is usurious has always been raised by the opponents. Sometimes
such a doubt has been expressed even in cases where the Liquidated
Damages is equivalent to the reduced value of money and a solution to
compensate it. There is no agreement among jurists regarding the validity of
each of these different forms.

In any case, in the free market and based on experience, in order to
compensate for the decrease in the value of money or even to guarantee the
payment of money on a certain date, agreements are made between the
parties of the contract, which takes different forms. Sometimes the parties
agree that in case of delay in payment, damages will be awarded from a
certain time, and this damage can be equivalent to the inflation rate index,
less or more than it, and sometimes there may be an agreement from the
very beginning that an certain amount in addition to principal amount shall
be paid.



The Penalty Clause in Monetary Obligations by Analyzing the ... 297

PURPOSE

The authors of this research aim to investigate the validity of the liquidated
damages in monetary debts, its nature, the suspicion of usurious
transactions, and the possibility of adjusting it. In order to pay more
attention to the practical results of the discussion, in addition to following
the opinions of jurists and examining legal doctrine, the judgments of the
courts have also been examined.

METHODOLOGY

The research method is descriptive analysis and it has been done by reading
books and articles and referring to internet sites with the analysis of
jurisprudence.

FINDINGS

It is possible for the parties to the contract, in the contract or in a condition
independent of the contract, to specify in advance the damages caused by
the breach of obligations, so that if the obligor does not fulfill the obligation
in the stipulated time, he pays a certain amount to the obligee. Some jurists
have called this condition penalty clause and most of them called it
liquidated damages. It seems that the primary remedy for breach of a
positive obligation is specific performance. In fact, if we consider it as an
independent contract, the nature of subordination is removed, and we will
face a problem to dissolve the condition during termination or dismissal, if it
is not specified in the contract. However, we must keep in mind that the
condition of the contract is also a contract with all the accessories. This
condition has a threefold nature; In addition to determining the damage in
advance, it make the obligation more binding for obligor as well as limits
his responsibility. The inclusion of the liquidated damages even makes it
unnecessary for obligee observing the conditions of Article 522 of the Civil
Procedure Law, such as the creditor's demand and the debtor's financial
ability. According to Article 230 of the Civil Code, the legislator has
accepted this foresight. One of the features of the obligation is the reduction
of procedure time, no need for multiple experts, and reduction of lawsuits.
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liquidated damages is sometimes for delay in fulfilling the obligation and
sometimes for non-fulfillment of the obligationIn Iranian law, it has been
possible to foresee the loss as a lump sum and in the form of a condition in
the contract, even if it is more than the actual loss was specific to non-
monetary obligations. Although in monetary obligations, the provision of
the liquidated damages to any amount, even to the extent of disturbing the
balance of the contract, is against the theories of economic analysis of law,
but it is not in contradiction with the application of Article 230 of the Civil
Code.

Examining the history of the subject in common law shows that if the
liquidated damages is of a penal nature due to opposition to public order, it
will not be valid. On the contrary, in the case of a liquidated damages where
the agreed amount has a logical relationship with the foreseeable damages
caused by the breach of the contract, the parties will be bound by it. But the
difficulty in determining the nature of the condition in terms of whether it is
penal or contractual remained until in 2015, two judges of the Supreme
Court of England named Lord Neuberger and Lord Sumption proposed a
criterion for determining the penal condition: " The true test is whether the
impugned provision is a secondary obligation which imposes a detriment on
the contract-breaker out of all proportion to any legitimate interest of the
innocent party in the enforcement of the primary obligation. The innocent
party can have no proper interest in simply punishing the defaulter. His
interest is in performance or in some appropriate alternative to
performance." Anyway, there are two opinions about the possibility of
adjusting the condition of the exorbitant liquidated damages. According to
the first opinion, the condition of the exorbitant liquidated damages cannot
be adjusted either due to the invalidity of the original condition or due to the
absolute validity of the condition. Those who have commented on the
invalidity of the condition of the exorbitant liquidated damages, often refer
to the transactional justice, lack of power to deliver/perform, unfairness and
lack of balance and they believe that Article 230 of the Civil Code should
be applicable only on customary cases.
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CONCLUSION

From the point of view of the economic analysis of law, the contract is a
means of wealth distribution. Human will is free to create wealth creatively.
From this point of view, in all legal systems, the agreement of the parties on
the liquidated damages is permissible as long as it is not against the public
order and does not turn against itself. However, in Iran's legal system, there
were severe differences in the jurisprudence and legal doctrine regarding the
prediction of the liquidated damages to such an extent that it led to the
issuance of the precedent-making judgement No. 805 dated 10/16/2019. In
this decision, the determination of the liquidated damages in monetary
obligations was recognized as legal, but to determine the limits of this
obligation, a vague criterion was considered under the title of compliance
with mandatory provisions, including monetary laws, according to which
the parties to the contract must comply with mandatory provisions,
including Article 975 of the Civil Code and monetary regulations, especially
the byelaws of the Central Bank and the Council of Money and Credit
regarding the determination of interest rates, otherwise the entire condition
related to the liquidated damages may be exposed to the nullity. Issuing this
judgement made it incorrect this interpretation that Article 230 of the Civil
Code is specific to the non-monetary obligations. The advantage of such a
theory is that the amount of damage does not exceed the extent of primary
obligation and the balance will not be upset, and based on the logic of the
economic analysis of law, the implementation of the primary obligation is
still more favorable for the obligee than demanding the liquidated damages.
Another solution is to limit the amount of commitment to the limit set by the
Money and Credit Council. Among these two opinions, it may be more
appropriate to limit the amount of the liquidated damages to the banking
regulations, provided that it does not exceed the primary obligation. in
banking regulations, monetary obligations arise from contracts whose
subject is production, but between real persons, the subject of the contract is
not necessarily production so that there is noticeable financial return.
Therefore, taking a heavy commitment can lead to the exploitation of
debtors as the weaker party in the creditor-debtor relationship.
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INTRODUCTION

Investment arbitration is a peculiar mixture of features from classical
commercial arbitration, public (international) adjudication, and domestic
court procedure. Generally, investment arbitration involves a sovereign host
state (the recipient of international investment), which is the respondent in
the arbitration procedure. Typically, the claimant is a foreign private
investor who challenges acts and measures of the sovereign that somehow
detrimented the investor’s interests (for example, nationalization and
expropriation). The object of the investor’s claim is mostly obtaining
compensatory damages for harm caused by the state’s alleged breach of the
applicable standards of review.

In investment arbitration, the jurisdictional basis may be different. It tends
to be based in the underlying investment treaty. Depending on the specific
treaty at hand, the investor may state a claim pursuant to the UNCITRAL
rules, ICSID rules, ICSID Additional Facility Rules or a generic ad-hoc
arbitration structure. In typical operation for various BITSs, the recipient state
generally consents generally in advance to compulsory dispute arbitration
with foreign investors as a group, rather than as a specific and nominated
counterpart. In investment arbitration, the jurisdictional basis may be
different. It tends to be based in the underlying investment treaty.
Depending on the specific treaty at hand, the investor may state a claim
pursuant to the UNCITRAL rules, ICSID rules, ICSID Additional Facility
Rules or a generic ad-hoc arbitration structure. In typical operation for
various BITs, the recipient state generally consents generally in advance to
compulsory dispute arbitration with foreign investors as a group, rather than
as a specific and nominated counterpart.

a third-party funder includes any person or entity who pro-vides monetary
support to a party involved in an actual or potential dispute, with a view to
obtaining a return on the original monetary investment.1 Third-party
funding can be, and is, provided in all types of disputes across many
different jurisdictions. Yet, despite its prevalence, there is currently no
provi-sion in arbitration institutional rules explicitly defining third-party
funding.
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The first entity to promulgate guidelines regarding third-party funding
was the IBA in its Guidelines on Conflicts of Interest in
International  Arbitration, last revised in 2014.6 The IBA centers its
definition of a third-party funder on the funder’s “direct economic
interest in the award... in addition, the IBA guidelines also place a duty on
parties to disclose the identity of their third —party funder to the arbitral
tribunal.

PURPOSE

Third_ party funding has gaind increased visibility and understanding
globally’ as evidenced through’ on the one hand’ the growing tolerance of
its use by courts and tribunals across different jurisdictions and through the
enactment of legislation” on the other. Such regulation is applicable in
international arbitration to the extent that the seat of arbitration chooses to
apply its domestic laws to international arbitrations seates there’ like in
Hong Kong and Singapore. In addition’ it is possible that a domestic court
deciding whether to recognize’ confirm’ enforce’ or vacate an international
arbitration award many apply its own laws on third _ party funding to
enforance its domestic public policy in accordance with Article v of the new
York Convention

These types of investments can be made to support any or all of the
jurisdition’ merits’ or enforecement phases of an award’ paoviding
flexibility to both a claimant and the third _ party funder. This investment is
made on a nonrecourse basis’ meaning that the claimant has no obligation to
reimburse the third _ party funder if the claim is unsuccessful.

METHODOLOGY

This study is applied in terms of purpose and descriptive-analytical in terms
of methodology and nature. The necessary data and statistics were collected
by library method.

FINDING
Concerning the rules on shifting legal costs of the prevailing party, in
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default of choice the law of the seat of the arbitration (lex arbitri) is
decisive.80 In European commercial arbitration, the English rule (also
known as the “costs follow the event” rule§1)

This is a full shift on an indemnity basis of both the prevailing party
solicitors’ and arbitrators’ legal fees. In more diluted forms, in ordinary
court procedure in some jurisdictions (such as Germany), the costs of the
prevailing party are shifted to the losing party according to a fixed tariff
and/or a percentage proportional to the claim

By contrast, the U.S. commercial arbitration system tends to build on the
“American rule,” meaning that every party bears its own legal costs,
although parties may agree otherwise. Likewise, public international law
litigation resembles the American rule. In conclusion, the models for cost
shifting can be summarized as follows:

e English rule Loser pays both own expenses and all costs of the opponent,
insofar as these adverse costs are deemed reasonable by the arbitral tribunal
e American rule Each party bears own costs ¢ German rule Loser pays both
own costs and those of the opponent, according to a fixed tariff and/or a
fixed percentage, proportional to the claim

No such predictability exists. In international investment arbitration, the
English and the American rules are used alternately. A definite trend
favoring one or the other has not yet emerged.

CONCLUSION

Recent deveiopments and changes in domestic regulations continue to bring
third — party funding to the forefront of international arbitration’
generally’and investment arbitration’ in particular. Third — party funding has
graduated from a new funding mechanism to a widespread financing tool
used in international arbitration. Third party funding of claimants in
investment arbitration brings to light challenges inherent in the design of the
investment arbitration system that will soon need to be addressed.

Although there is little empirical data on the behavioral implications of TPF
involvement, there is a strand of research on the behavioral influence of
various remuneration methods in civil litigation. Based on available
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empirical research, these influences of the TPF arrangement on the behavior
of the involved parties seem plausible: A TPF funder will be (more) likely
to ¢ Emph A TPF funder will be (more) likely to ¢ Emphasize the risk of
(partially) losing the case or not fully disclosing the chances of success e
Merely take on highly meritorious claims e Prefer to take on higher-value
cases, and therefore perform a focused risk assessment in accepting the
claimant’s case by optimizing due-diligence efforts to minimize adverse
selection and moral hazard,e gaining access to information held by the
claimant essential for the assessment of the viability of the claim, and
avoiding mistakes by inserting clauses in the TPF contract shifting
associated risks of withheld information to the claimant e Try to keep the
TPF arrangement undisclosed and confidential if there is uncertainty of the
effect of disclosure on the court/arbitrators decision concerning both
substantive issues such as quantum of damages, causation, contributory
negligence, and procedural issues such as cost-shifting orders ¢ Want to
control the litigation strategy if it feels that either claimant or their counsel
is not applying an appropriate strategy e Monitor and control cost of legal
counsel (probably strongest under the American rule, slightly less strong
under the German rule, and weakest under the English rule) Claimant will
be (more) likely to e Weigh costs and benefits of litigation more consciously
before deciding to take out a TPF e Have incentive not to disclose to the
funder information that would diminish the chances of acceptance of the
case Respondent will be (more) likely to e Settle with claimant for a higher
amount if they know the claimant has resources to pursue litigation (TPF as
leverage) e Try to establish if there are inappropriate liaisons between the
TPF and the arbitrators in order to challenge the latter
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Court of Arbitration, Note to Parties and Arbitral Tribunals on the Conduct of Arbitration
Under the ICC Rules of Arbitration 24 (2017), https: //cdn.icewbo.org / content / uploads /

sites / 3/ 2017/03 / ICC - Note - to - Parties - and - Arbitral - Tribunals - on the - Conduct -
of - Arbitration
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For example, the dissenting opinion of Dr. Kamal Hossain in Teinver v. Argentina sets out
the terms of the funding agreement between the claimants and Burford Capital Limited.
From any compensation paid to claimant, Burford Capital Limited would be entitled to
receive "40% of the first $ 100 million [,] 30% of the net recovery amount between $ 100
million and $ 500 million [,] 25% of the net recovery amount between $ 500 million and $
800 million [, and] 15% of the net recovery amount above $ 800 million. “See Teinver SA
et al. V. Argentine Republic, ICSID Case No. ARB / 09/1, Dissenting Opinion of Kamal
Hossain, 20 (2017).
2- See, e.g., Press Release, Eco Oro Minerals Corp., Eco Oro Minerals Announces
Investment by Tenor Capital (July 22, 2016), http://www.eco-
oro.com/s/NewsReleases.asp? ReportID = 756943. See also Sebastian Perry, Claimant sells
securities linked to ICSID Award, GLOBAL ARB. REV. (Oct. 28, 2011).
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See, e.g., Press Release, Owens - Illinois, Inc., 01 - Reports Second Quarter 2017 Results
(2017), http://mwww.oi.com/Newsroom/O-1-REPORTS-SECOND-QUARTER-2017

RESULTS: -Continued - strong - business - performance - and- favorable - non -
operational tailwinds - drive - 2017 - earnings - guidance - higher / (stating "a European
subsidiary of the Company sold to a third party its right, title and interest in amounts due
under its arbitration award against Venezuela. Consideration, the subsidiary received a cash
payment of $ 115 million, and retains a modest potential upside depending upon recovery
of the award. In the event the award is partially or completely annulled, the subsidiary may
be required to repay up to the entire amount of the cash payment to the third party. ").
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For example, this structure could work well in situations where the same law firm is
regularly used by the claimant against the same respondent State. A good example of this

type of situation is the recent set of solar energy claims arising from the same measures
brought against Spain pursuant to the Energy Charter Treaty
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One can easily see that, if a party becomes aware of the other party's litiga tion budget, an
incentive might be created to bring dilatory requests or arguments simply to exhaust that
budget before the case is over. Cases abound where legitimate claimants threw the towel for
budgetary reasons only. Investment arbitration - and international arbitration generally -

would have nothing to gain from favoring such tactics, which it spends a great deal of time
and energy fighting otherwise.
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Tecnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. 2,
Award, p 86 (2003) (noting the "considerable difference in the amount paid under the
tender offer for the assets related to the Landfill US $ 4,028,788 - and the relief sought by
the Claimant, amounting to US $ 52,000,000 ...); Wena Hotels Ltd. v. Arab Republic of
Egypt, ICSID Case No. ARB / 98/4. (Ruling that "the Tribunal is disinclined to grant
Wena's request for lost profits and lost opportunities given the large disparity between the
requested amount (GBE 45-7 million) and Wena's stated investment in the two hotels.
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ABSTRACT

Nowadays surface runoff pollution as a crisis of human societies, has forced
most countries to seek legal solutions to solve this phenomenon, the most
important of which is the establishment of civil liability in this area.
Although, according to economic analysis, compensation can not have much
effect on optimal deterrence, nevertheless, its effect on reducing water
pollution can not be denied.

This study, after a comprehensive review of available sources and then
analyzing the findings, has concluded that the mere existence of pollution
causes harm, so it is sufficient to determine the causality relationship
between the pollution and its actor in order to establish civil liability; In
addition, the government can be held liable for damages, both in terms of
supervision and ownership, and by providing a broad interpretation of the
concept of "beneficiary”, it can be said that NGOs are considered
"beneficiaries” in making such claims and assuming victory in litigation,
compensation can be used for sustainable development.

Finally, according to the model of sustainable development in the economy,
the production of goods is not only a subordinate of labor and capital, but
must also be considered in the production process, materials and
environmental goods such as water. Therefore, from the perspective of
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environmental economics, water pollution is considered as a cost of
production or consumption, and the higher this cost, the optimal production
and economic growth will not be a subordinate of sustainable development.

Keywords: Optimal deterrence, Pollution, Loss, Compensation, Surface
Runoff

INTRODUCTION

Due to the increase in global warming in the last century, which is caused
by the unsustainable development of industry, technology and the growth of
economic activities, regardless of environmental capabilities as well as the
reliance of the global economy to fossil fuels has caused surface runoff to be
exposed to a serious risk of pollution in such a way that scientific forecasts
indicate that the continuation of the current situation will face an undeniable
risk for the human health in the near future. That's why, some legal systems,
according to the above necessities, have tried to prepare effective legal
mechanisms for the polluters of surface runoff. In the meantime, due to the
fact that the polluters of the mentioned sources are mostly natural and legal
persons, who have superior economic power, or in some cases, they are
governments, who have monopolized large companies, the legal disputes
towards the preservation of the mentioned waters and finally the protection
of public interests are faced with serious challenges. In Iran, due to its
geographical position and being in a water-scarce region, the need to
preserve and maintain these waters appears more important, but nevertheless
, there are no comprehensive regulations regarding the establishment of
responsibility for water polluters, and the government has not paid enough
attention to the preservation of these vital and valuable resources due to
exclusive economic activities, especially in the oil industry. In addition,
many Yyears ago, the legislator has passed laws to improve the existing
situation, among the most important of them is the Water Law and Methods
of Nationalization of Water that approved in 18 July 1968. Through its
seventh chapter under the title of prevention of pollution of water resources
and in articles 55 to 58, in addition to stating that it is forbidden to pollute
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water, he defined pollution in Article 56. in Article 57 also obliges the
Ministry of Water and Electricity, to approve the by-law of water pollution
prevention by the Council of Ministers, but in the end, it did not mention the
civil responsibility of the polluters.

PURPOSE

In this research, by examining the general principles of civil liability as
well as the specific laws in the area of surface runoff, an attempt has been
made to answer this question, whether it is possible to establish liability in
the case of water pollution? In the assumption of responsibility, how will the
compensation be? If it is not possible to restore the situation to the previous
state, how will the compensation be paid? From an economic point of view,
to what extent the pollution of surface runoff would be effective on the
economies dependent on them, and finally, how will the effectiveness of
legal rules related to the mentioned waters be analyzed? In this article,
efforts have been made to provide appropriate answers to the mentioned
questions with a comprehensive review of existing laws and sources.

METHODOLOGY

This research has been organized in four headlines and by dividing the
content into sections and parts, also based on the elements of civil liability.
Effort has been made to specifically focus on the role of persons who are
involved in the pollution of surface runoff, as well as how to compensate for
losses by expanding the range of interested parties in filing a claim for
damages.

The above research has been done with a descriptive-analytical approach
and relying on documentary data. According to the proposed topic, the
conditions required it to be compiled using the library method, in such a
way that in order to achieve the desired results, it should be done through
taking notes and at first after collecting and studying the relevant and valid
sources such as books, articles that have been compiled in advance by other
professors and students, as well as the laws that have been approved in
relation to this topic, and finally, the analysis and description of the existing
findings have been done to express the results obtained in this research.
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FINDINGS

Based on the findings of this research, it can be said that if the government
does not continuously monitor the implementation of water protection
regulations in the process of producing goods, it has committed a fault due
to negligence in performing its duty, and the legal entity of the government
is responsible for compensation in such cases. It should be noted that the
establishment of such responsibility will not ignore the responsibility of the
doer, and if the doer of the loss is defined, he will be responsible for the
loss. On the other hand, in some cases, the government is responsible for
both operation and supervision. It will be like when the government does
trade and in the same way it causes the pollution of surface runoff.

On the other hand, by expanding the concept of interest in Article 2 of the
Civil Procedure Law, individuals or groups of them who are formed to
protect public interests and aim to advance the interests of the group or
society, and are called non-governmental organizations, can in order to
prevent damage to public interests, file lawsuits against water polluters and
demand compensation for the damages, because if these people are unable
to file such a lawsuit, then the damage to public and its interests will be
inevitable.

Finally, from the point of view of economic law, if the growth of production
is the result of spending from natural resources, especially surface runoff, in
an unconventional way that causes pollution of these waters, then the
environmental costs due to production will increase so much that in the long
run, it will cause huge costs and as a result, the production process will not
be economical.

CONCLUSION

Although in today's world, the environment and water, which are part of the
vital resources for life on the planet, are the biggest victims due to
unsustainable development, that impact on the lives of millions of people
around the world is obvious and clear, but the idea of protection and the
preservation of these waters has forced governments to be diligent in their
preservation by establishing regulations. Regarding the surface runoff, what
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has brought the situation of the mentioned waters to a critical state is their
pollution in a way that negatively affects the health of humans, cattle and
aquatic. On the other hand, the long-term nature of damage caused by water
pollution is such that its effects may be identified years later.

Although from the point of view of economic analysis, optimal deterrence is
a concept beyond compensation, and on this basis, the civil liability system
should encourage people to increase the level of caution in performing risk-
based activities, but it does not seem that we can believe in to be a complete
effect of the compensation system at a level of deterrence, so as the issues
discussed in this research were examined in detail, basically, the mere
presence of pollution in the sense of Article 56 of the Water Law and
Methods of Nationalization of Water is considered a realized loss, and now
establishing the relationship of causation between the damage and the causer
will complete the elements of civil liability and thus the responsibility will
be established for the causer.

In regard to the method of compensating the loss, if it is possible to restore
the situation to the state before the pollution, the person causing the damage
will be obliged to act in such a way that the said pollution is removed in
general, but if this is not possible or because of the long-lasting nature of the
damage, it cannot be done in a short time, it is necessary for the causer of
the damage to pay the damage to the victims of the damage. Sometimes this
damage is caused directly to the individuals and it is obvious that the
damage will be paid directly to them, but this is not the whole story, rather,
in most cases, the damage is caused to the public. In this regard, it is
appropriate to pay damages for sustainable development. On the other hand,
non-governmental organizations, based on the criteria of Article 66 of the
Criminal Procedure Law, as well as the expanded interpretation of the
concept of "beneficiary” contained in Article 2 of the Civil Procedure Law,
can sue for damages as representatives or prosecutors in order to protect
public interests.

REFERENCE
[1] Angelo, M. j., & Morris, J. (2018). Maintaining a Healthy Water Supply



Encyclopedia of Economic law Journal, 29: 21, 2022 376

While Growing a Healthy Food Supply: Legal Toolfor Cleaning Up
Agricultural Water Pollution. Kansas Law Review Inc, 1003- 1041.

[2] Ansari, M. e. (1969). Frado al asool - al rasaiel. Tehran: Mostafavi.

[3] Bahrami ahmadi, H., & Fahimi, A. (2008). Foundation of Environment
civil Responsibility in Islamic Jurisprudence and Iranan Law. Journal
of Islamic Education and Law, 121-150.

[4] Bi Abi, H., Mohamadi, H., & Abolhasani, L. (2015). The effect of
selected economic factors on ground water pollution in the group of
developed killers. Agricultural Economice and Development, 87.

[5] D.R karimi, a. (2009). Civil procedure. (1, Ed.) Tehran: Majd.

[6] D.r mohaghegh damad, s. m. (2007). Islamic Jurisprudence Rules 1.
Tehran: markaz nashr oloom eslami.

[7] D.R Shams, A. (2016). Civil procedure. Tehran: Derak.

[8] D.r Vahedi, G. (2009). Civil procedure. Tehran: Mizan.

[9] Dadgar, I., & Nazari, R. (2012). The effect of environmental pollution
on economic growth. Health, environment and sustainable
development, (pp. 4,5). Bandar abas.

[10]Firoozi, & et.al. (2017). Evaluation of Environmental Sustianability
Indicators, with emphasis on air pollution and industrial pollutants,
Case Study: Ahvaz Metropolis. Biannal Journal of Urbun Ecology
Researches, 13-28.

[11]Firoozi, M., & et.al. (2014). Assessment of unsustaiable environmental
indicators With an emphasis onwaterpoiiution. Quarterly Journal of
Geograghy, 70-85.

[12]Ghsemzade ansari, s. m. (2017). Obligations and civil liability without a
contract. nashr mizan.

[13]Golab kesh, s., & Ghanbari adivi, z. (2008). Investigatingindustrial and
agriculterul pollutantS IN SHadegan wetland managementand
conservation. seminar abiary va kahesh tabkhir, (p. 10). tehran.

[14]Golmohamadi, S. (2010). The role and particpation of NGOs in the
development of environmental law. fasiname mohitzist.

[15]hashemi, S. A. (2013). Numerous tools in civil liability. Knowledge of
civil law, 10.



Legal and Economic Analysis of Surface Runoff Losses and How to Compensate 377

[16]Heidari, F., & Ghasemi, N. (2012). Investigation of civil Liability
caused by Environmental Damage. Journal of pablic LawRereserch(in
persian), 4-11.

[17]Islam, S., & et.al. (2015). Assessing Heavy metal pollution in surface
water and sediment: A preliminary assessment of an urbun riverin a
daveloping countrol. Pollution, 307.

[18]Jorden, P. (2007). principles of civil liability.

[19]Kargar dehbideh, N., & Esmaili, A. (2016). Evaluation of economic
factors affecting environmental pollution in Iran. Agricultural
Economics Research, 86.

[20]Katoozian, N. (1998). Legal events. Tehran: Enteshar.

[21]Katoozian, N. (2008). Non- contractual obligations. Tehran: University
of Tehran.

[22]Katoozian, N. (2008). Out - of- contract requirements. Tehran:
University of Tehran.

[23]Khosroshahi. (2007). Water Resourcce strategy in Desert and
Desertification. Tehran: enteshrat jangal va marta.

[24]Majed, V., & Golzary- ghalejoughi, s. (2016). Economic and
Environmental Analysis of Wastewater Collecting and Treatment.
Jornal of Water and Sustainable Development, 83-92.

[25]Masum Billah, M. (2014). Effects of Insurance on Maritime Liability
Law: A Legal and Economic Analysis. Switzerland: A Legal and
Economic Analsis.

[26]Naseri, H., & ally. (2013). The effect of natral and Human Factors on
the Quality of water Resources in the Badleganat plain of isfahan.
Quartely Journal of Erth Sciences, 6.

[27]Poor esmaily, A. (2014). AComparative Study of the Impact of
Damaged Liability on Common Law. Fehgh va hoghoogh eslami, 13.
[28]Rostami, H., & Shabani Kondseri, H. (2016). Establishing a causal
relationship assuming the intervention of various factors in crimes and
financial damages( with emphasis on the Islamic penal Code 2013).
Criminal Law Research, 156.

[29]Sadeghi, m., & johari, m. (2013). Interested Party within the Law and



Encyclopedia of Economic law Journal, 29: 21, 2022 378

Judicial Precedent in Invention Actions. Judicial Law Views, 117-144.

[30]Safar, N. (2015). p. p.6.

[31]Safar, N. (2015). Protecting the seas and oceans in line with the 2015
Sustainable Development Goal. 7.

[32]Safayi, s. H., & Rahimi, H. (2014). Civil liability ( non-contractual
requirements). Tehran: Samt.

[33]Salatin, P., & Tajik, s. (2017). The Impact of Water Pollution on Health
Economics: A Panel Data Approach. Human & Environment, 47-57.
[34]Saleh, I., & et.al. (2012). Investigation of Macro economical Variable
on Water Pollution in Iran. Irrigation & Water Engineering, 57-67.
[35]Sarmad, M. (1981). Water law - water law and how to nationalize it.

Tehran: Majd.

[36]Shah hoseini, A., & Mashhadi, A. (2014). Environmental compencation
Besed on the 2001 international law on the principles of Allocating
Losses in Transboudary Damage caused by Hzardos Activities.
motaleat hoghoogh omoomi, 141-165.

[37]Smith, A. (2014). Analysis of Environmental and Economic Damages
from British petro hem'sDeepwater Horizon oill's pill. Albany
LawReview, 25.

[38]Smith, L. C., & Ed. (2014). Analysis of Environmental and Economic
Damages from British Petroleum's Deepwater Horizon Qil Spill. Albany
Law, 5.

[39]Smith, L., & ed. (2014). Analysis of Environmental and Economic
Damages from British Petrolem's Deepwater Horizon Oil Spill. Albany
Law.

[40]Taghi zadeh ansary, M. (2020). Enviroment rights in iran. Tehran:
Samte tehran.

[41]Taghizade ansari, M., & Hashemi, s. A. (2017). civil liability(
indemnity). Tehran: payamnoor univercity.

[42]Wen, C. a. (2011). Economic and environmental effects of water
pollution Abatement policy in chaina: a Dynamic computable ageneral
Equilibrium Analysis. Presented as 16 GTAP, (p. 11). China.

[43]Yao, H., & Ed. (2016). Economic Estimation of the Losses Caused by



Legal and Economic Analysis of Surface Runoff Losses and How to Compensate 379

Surface Water Polltion Accidents in China from the Perspective of
Water Bodie's Functions. Environmental Research and Public Health.
[44]Zare barzeshi, M., & Bakhshi, H. (2013). Erthquake, groundwater
contamination and its effects on the environmental protection and
planning. The First Natial Conference on Planning and Environmental

Protection, p. 5.



VFe QL’I.«HU})L@J AR S)La-a;' ‘V.QJ;WJLnM.:J?A)_g: dﬁw‘ (3}5}- aellisls MM}J

& 03T 3 b Slaub ) ol § Sads> Juloo
Oby Ol 090 9 (b SN

Vol
ooy 29y e
oMol ST olKiils o popas God> Loliw/

P bl 5 i u>l

VEC VYA LS G VYD S8 s b

oUw>

)guwnmngtjn,u,ﬁs¢\‘6ﬂ@\fotﬁ$o\p@fbéugm,);;,ﬂwft
23 e S g (5013 BOT (e 8 T oy pl Jor g 53 (558 Loyl 8L o
6L Ul ed Sl Sl galeasl gl Jdos o peis - STl o) 5 ol
o) 35 ST (ST 2alS™ 531, 0T 1 0lg o s g 5b AL adls aigy S 6,0550
2503 e 4S5 a8 5 o o (Al o e 53 n ulin b (o2 b SRR
oatin OT Joale 5 (S I s o dlaly Sl SIS ol 633 8 o 5 o 5ol g0 S5 4T
Al n 06 S eha g a5l Ob 3l a3 0D 33 8 e e g B33 S
4SS Ol 5 o 1AL psgho 3l g g s GBI L iz 133 8 (A Sl O s
Ol e )3 659 = u;lJéJsﬁ.\j;stasﬂ?«Cijtgin ksﬁL"Cf:;?CJl’)’ .:l@'r;f ol
uu;;\);,l.b_gw,:d}iﬂwuﬂ&;J_\tt,.a\ﬂ 35y S8 Il dre 5 S 3 Al e 0L
L LAV 5 e bl g gy 5l 4l g e 5,1 (5, 31 6 B0 VS 5
Gy 5 asT (ST o s lases sbasl late 5l ecpl ol 5,8 )13 Jaide 55 O dilen s )
oLl s 5 Co a5 05 VL a5 gl st 535 8 o i 5 me b A5 s

a.roohizadeh.k@gmail.com .J st sz 5 -


mailto:a.roohizadeh.k@gmail.com

YA 0l Ol yer 0926 9 (xbs sably) (Fog 51 (LA Syl ) golasdl g (Sgio Joloxi

by oyl Oy 0 c;:}ﬁ g ufu\i)\:)'b. 1o slgunls”
Q53,025 :JEL uwal

dodie .1
Ady 5 60l Cao Sl a5l 3L ST 105 s Sl b S miBlL
Shbaaeb oslinul peioman 5 (aoealons ) SLal b @ 4o g O (g3lasl glal Il
Sl 2Lasl 51 55 5 ol (650518 Gladlad 3 ST w3 pgems 5 (plend glas S
ST jr Lasjl 6 (oo (Glalls; o el 03 & ol Son ¢ Joud laist 5
A (s ity 0 ol (S T s s (5 e 53 s B o e 5 o
somaS e an |y i SV 558 Cumdg aslsl &S« OT 51 S ade la s iy
A e 4 00 50 Al e IR e b eSSs 5 0T s o et s T
\)Léj_a}‘;jﬁLSL&)K)).LWUL&‘D))&J&W}){JA&L@Q)}F&)JL’L}}:&-6\.&6%‘}‘
O& asSTes T Sl s @ eils opl s il 2l olaw (sl O wSTes IT (ol
)a\ﬁ)o:ﬁjﬂéalﬁa}é\Q)JjLg\)laﬁc.wg}b-j&upw\l:w)fiacb
o)ke clilosls 13 35 Hlamil )3 1) oolasl 685 S b & (il o g3 65,04
it Sl e L e sas il I Sl plondl s 5 58 e ST Lo g 3 o
Ssa i e 2T oS adiain 55 03,8 515 5 Ldlier Coambge 4 e 5 L 0Ll 55 el 4l
33 el Ol e 0355Il S sl o o 56855 5 WOT ol 51 eSS 5 Lai
e 5 s 5 s s s Lo T OB WSTen T 0 o S s )l o s
s S plis (ml b GBS a5 Gl o 53 0554 ()bl (ool sl Il
Coand 3 55y Cgr 33 i Ll 55 JIIE0 56 dim 8 cpl 0 3Mle (ol 28105 A
Od oo g 5 OT 056 a0 o g alaz 1 o8 ol 0ilny o gl ) (518 5 g2 o
52T wlin ST 51 6,8 o Olsie o OT 2 Joab 5 53 4 (2l \WFF s 0T
i el st ST il 03 JT ails ) ae aSG) pads )5SAe O 56 OA L OO 51 5a 5
bl go L 03 ges CalSa 1) B3 5 T Sojlis 55 OV o3le 43 5 Sl aistls  0F o3l 53 ST

o Sl 5 S Olajl 5 (oreb mlie Sliy 5 55587 Sl5s 5 ole Sl



e 9 Cownt 0loit (gl Ggdis anbiiils YAY

3 e nlgiss Lal il O piion o ol 40 15 ST (ST 51 (6,8 gl wobic T
cr! = O G (l 3 bl e 4y (Sl 0355 O & OB S a5 JT ke o i
GLaoT Ols) aiue) 53 352 50 ol (il s 50 5 (oo Sl s plo Gla (s p L ST
o s 15 DS LT (B 0T (53 05 LT 8 w5 005 frnly iy 0 el
5935 doal g 458 St Ol im0 g Sl s (55132 23 3 5 Sls Aal s 3 g
S ol e St il adll 3 e s e Jl 40 Cand g o3lel Ol &7 5y gy
4 sl sloslal 031l e b Lol (Sa T (oalasl e 51603 s dal 5 &0 50
SLaoT Lo s 3 3Ll L iyl s Gsim del g (cdaT,I8 554 dal g 5 30 Ul
o b B el o3 8 plazal dlin yl 53 €08 8 dal s 5153 o 5 50 68 55 da

3 g o3ls anagld gy 5 S e (Sla iy 4 3 g 5s e 5 5l el

(S S ghuo ¥
S oL > S s Vo WY Il g e S s 056 ) e3le o po
o s oz 5| s 09 Sl e Bo3 5 55 4 i (el S g5n O
Olizpan 5035 Ll 5 S 5l pe Lol ol 438 51,3 S0 56 b pdysysn 55 s
3 Gt S s s oyt 53 A 81 el sl o e ) s
o 3tin e 3 (S 3501 Uiy o 0 U ol ot s T3y 53 o slalilyy (S5 40T

..3}.3: 4.‘.'5-\3,; oj? d.‘)bg"_,.g}im

OF 53907 pagio .1 -¥

e s LT omla i DUl pygio L el argls OT (S5 T pgie 35,5 31 iy
a9, ¢SS 43 e ge claoT Wil 4&“_»)'@4_»): 5590 AT & b Olily,
AN s G 5 (25 ST il 53 oS 45 g0 i€ L gldIL 5 OYU cax o
s a0 OT 558 cd b 51 Sl o (L o8 s asilir S50 le 03,8 oo
0355 531 g 5 Blegn (B e e 03 (FL 1 G20 DT I b il 5 b ST
(Safar N.2015:6) .53 5 oo (5ol cpe oud S 03 o s sl



YAY 0l Ol yer 0926 9 (xbs sably) (Fog 51 (LA Syl ) golasdl g (Sgio Joloxi

5ba ST (S 0T Gy i bl el 03 503 1 o DUl 31 iy 5 5180 56 iy o
0T 0 (oo g 5 ST 05150 03ls Gshate Lo gots ool 0ds3 & Oy 056 45 adeies
(S5 ChS ST Sl ol T (b sl T ST plaes T 1 e
A3l 0LalS 5 0L 5T bboler bt Jb- a0 e 4 5 b 15 0T (K5 b s (bt
G a s dul( JLe b sl pe ol pan o3 55 S0 0505 Ll ues 53 das i
Loy 3L a5 oVl a5l e s gl Sl el oiae slsn ¢ 5 5 0 S el
5 e 5 e 5 et Glaail )8 5 Lol 5 iS5 JSU 5 65K slaeKans
OT ;2 oy oo A5 4y ol by 6l 03 503 (A5 ()l 3lge 1y L g5 OSB3l
33,8 o il ST dms i b b )b ) OT (ab LS 5 48 s
Slgn idny o 4 oS Bl o BLS1 Sl (S5 4T (3Ll ~awsl 5 (Sarmad.1981:128)
(S A0l Soles Koslen 5 ol i a S dpasT 1 gladase s 03T
(Ya0 & 355 3,15 Slaslolsy a0 b 5 1055 o 5 (6ol ol 3l bl & plust idhes |
[Ed.2016:4)
ptin 5> (ST nl s eal s oS (ol pge g OTS) (S5 0T psgin 4 2ET
Sl Jale a5 5587 (3 JT ampilir 0Tl 5 s 8 sl il )5 Ol ey B s

.J}__v..\.h\}ﬁ-faj.ea.l@&ﬁﬁ.cjjimﬂLﬁ%ﬁ)‘ﬁml)OquM\{W}ﬁ,C}é‘}Q

Sl Ol g 4 (b SOy O NT038IT o Cud gl F-Y

L 5 (e 3l el ool 1 I 3 e (LUl 08 w803 T o e
D) gt 4S5 S NG35 mlin Sa T 51 A6 Syl Ol 5 e (5LeeSTL 4 ¢ Sy
‘Jﬁfw‘_}g_&gl_w‘OMTJ};—)ML&QTJ”S_;E)J&MJQWJ:GQJr:j.‘.‘m
S50 g 5 o171 51 il Sl ¢ oo o lls O LS 03 T o o Sosolea
b ,aaS (mal ol 5yl 6,505 4 LT cdles 1,5 a8 S0l s Slylus Ol 4 OUT
5 50 o ) g (5 ool Ll 6 ) 47 (il o Cod s sl ol
(Taghizade ansari 35,5 ;5 o see Bl 4 Sl 5555 St el (San &S cdas oo
& Hashemi.2017:118)



o5 § o 0, Loy (oLl §gdi> aoliiils YAY

aw SBOLIg) F3gT 51 A6 ke Sl ghus S5 K'Y

OB WS o3 AT oyt 53 5 el ol (SVLin o S (20 ke S s Y50
53 s Ll ol e 4T o e £ 555 4 S5 (S IT Ysans 3 ek ol
U LT o 5 o 5 s oS plosl L1545 Slaldlad O ol s 1) 40 Y Slbla (g 50 5o
Gims (6 b s 63 dal i Sl b g 0L 5T cailudl Cudl 55 O pue LOT CJlab
Jom Ol s iy 555 Y HLOL S Jond OG- 5 —) e aw 3 gy O e
(Katoozian, Non-contractual Al s (5,90 Sl 0l 3,19 4S (5 b 5 i
L) oS a3 il 5 o0 (o Slalls) S 39T o5~ 4345 obligation.2008:241)
Jolse 5 D3 o S sy ¥ (ST bl Jol g =Y 1) bt 8 b3 e a
5 B Al g 05 0L et dom gta (2 s OT 51 0 3.5 05 o ¢ S5 40T sl
345k 4T (630 pa S5 515 g Al mmns 03005 (S e 31 Sl allas gl 50 sl
bl Ll s Wl 53 aS 31l s hate bl 55 48T Sl ol 3,8 515 4 55550 idu o]
33 108056 0l b S (ST Ss,m 5 6 al 5505 )05 515 Gde C s i
e 534S (mal OLaLE 5 0L T 0Ll ke Olusl Il 4 pie S HI jdeo O 515 07 o5k

Sl 0l 415 3 O & funedSas Jo

aw SOy ST 3l A6 soladl 9 Sgi> 6T £-Y
o s G Vb edlgal 53 el il Sl Ssle b5 e gite S gten 056 Y 03ke 0Ly 4
e SLacUls) (Sa T o pas )3 45 polidl St 5 Codlvas acdad b ohos Conie
a5 03,5 s O (K55 g Conee ()l 0l g0 O3 G110 Sl a5 L 3
i S8 ol (il Ul 5 QLS 0L 5T 0Ll o 4 s i ol ol
Ly Sl Jee0l 5ot .35 8 o O smims ) i il o slowl 5T 31 53 o8 Dl )3 i
3 S0 3l 5 s gn el 3ol g 5 e Lle S0 DS S 5 8 L O g
504t b a1 T Dl g g Jodd 5 e 5 S 855 2 ME 56 5 b S
3 5 i b Do) gty 5 |y i ool K3 s g 515 05 8 on 0L T sl el
LAl sl cilodd o3 JT I3yl 5558 3155 & (65T Sls g sn 51 (61 0 0 G2 b



YAQ 0l Ol yer 0926 9 (xbs sably) (Fog 51 (LA Syl ) golasdl g (Sgio Joloxi

AU 0T s s Sty ol ol lilis o il o (G305 5 (6,50 DY s
cg._wm)ﬂrﬁl;1,)J§Aéuuwij\upsu&@}:o%y,u\4;;\;\?
oy g Ao (il adls Wl e e 6,50 K, S sl ST J1 s esyls g0l
Y pame CoiS 5 LS 2l 5 b Sl e K 5l ot VT s s (6555087 idw 55 &S
S 3 5 Sl a0 sty 1y AL gn lansl ol 3o b 516815 (ol le ¢ 2
Y amn 4558 sl oS e 03 s 3 4 Caliie (las sl 5 Jamnd sl U S0
e o2l (S3 3T enl 053e ¢ (KDOsroshahi.2007:10) ol o3 a5 jlsaddst | gn yos sl
I S i S pod 0l sl glag Lo Ol CiSin sy o bl 3 b S
Oy g e lodd 3ol Lo ylaw 4 sl 5153 487 ol )b 5 ) Cows 517 Ol
Lol 53 48T 4T iy doal o JLis @ amsle (sl 1) (6ol (308l (SOOL S ¢t 8

L'L;.:LEJ(“?V ﬂj;..cj‘*;" a)dlﬂ%:;:ﬁa\fu)\.\s;ﬁ)6.&3}5@\@1@\&“

03 ey 4S5 0 o (il dial 1y ke S e G 53 55 pellaas g s
Aal 5 Ol bl i s s bl g el 53 0L B ¢ ke ol s G s
(sh 308 S s T 3555 Ol 5 S Cal ool Sl e iin S 22T Lal (iils
Ll Ol e 15 St 5 Oy oSl S e dal s o 350 02505 S0k olgiss
(Golmohammadi.2010:14) .cils J gs (e 5 SAOLS )3 (gn gas Wlie
YU s (b lacUlyy (ST 51 56 0L5 L el )3 &8 (gla g & 4 5
Sy pes 5 s 53 55 La0L 5 5l s onl 45 el opl BB OV 0 023 8 O 50
das 1,8 5l St s 5 sba | ol St Sl (Sn (S5 JT 4l ol sl o
OLaLE 5 DUl LT Sl s INest | s b (Glapiona 1035 o0 2 b 4l s
3 S 3 S a5 F 0L Sigts 53 acpl 5 a oS Iy s 4 1) oapes pilie
szl 6‘—“;’1“:“ & ol Jb s S Sl é Oblssbamsl I (& podite 4 pioeen
O e 5 0L 3 45 el ) laes Sladst 5 YIS 5 K i 55 ol 5,15
S s arle 51 s Ladb 1y A5 015 e S Mnl dn 5 el il 55 L p oo
e el pliy 6358 5 shte G 5 Jaome VIS 55150 el 5l 5 > L Sl

O me L A 5 a5 Olsiean (b LT (S5 0T 15 53 5 o S o Ll



e 9 s 0 ylous ¢ gOLaBl Foi> doliiils YAF

(Salatin&Tajik.2017:48).x5 &

& o7 sbm! klge 0-Y
S (Ulod s ko ww (slaUly, 53 (ST sloul Eel il Julse bl Jl> s

13 god (Gl (reb 5 (Sl s 53 4 15 T 015 o

b Jolgs -0-Y
il oo ek cLasUly, 53 (ST auiSslonl cacks Joslge 31 Sbgwy 5 4305
SLa SSE 5 Sl (51655 5 (55T pazr (saaSed oy 5 5 gl L 15 o8 0y o
s e fed G2k 51 Sl swy 5 (Zare barzeshi & Bakhshi.2013:3,4) 58 5 s 0,503
(Naseri & dtes 5T oo @l 3 1, 0T (S5 JT Sl g cbie 0l 0955 4 10T 03 305 51 o
ally.2013:6)

Sl Jolge ¥-0-¥

23 Sl Jale oS ol ) i 0l 5 e Laabedie 4T il ol g o s
O s ool 3 assT ] gl at bl Sde S g O 1 S Ol gisa Ll g o i
ST 5lrs (e (Lol o Ll Jolge Ibes 1 s ST ol ol s 0T JLis
Eoomsyn Jud b g Jalse nl 48 gezme S (a8 b sl ol 5 5 a5 L 8
Y JWBF

O 31 b oLl sladiy B 9 AL I e SBONLL .U
SRl 31 0313 51,8 o gl 53 G b Sl 5 it S ot (St w3 (3lal S,
5 Cblim 3158 23 036 pman 5 (oo (Slablsy 5 CBli 4 Cond (A 5 el
2 LS Glaa o O o p ks LOT Zuley 4 ¢ ombam slalilsy (ST 51 6,8
e OT Jlis 4 5 b o OO J gl 4heds GloolSins & sl IS 05 503 gomn L

A5 1 0T (o 0T Sl sn o (2] 0555 4 0l 40l Oyt LONSB 6 5



YAY 0l Ol yer 0926 9 (xbs sably) (Fog 51 (LA Syl ) golasdl g (Sgio Joloxi

3558 5348 5 g (55T Gl ) 4503 Ol e . (Fir00zi €t al.2017:27) ol 05,57
SNBSSl oy s FVA 31 i 0315 Lolassl b oS de 548" 48 ol 0T Sl o
Sloul ja )y A o, e (i gd oo adi mbw GLaUly,y O3 4 45 5 4 o
Ol s 48 5 &) oo Sliiions bl o 48 (il 03 5as L | Cantas jidu 3 S 36T
ol onl s 5 Bl o s e mlie B pdy S8 B SIS Ao 3 T el i ladLS
S sy olastlpde 5 (555,00 5 p5Y Ul 16 5 ¢S S (o Lo O3l oLz
5 xme SLaALSB b daly 53 (WeN.2011:8) il o mlio 458 o1 03305 jee (51
B 03l 5 A 5 e 2Tl ST Al 3 oS (SBls i s b | &S5yl
L ot BLI T As dal o Cd s slow ol Ol s U eban gl 51 bl
S S s Ol 1 el Az o ol s 4T 15 (LBl Al 5 2l e 0 50
dal gt 03,055 5 5 0L Jomb s S il 51l 55 o (28 Lol 035 8 od S
OB Als 8 5 odee O S U 5 55 o jlaze (lalnn b il e sl oS'g iy (S
Slome Sdee s 0 5L5 ) uuﬁj_?gga&hvﬁudwﬁ@bwéwu,&
o se @la o by K05 olil 403l LDl sten |y (ool iy 457 3 a5
plosl pde (3Ll o &5 ;I (Bahrami Ahmadi & Fahimi.2008:132). 4l b5
Il (bl 4Bl o 3 4 58w 55 Ll 5 oo DBl adasl S 53 conlis Lol
Sl ) (U e 2o Lo ja e 9 Lol Oloys (6 it Gleys laay 5o
T I Jemily 0131 (650 0 oAl sy S 1,80l a5l O 63,90 Juli
TR S B g P plil e 5 70335 S 0 5 S S 5 Lol sl 0k
goluasl hie 5l Laass o ple 5 Al o 5,55 5 5 b3 BB LIL G b 5l sy 51 (&

(Majed & Golzari—ghalandari.2016:68).,\33)5@ 2B L e 4 e

C;.-.«.:)Jﬂ.:w@.‘pl.ﬂ? UL‘JL""QL;‘J‘;W}@‘;JJ}U;MW?LS)‘”)‘ Q;QJ};GJDTsL&&»JJI'\
( R.W, Ch,et.al, Economic and Environmental effects of Water pollution .- ;8 ;s

Abatement policy in
china : a Dynamic Computable GENERAL Equilibrium Analysis,2011, P.8)

.:ﬁf@)l}J_,;u.;J}utL;}‘.uLgLa;)Lljnbl):.cC_;d S S s B ga> 5 Y



e 9 s 0 ylous ¢ gOLaBl Foi> doliiils YAA

BT 285 pgaw § (o2 bowds (S5 31 okl .o

Jsmamms A 5 (6l Lol el (21381 O JUs 4 5 Olgr 55 Samaz 0580555 SRl 31 L
a8 3l edis J xS 5 Coylanal oslial dals sl ans Lim 53 wiliwbie (g5, 5laST jidu s
2 ol et 45 plen sy it 53 A 5 el (21 (61 BT 3 0 pe 5 (g lea
S e LS el cilodd gly udaw (Slallsy BILb1 s &S (55,5188 (sle e
L 5 peis Sy g 33 40 Y pammme d\ﬁ‘@u@fcuwl,“ﬁyéugT
Bl ol 3l S oo s La s ol 1 aanb S st ST GO (b 5l coiions
(Angelo & a5l e ol 4, e =l S g M g b e
Sl eslial o guas 55 'l 428 53 0 4ST o2 4 (5,UT 4 4 5 |, Morris.2018:1007,1008)
33 a3l eslitul 45T i Ol e bl oo S s SUT 33 pyom 5 b (slas S
QQI&\J;)J@\,@)aﬁbsﬁi@g@m”.\m@oum)ww.U”J,M
25 Cod gl sloul S 53 1) g, 55l Olgr )3 arm 5l 5 aBlann 5 (gla 58 &S
(Khoroshani.200:10) .&les ges s i Y games opl 5l eslazl

O Olss e 03l gme I3l (65K bl y 457 (sl 03l Ol Sl (30Ladl 4 |
AU ST sloml 5 5 lammn 1 ity o3lial o O nan 5 M5 A o 557 bl
S 3T 1 IS Jal e 51 (G 05 e I G b ) 5 Cmar 48, Lk 315 s
Iy 3 5 Aoty el a5 iy 53 o8 Sleds 5 YIS W5 581 s (glacr 1l
L ol ol il g iy Sl 0T JLis 4 5 (mbs wlin Sl eolital 2131 o s (55 S oo
55 09 Olgzr 53 T aues s Ol (65515 Ol Glad iy 35 L Sl 4 a5
g T pris 53 5o g SIS L il 53 Yzt (55 &Ko 5 sl 0uile
S 5135k o3 s lo st a4 T mlie Lai> &5 5 (Saleh et. al.2012:60) s 3 g
sy el 4 BB LT 08 1S 03 JT (gl o s sl G b )

b 3 slbrord Sa3 S Sl eslinel (s gla sl s Yozl 35 S5l Jlo )3 2 S

Ol Oler (635558 kg O3l i o (S Dl (S35 ke ol&ils 3 48 8 & g Dlidind bl 2 )



YAQ 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

g;_ug@”ww,;‘Jﬁ\wiw\M@Tﬂ¢umﬁ,¢uT@
)Jolj)}uf@@wduuijﬂTr.wlijuq&éd}fa\ﬁ&}:w&)%dhﬁé
0,8 51,5 eslizals y sn 0155518 (6 g 51 Coplazals ) sbay ol o Kon ¢ 55" e 3150 51 o5Lizul
53555 o ot dn 35S Jlad )3 ($555LEST o sast 53 5 sgdn pban 45T (6l ile
Iz a5 5 o il 55 b 465 gy (ST S 511 ok s 1S
323,5 or smeima Soplatn b L) 0SBl il 4 BB il () ol (Dl
23,5 o aibaie OT p a5 55 5 Goledl ;-8 el ohuae ) sy 53 0T 51 536 a0l
Aen 3 pbard 618355 5 o pea ol 3 Coplatals eslial 3 71y poliedl 015 o0

305 glulid 0L el Ol s

Of solabl fuoxi 5 (S 9 5 65 SBMSL .z
sy el bty 58855 sla g 4 labis ) 51131 O len I sl e s
STl Yo 51 S a ) 0T 5 ol ot (Sl 5 (5560 SLMSB pb 4 1o 0T
(S 33T sloul 5 5 ame il 33l ol Jolie 55 a8 2 (sl 03 505 Jiao ebaws (gla Ul
G SN AOT U8 5 Lacdsb ool (5laesS L g 53 69,0 5 p3Y Ul 5 ol
Laodobs ol ametips 5 ool a8 55 13 Ol 5Lt 55 s 5 A6 5 OT olejla
33 0SS 5oy 5 5l ge 5 e | ool oland 3lge 5 s SKin (93L 5 polie (ool oS
j,\_;;‘5\,3\)WuuL:,u},usjf@cuau,\)MQ,,\{gmp@j&g,m
1S o LAV o il A g 4 e 5 L G5 20l 50 1 0553 05T 0 ol B 55T Do e
Lol gy HUS 53 Al 5la g Jols oo b la g Ooyglone 53 Wy (slawils 487 o) san
el 5l o3 3T )3 (5550 Jolo o 0035 ol T Sleslinel 55,5 e
e 5o (Jate (95 Ol e (g gm Sl a s Do) g0 G AN 325 b 5 Lil o el
363 Side 0586 T ctﬁ Slebles s :L@J(u,a clobile 5 G oo jI bl
Lo T 03,5 03 0T O ity oo i g I (et 0 el 003,55 Bl S 3o s 2305
o S s Cled gy 8 g s s 5 slad s oleS i a3 8 e Al 0L
LOT P8l A 5 AT 3 )3 aomilinr o Sl Ll il o s S laoms CBli> Olejlus I sme



o5 § o 0, Loy (oLl §gdi> aoliiils va.

T bt iy ST IS0 50 Gy 6 o pntr o 23,8 T s GLS 5 ol Sy
ia—il.ﬁ)ué}_ﬁb-‘)).bi‘}_ésjéuM;ﬁjéj‘.l_;Jﬁ-)uoT‘}&;o.}ﬁé‘)ﬂ‘)éé%éj
33 8 Olial E st lowl o Ll 55 o LT 18l 0 glas Il

pLes 0058l o 15 oo T ST 2l (galal Lo (sl K03 (50
Ol glac b ales OT CiS 2alS 15 edas 5 5T Cou |y (galasdl glac e
)g..)TLZGA:.Z:_mAJaL;)\ddb.&.ﬁ-&}ébwc&j)}u{cw&b\:}j41.«;-)'\:}5-
L eoubls dial s 5l Colan le s b sl 1 odle T 01 K 8 Jleo yroa s b3S
cﬂ,asduw;,;\;u\};ﬂ&\)@u,u;\uﬁ?dg;gTj;ﬂ&g
S ol oo sloul gyl Loy ST ol ol e () dial g o 31 o8 Ts 51
Sl 15 e S e Ol ST aes 457 (BB dal g el 3E STl cad  Laite
. (Majed & Golzari-ghalandari.2016:87)s 44 Ols J g 0L 4 5 ok 108

18 Oladed 50 (8351 B pan 0
ol ¢ 3l 5 omlnl Coldal 31 (3lal ddy aliams ¢ | an> L 53 5 o lniT )
S8l anT by il SKan & Gl (LT o 5led @ Olgar Calises (gl ) 528 (5Ll
aedes 5 Jdne SO T o0y b GLac by o sas ) 5 Cong S o 2 b IS
@jc@bcbj\u@‘cY\{cbjbdawﬁdﬂiQ\.ﬁ)}bj\c\f‘ﬁc@\&fd@
Sl Slaadin 355 (1l 4ST (AL o 55 de e s ot VT 51 pacis ponem L3515 (55
dmaler Sl e o Ly 5 s O oty Sl (S 45 (il (5,505 (sl ) 5 o
Jiw i b 55 & Sl g2 g adlllan botns 513 5h o 1) Gy laen 5 2 2
St 40 4S5 (655 Ol e o5 (3L poal 3 ol 48 8 plonil s I L alsly 3 b
4 Ol ml b anw gl 55 (Gl ) 5287 55 03 9 0 3,0 ((s3lal o Ilad 4l 55 O3 A
Ol 534S s 5 opd 35,8 oo Jrol OT 1487 (sl (Gl 51 i g 55 B Ol s
V¥l $0 0,95 ST (b 5 ) S de GalIled anw 5 5 iy g 53 (6551 0 e Ol e
by o3 WYY s gds Lgt o oty Lallsb a5 i ol Sl 53 ol 5 Sl axils s



¥4y 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

(Kargar dehbidi & Esmaili.2016:86) .l 65 s

OT 30 T s 31 56 soladl GOb 3 § o ! el 9 iS5 .0
db-)JOTC)MJMC‘J:;J_‘JJMWJJJS&LAJW@L&J’Q‘\a-};b’
D ol Ol s ol gl s LY & alinte oa 5l ol 43 5 plil ol
Sllas 65 ol 5 Syl 53 a3 gedd 035 oo 030zl b OT jldus p ol 534S il O
3g;.éjuzk)jc,..u.x.aucjg-lduA;g-,sjlfal(.l?g\d\j(aj\!;*;\keaupu:.s-l(uxp)
Jeo> Ladl J OT 5L 450 7 (SMith A2014:1,3) les s OT 51 (50 L0l e Dl s
OT JLss 4y 5 Laslows dlli s & dlon &8 il oo OB 3L VB 53 550 50 (51650
YU (sl 033 a0 LadT 3 355 go o 1 padie jlie clad ) ($356555 5 (S by
3L 5 sl JBT Wl 5 o s i (Golab kesh & Ghanbari adivi.2008:5).5 4 e adses
0Bl conT Eel |5 sl anils by 528 slasl dex 3l o0 S ) Calibes slal
2348 SVl 5 (S5 m 55 5 o Sl 5 03 o S IS St ¢ ol Sl
53 YU (S 3T bl Ui 05 5 0ls Sl el s 05Dl A dal g eilodsly blia 0T
ol 53 S g e i S Al 5 St s (5T B ar il 3 (sl 528
S ey odle b el JUadlase ol 53 48T GlalS a5 Ol ge (g Lyl 5
R;y,;\p‘«swdugu\,)cuwusgg;_@},);;_aiadug}m
ssbieas (LKl JLis 4 cdslodis T Sl 2kl gl 1 0dd 03T olac Il
laasy o5 ol () &S Bl ) S e mle CodS mhaw 35y Sl A il falS
(Smith & ed.2014: 4) .55 dal 5 03,5 1 (555 Tplo Ciea
Olyteas S Cats O g 45T Sl o) 873 BB S0 S ] el 5 (08T o 55 o
03503 (Ml 5 (A1 05 53 &5l Cmal 533 8 (o (A 2wV wlis 51 (S
s edias o plonil ) il 5 (28T AT 3 ol T @ dils slacS 5 L 5 s Ul
g3 syl ol 53 5 S lasee J1 Chlis Jgme laslg g 5)l5e (S 5 K5 e
CLac,Last S5 el Uil o 58 e glac Il & ol Jb 5 ol il o 0150

S e 056 i o g ) 53035 8 blsy 03 94 55387 ST s & 5 600



o5 § o 0, Loy (oLl §gdi> aoliiils Y4y

0 wgly Sl ga 5 Syl blag Lo Oy g0 3 b o (onl 2dls a0 1Y) osle 3 e
@QJ}JMQLJ\@WHQ)}‘;@\):454.,\.5'.»1}5-&):@ﬂ@}ud;:
2> S sn oy S CaS T lasl 0 Jus b Ssn 1) 00 g el 5 0! S s
Sl 3 DUl 5 S A8 55 (oo st (gl (S g joliedl 5 35550 0,ib o gl
Oy Slylust 3050 5l bt 55 a8 ol by bl s 4 (LI ) S s E g DU

Llay 3L ok

0T Blml Jolge 3 03519 SOL S Slo Comams Al ¥

S 3T 53 6555188 5 e SladSb e | Ll Jalse 28 sl Jl 5o
5 655 5 St b2 S| el b ol g 51 5O s e LUl
ST 55,0 ool Jale 80T (ST 51 6,8 sl 5 Chlis il B 4y olieil oluel o
ST e b el 51l il o Sl Lt (gl (Ss el on
3ol a5 Lailar s Sl Hla) 5 5 (gl 4 Caeal Slon)lg 5,0 5 ek lally,
s Gty Ll g (oL 455 L 03508 51l 1) 555 e dlaly Ol sy (Gike S s ol 58
(Heidari & Ghasemi. 2012:7)  ..uls Uﬁw Slast Ol 1y 0L

Olowl 3085 o B 30 Cow dlasly 31,1 1T
ST oS 55T 5L by bt o &G B0 487 (55 3 S a1~
5 Sl 513555 (6 ey Sy Sl e adaw bl (40T 5550 53 Ll il oo
wn) opl 93 8T o 03, 3 g g el 0y 8 0L 5958 ol & L lulis OISl ol
A $9555T e oal 3 1 587 e (S JT Sl go el b 5 B 50 (530020 L

.J):fda)\j;w)ﬁs)jﬁcﬁlfdnb&g\{.}a;fjﬁﬂﬁ&g#MJ§|A> &5;3@\).3

< slaio o 43 5 (A
Wb ess 8 o Syl 3555 Esb aS O SUE Jolse 5 e Ola 4o 45 ol ollas

)Js_fL:...w‘j‘&f‘ﬁd@‘f}&))g}fé)}‘bb)}ﬁa\)bwjb.w‘o%b;



yay 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

395545555 Sl g 4oL ysba ST bl 535,85 o il 1 lace sl o g s 55 35,5
L5 8 o Do Ol ol 1 Wilasls Sl 5

Dlome &5 &l 55 0T s 5 adb o sla) 5 1 (s3b 5 S ed 3 OIS g o 53 4 ki o
5005 Joole o BLI (651,55 DSl Slme (ot b 5 03505 o0l 3 1y o (oS (512 (os
wu,sgﬂ\@_ﬂ\p,\_ﬂ}:@a@m 3yl opl 03 Sl gl 313 3 g g 03,5 5 0
(Rostami & Shabani Kondseri. 2016:156) .l jesie |y Jol cow jeaie

e by oI o sas 3 Coylate o dlasly S 5 51 b dlaly 43 40T
;ﬁ,ou;rﬁ,@.ﬁ.ﬂL;ugu)“;oli;&gﬁ;wpsgwlduup@ﬁu
St o b s 0l o b Jele jaseis (sl (Sew ST iz 5 sdaze laou YT
RS B PP CH I N PRSP Syl 5 ST sbowl SDle o (oo il
P 35 gL s sy a8 el Hlsds ) Sl 5 0L T 4 esyls Shlust b 5 ol
(S >4T § 3= aen 03 pamaie Olid )5 4 ol plor syl 1 5 il ekian g )k Ll 5 ool )
35 ;51 a5 g5 Ol i 3 505 Aal g lgan OT 53 |t Jolge olalid 53 Oluysls gl 1y ol
&ir_a,.\_gu o3l gl glas S 51 01555LaS o Olajas (gladlss sy sl
E o5 Do o= 03 el 03 S5 slonl (sl 5 b 1 (L Sl ) wlsaieas 1S
03Ul dawlga OT b LS 5 51 513 Lol SLS 5 LT Sul 5 T jo 50 50 ST
S dal gt maie elid)8 L il Olay a3l 4 2 boos gy oland 355 51 Colanel
(Safayi & Jole Joas sy S a5 o Ly S abasly 511 53 Wil g0 yals OT 51 s
Rahimi. 2014:254)

el 2l e 5 el 03,8 515 o 3550 03 28 5 gy Sl S 5 ) iz
b o ok an s> Jalse pl Ol o 555 dal i QLT e O3 )late o gLt oS
(Katoozian. .5 e o luwld 0L 5 Colate oo Ol sieas 1y LOT 31 (S lyas 015 od &S
1998:55)

L9 oo 485 (&
o o G a5l (gl a8 sl o) il o Emms y gma 005 ) o o aoeiT
S ol 53 A3 8 B sl oS e b b bl (lacam 5 $Salis b sy (gla o



o5 § o 0, Loy (oLl §gdi> aoliiils Y4y

355 53 o gl il 6l b L gy & il Splest 3555 3 s 1y el gs b G,
t_ixd‘rﬁu;u_a;;;_,,\,&u%px\w\guu;mﬂ,ﬁ&u%64;—;5_&1
Blo 5 LasUlsy oot VT o oms j3 as i ool o)l oyl w susms a5 03
el s 3 15 5 s Ladll ) (501568 Jadl oy ol (Siasn 7 o pl 4 S oo
st (AU et by e 0T J ol b (6)80s 5155 8 il 03,5 (65T mer
a5 bl s el o 0T OT ples 5358 slme €5 3,05 badlls 51 (36 (S5 T
Sl Ol s 45 ol Gillae 0353 g0 a5 ESaly s o Ol sy S0 e oSG
sl bl Jole (63,050 53 Sl Ko a7 (il o a0 51l ol b ko o) L5 9 o aist L
5 o ol kB I il 4l 5 g Lol U gy ele 535,5 Sl 0ol 5 s 4
Gl g Ll 358 Sy, Jls o 6,505 Jole cIlsts Og L) ol ot &8 5l Ol

(hashemi. 2013:10).55 8 5> )T slow!

BOT 5T 425 Ol 4 Ol s & 5 (¢

U Ol g dn b sl s 05 3555 3 (S3dnie Slol ailin & 5 o) Com seay
uvsbc&;}:o,}#abgvﬁuﬂa,u Ol J}:M\)uoT‘oti)';,”,;(\,\fﬁ
Sobes Ol o 53 (Gobn S fnes Sl (S smmn ol (903 2y (o0 S50 s (2 OLS
S o opl @ ay0s 4D sl ds s b a8 & L -l (Poor esmaily. 2014:13) ..l
a1y e Dolest Ko el S 5358 (6 208 st 3555 4 e S S
Ol K s S5 Sl (S 5 ST o Gl Condg o adinen el 63,57 L
..s.sjf b s.:i..»

OLSGl sl aals CIlss sdate Sl asmilis oubaw Glasiblyy S3JT ot o
P s 33 IOl ey (odls dal s 3y s LaDT U Ol slie 1 Sjlast o
Sl 5 S gl il 6l ol Sldes Olajen 5 sbay ailar 55387 C g GOYL
LaoT 518G o 50 a5 Ol 4 Sl O OISl bl ot S JT Lol oy

RGIOAES H\A‘? S>3



Yao 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

Olul dusd 13 o > 4yl YT
SIS Sl sis (5,5 55 4S5 505 i )Lgbl CoablB L 0155 s o0 5 4
3 5 it Ul 5 e 3 plate e a5 i a5 4 8 IS il sbe YU (slae L
oS B 53 b L Sl 6 3l I 53 Sl 5 L LB, S5 5 5
G Sl a6l b S il iS04 (605 8 I lsg Lo
s 33 4 Sl ok gan 3 8 45 sl Blod s, e 0T Jal s 5,8 L s Ly
Coslate s 25 il 5 0 0L (2 25 S e 1 S i ably ) OB iSTes T
OLalis )8 ks 51 ysls a5 g dal g ibate ol sl ol b odiles 5095 01513 S L 1

AT Jos 0 83 o 20 0L Jolse glolid 536 335 dine g ot

Iyo Olp b

(Gl S g o3lel by Ilae 0313) S plst Ol (oo S e o165 ok Ll
el O 4 Gl S 0, A5 S e SOl Ol & sl bl (Bl o
33,5 o 0305 Comd s o 5ol 38 Sl Ol S5 g g 515 Sl ok i 355
L 45 s 0T 5o 53 Comn (53 550pl3l o)l 055 0L (612 50 S L35k i S
Sl 5 S5l Ol o 0 pomi b (SLally) o gpas 53 O ol (S hs 4 ar 5
223018 e 2050 L Ol S s o6

S 2T Js 40 45 el Ghlest Ol Jgts (oS 48 550 0] o 55 53
Sl S sme Sy =) 13508 Lom (53 93 53 Ol 5 oo e a0l sloml (mba LUl
Vesle ol o 01l (s plai 53 ¢ B Ol sisay S il J shune =Y (sdata i
L5 s sdge 1 Vol e ol 53 olast Ol S g ¢ Gikn S s 056
aS o203,y ekiS e JT bl 5 Jes J S 5 sl aidsy &S (il oI5 po g
ool ool slajlre 5l 5ol (o U 5 (558 Dl ke S sl amed s 5 S e el
(Sl e s bl o 0315 Sl O o J gt T ol gy 33,5 OT (ST sl
Laoludl (Su55 GLis 5355 53 Sl 28 OT Sul g am 5 b s psls il 4 8
a5 L aS il Jlat oo st 5 ol A5 8148 (bl ol 4 56 kS e i



o5 § o 0, Loy (oLl §gdi> aoliiils var

dree 5 8y SISl L T sl 5 4 0T 53 ()bt 3 50 Ll
oY SLeMbl by § el 55 i C;u,sﬁua.;fc),y Sl LS5 a4 S1g,,T
.(Shah hoseini & Mashhadi. 2014:153-155) 4as ;| 3 g3 Fle Dbl las 551,
Lo guiate 45 Shgs Sl idu ) een Sl edil o Sl S 31 g g o8
sbo g gladals ol s 1) ansY laj ome 4l ol OL Sledil po S S o
> S A 5 0l STl O Kol S5 shay 53l (sl Juloss s oy o0
23 o 3 SdaolS S 53 oa 5 S e e 5 adls LaoT (S IT ey cacdites (5ol
S 03 (Mgt B oss 8 slgii baly oal 53 5l en g F5e T (ST 5 kel
S5 Gty O e g Dl 5 b 51 OT 055 03 0T )3 (sl 5 gladts J 257
(i Ol g5 oo bl o) (Saleh etal. 2012:59) .34 36l g v g ansly Sleds
TSl eblis ay by Lol s sl 55 ats U a5 0T 5 55 o ailr
S et s Ll 03 S ks G e aich gl 5 O e g 3 ekl 4l
o Sl S e pa (il dal g |y Syl Ol e S e (9315 i 5 g
0L bl 48 S50 5 o ol g3 35 ol bl S s (28801 oyl sl 2 st
55 635050 53 ;K05 (63 51 Lok (bl dal g Lo g 0L 5 3555 g S oSl it
Jpin S o a8 Sl dile 0 g dal o J g D)L OL Sl 5 S il O Sl o
e 0T el rosdle 535 8 0 olily; (ST Lobo et ran 05 Uil 6 S st
O g ﬁ\,:dc.\.&:&ﬁqdl@,:@ o aads s eyl Snle C g &S 9o
Liler (5 8 skl g 1l 53 535 03 Aol gt g 53 8 5 3 &8 Ol e
S gm Ol (ol oy3 8 (ST sloul ol o gt Gs S g olindl S0
31933,8 LacsUlyy (SaIT Lice Wilg o el o i Syl 40 il s & 2S5 e
a5 by U e Ol 504 5 Do S e Dl Olejle K05 (5 s
sgmd 355 Sy by 15 il oo g S C 0SS0 s bilas s odeldl e

ol 053 8 0L Gims Eael oy go s 5 03 905



Yay 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

350 Ol GBogad £
P s 53 OB i 55 51 el oo 5 5 Ol e S s il O Y5

(355 ey Doyt 0d 300§ md s Odils 5 5= s Lt ool OF o (slae s
S il odal 315 0L ol 1 058 45T 055 S5 Olin i 3,0y ) 45T Sme op
Gl I pds o3l Ol dS ] o o Ol 095w . 3las 0313 oy 31 &lust O,
23Lel LSl amilin (il o oglie Jooeaow 5 gla S3 T 55 15 b g il ails 340
D313 ol 315 Ol ol ¢ ke o ghans ple el 8 lod 4 ol SST (bl 235 5 g 5 oy
5 il e Sslize @35 35 b Cond s (s3Lasl gl ot 3 a3 S5 50y D) o Jslee
0L Oolust Ol egdle Sl giun el 8 Lol Coda (aS Conl ol o slizel
Jie ;s O b O bS5l U o sl Ol 53 25 kil oo 35 g (S0
Srb ot G b 3 Jlel 0L e (S0 55 S Sl s ol 0335
B 43 asslis Lel (Masum Billah. 2014:78-79) ..Ul s j2alS” S ai,1550 40 J stuws
osle &S Olj@&bdbgcé}a:b\upszcﬁudf S S stan 8,0
ST 5 80 ladl s Soylast O o smas 3 4 03 ga5 onlitul e O 515 ¥Y4
Lo oy el 8506 0L 5 3555 51 iy Sl 4 15 0T il 0L 0S5 )15 b bl
355 &Sy (S T 51 Jals ) pbay LT a8 cas plonil 5 SLIBI L 5 S 0e ot o
oy gt 45 04 d ol LS ad (Sl 31 5 gy S5 T il 51K &S gl S a
Ol S 23 s i bl o Tdge s5mn b 5 ool pldl 4 (S and g 5 6
(Katoozian, Out - of- ccoul ol slowl sebaw (slasllsy ST 15 a8 ol Slaol

s Ol S Cul ol b by, ool ol,8 Ll contract requirements. 2008:275)

el 551 e 0l Sl (S 058l Cdleb plal 11y olindl & s OT (sline 4 bl 53 gy (55505 -)
WS 5 a5 8 gy Doty O plowil 4 b 0S5 0L 5 e Bl et 33 8 45 ol OT psgde 4 o(s3lasl
5 Elbsl s b | a6 5l S e i p gl Sl 5 sale bl 3 ol ply lias planil ) Dbl gy s
A8 (S gla 1S 18 (ST 51 AL ol Ol 5 Sl st ol s3] Lo 16T, ) bl e Ul
AV o (8551 3kl Sladllas asldasd Sl s dases toms F 535l daes



o5 § o 0, Loy (oLl §gdi> aoliiils YaA

AT s a5 L 5 oS3 0L 5 48 oal 3 T 51 B3 0T 03935 030 4 sl Ol or
\,J_A\Md‘mt{mm)w\fﬁgmﬂ&u}uQu&»\‘gT@wfga%
) 0258 Sl 0554 58 S S lama (S 5lnge 5 SBLi- 056 VY enle &S 51 01 55 o
ST Sl g0 451, oLaol S, 5 Laasls 48 5 Olalaw S s o3ls 53 IS0 4L
Dl g pdy s Sl e o 9,5 L 03 a5 CalSe tly s n o8l 3 15 g Jaoms
@uogﬁ@_ﬁ;mmg”;&‘m;};qw,,&;\@;g,%utlg\jgﬂ
Cd L 05 ) 457 el oo slas 0315 S jlast Ol 03 05ed blis 45 5 Al oo 5 00
3 psns o iy a8 Gaob sl e 0T 4

Ol S e GLas Ul SasIT o sas 55 Gl 40 Can g o3l
iy Ol g5 oo el ey 38 &y g s 151 GLIS] 5 (5LeSTL 5 Ll cpe 505 50
)LAJK';-)'IC,_BU:-OOo)l.aj\d.l&u"Mbjymﬁi&}j\fbﬁo)uld\ox)ﬁ
,w,f)agj@,g,yvsoulﬁcuwmarﬂﬂwwwv@,uq,_,j:.fdlf
;J}JTQL?}Adc@:fdﬂ_:l»pu;ﬁ‘_}ﬁlfqé}:grjguqﬁadl&jfo]’):
(Katoozian, Out - of- .5, 220 b8 s 53550 b slas Ul
Ol o Sbidly, Qe e ik Cstls e s CONETACE requirements. 2008:678)
Oy s o Jb- 4 Cansgoslel (3 5d o aaDe &5 ) sbOlen bl js 3,1y Ol Hlus
S 53 oS Sy op3ls 0T posdle 5 Sl 4228 Gimen ikay & ma LSBT 1 6,8 shr
S8 Slles 5 56 Ol 3555 Cde 4 adbate ol STl 0456 &S Sl O
(Taghi zadeh ansary. 2020: 113) .coul <3 8 L5 s Iy b el 0l 5,09 STAIG 60

23S s 05 4SSl pl el adeiin aomiT (Jslas 0315 0y 31,8 Ol o s 3
i85k il Lol bl adls 1) Bl - 4y aud s S8T5L S 15 pas e kel e
Ol 2 JB L BU il awdls Ol (ST oy T3 o 4 ol Sl 4
Al Syt O dows K15 o Jgp Sl bl 53 4S5 8 Uslee 0513 pgy 4 5,0
:P&Jﬁgjgﬁuiﬁqﬁl)u\i:olijx\}qﬁgﬂiéx)\.@@)uﬁ-dmﬁ)gu
O\)H.UBAJB—,K:AJ),;4.3Olj@u.a}..a;'-dl)_s.v\.l\»i&ﬁb)]érLJ;A.:LaJ&i:JJ'S
CJ_:«)dfj\45\5:3));:ﬁ}a‘_gLadALAJé)Ql:ﬁj\J:b4.3);.1.4945‘9};).55‘3}43”&\



AR 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

(il 0 p Somn (G sl sy 4y 5150 ST S e 4 LaOT i85l O
= J e Slalie & Olar 5 deao oyl 5 SL,IKCE o051 VYO Jlo 53 8 & 5
,J;.l_ﬁ@;»og}asu}ﬂ,efj:\a\sgbgo\,ﬁaﬁauﬂfb}:gw&wﬂw
Sl S ol ableng, e 53 oS ha SUla 5 OLLE daplul Slo 05l st 4 4o s
ke 6158 5 50 LS ) s 45T 0 gad 5y wln gy ol 63T Ol g ge o5 Ol
=l S OFBYF YN osle a slial L Ols b oo gas oS 3l \YDA/4/NY b 5 o sls
o3 G 03 ol Cob L, YO/ /e e Sl SIS ol I e

(Taghi zadeh ansary. 2020:113) .5 s y3le Olul 5 Oliwl S j Lo

Dl Slaed b 1o Olind F-£
L 5525 b SLSal 8 Olal g o )ls 35 b 53 lses g 53 oils n 57 550k
Iy NN (S ;}L&T Lw Ol s dn (Tl 5000 Ol g Coed i dﬁ. Logayls Cws o
et 4 L (6523 (5 8l AL o (ol K05 b 5 bl (S by & S
Sl s s o,b gs 55 T ST 5 b &yl adlos 4 bg o glses j3 sy
LacUlg) s jo 45 o s Ladaior dbaalling,y dlacsT Os e 056 bl p K5 (5 gm
I s Sy Sy g (i (ol (o st S8 3 (Nisd gr s
SLaoUlsy (ST 5 ooy mime LB ol b il Ghes P2/ pye @ Y sane 5 i S ol
Yyans o8 0,28 0 285 ol 5l o gt () 53 G105 (Bl g0 3 0 ges o ulan
Ly e Sl 4 536 e e by O3S Sy (onsas @il Lo (gate Ol ey
3ol 5l 5 53 ot S iS5 bolen by LT (ST bale ade 150 b o
Sl ol e 058 T il o 65 (steas e 4 LT odes OB diS o5 JT & 1 5 5 o
Sl £ b 53 a3 LIS oo (eobedl ar LOT Lio J st Ol g Cps Ol 5o o8
O 5 S nyols T 8% osla 53 IS0 515 Tusl lassbilyy 0 wuSTes JT ade & ylust
S laroms o) 5 53 LSSl 0 Comd 45T (el 0313 05l L e (ol L
C?\JA‘_g‘)T‘\_fCﬂ:_m.;jdj_f&J.._j.}uu‘@.&.?w)élb‘}:‘fCLA})J}QJ}A.;CJ?(W‘
a0l e Cdlb 5 el o 2l sl TV osle plul y ioman (bl ol el LS



o5 § o 0, Loy (oLl §gdi> aoliiils \EK

Sl 3 Sbli= O gLE N0 5 VF 5lse SSMe 15 5 Ol sacmin VWA O yan s 8
,“,\_;Jud,;\_@;r;ﬂéuou;u",m,,\:ﬁpoyu WA 03Le pimad 5 G jdaes
Cgr 3 (g S lamee 03,05 (SOL S o5l a0 0T Clid 05 4 55 oS Sl 550
e by (SLEOlpe S (Fi by (ke Sl el jolndl e (osas pile S le
Aol e aaldl Hb>Ne oLas 6—\_,: 03 ooy

S Cms 5 popd o el Ol yals (bl O 56 slin 5 LSS ol ol L 2
P9 a3la 53 IS0 56 T 0sls 15 e HUST 53 b Lok cdiphls Sl g3 S Sl geae 5 Laasbo T
5 o ME OB JS e 5 bast @ 015 o el 03,57 5 go0 g0 Lol T 5 S U1 0
a0l 3le mitd S odn 5 sl hatw gl o BLST Sliias lasls bl pen s
4S5 p e Sbls il 1y bty OB WS e 0T b b w (3les 7 b 53 slgips
T 05U Y 03la 55 2 pdte (i3 5 o pggie Bl b 315 g0 Ol pals 5 LaolS sl
lse3 7 b LT OB wSTos JT ade b diay o5l oy laen oy (Sl ozl 4 (o313
(Sadeghi & johari. 2013:118) .uu L

5 el 3 1) iy (sl s 5 sloms S0 56 Sl ol ot 45T
ol ade o S 55t Q,,_,pch‘gscagdss‘.umfoub@,a,yﬁ>
(Vahedi. . STUL 4ol b 4S5 ool (Shams. 2016:316) 33,5 G5 s 2
o) s e als T 0SB Y el 5o B3 Sl skt s oo 5 4 5 g cpll 2009:288)
(it 5 b 33,8 0 Sone ol 5 S ) 5003 (558 o I ke b 4 Dl (ST
Olgss a3 SO AW VOV a5 YYF o,udi,.»f,uajwca;;.@};tsjrgw
)JJ_EAJFC?JOAWJQ:@.@MW@Sca.u).al.p‘_g)l:.uwu\ﬁ)jﬁgb

6:uc&%;}_uujLgal.»c&j\cw\vﬁlg.uw).sl;&;TQ)SEM"o:l.n\~ NUEPR X1

0 Gsi 5 i ol ade o ser milie S| Coles sl 5355 el g m 53 )15 G Oljle V7 esle )
Al (g0 4l o Las 6-\,4
;\G;UQL_)'“J,,LATJUG..ce.)'lufuL_L;;,_ﬂ,'.dp,u‘wl,,.)'l;.uiug\)ouju);:uuum}aﬁg—\'

.C,.w\obr.;u’.;ﬂfrﬂ



¥ 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

(s @31 511 503553 Olal s (hols Cta 361 (S )5l domi ;3 o cCalins
,L;MJ;L,JJ-\V_%,,M‘&;&U\ el Sle 3 (Sgne ph g 5 0 wnlS (55 2Dl
(Sadeghi & johari. .> s eusl s 5 Olal e Olday luT 5 bls Loyl o s Sl
o b SUSl, Wl o i3 g s L i T 4 5 | 4 £12013: 123)
S 55 g s iy e (555 53 Lol L slgies o SOl Sl (5 g Sl (2503
Cota Ll 135 iyl 587 gsles = b 5o S5ne gl 558 e Sladle sl o (2 Ol n
SLa o Sl s Sl Lol g rar ilis 51 o ) oS e sl (5,5 JS5
(karimi. 2009:75) .l (s sine o Olod Ll 53 &5 (il g ol |
Ssles b 3 slges e Ladlejlu (sl 4y 56 55 6,05 405 Sl il L
2348 (sl Al oy 55 ;5 oo leslinul 0T 5 0t ol ST ol
B seta Aol B 51 e Y edelh sl e L Syl (G5B 5 (6B g 51 O ) O s
oo s e el 3 5 ¢S ol (0T O goian 5 3,13 3,187 4 Sl 35 s 53 o el
,»‘,u,u;,uL@j;y@-jup,bdlﬁ.@u,\.:darmlﬁﬂﬂz\”f;ajfﬁp)u;
020 8l 608 OT Gl S sl ) sk S0 8 3l Lo 4l 51 oS
p e 53 5l (ANSari. 1969:177) e o axils » 5 ,5Y ool b 55 ol
st itlp g3 S aShl g o L eas 8 O pie 0 b 51 (S kil Y 55 1S
Mg 1 ol fond Sl O gin ot 5 350 g0 a2bls 5,0 0l b 35 8 o O 5o
LS
el 53 )5 (aS el 0T 5 8V o (gline 45T Widimas 55 0L G52 1 (&
1 05U sl o o o 5 (805 alo o a0 o0 S g e pe (S5 0,1 ey
S5 5 s 5 sl ) S Vsl oS el )y oiie Lol 3 g5 o ol
315 53 olatrl S e 5 il J o soilin L6 5 0y 8 o330 2ore s o8 sln

b e iy 50 S 503 4 oS A i 8l Sl b B e 1y S o Bl e o e o) 03 )
d\b};\d‘;&:;m‘r\iy\.\ﬂ}ﬁdf)):)\.L::?jc)&w‘)éMLM‘JQQ‘PJ&)JA;).L;@W)d{)‘.U‘)QTQM\

OAY 2o WYV ol o0 S Oolare b


http://www.wikifeqh.ir/%D9%82%D9%88%D8%A7%D8%B9%D8%AF_%D9%81%D9%82%D9%87%DB%8C
http://www.wikifeqh.ir/%D9%85%D8%B4%D9%87%D9%88%D8%B1
http://www.wikifeqh.ir/%D9%85%D8%B4%D9%87%D9%88%D8%B1
http://www.wikifeqh.ir/%D9%81%D9%82%D9%87
http://www.wikifeqh.ir/%D8%A7%D8%B3%D9%84%D8%A7%D9%85
http://www.wikifeqh.ir/%D8%A7%D8%AD%D9%85%D8%AF_%D9%86%D8%B1%D8%A7%D9%82%DB%8C

o5 § o 0, Loy (oLl §gdi> aoliiils Yoy

(5 0o b 55 0T 03,8 [ Kos 5l olndl I 5 0L g ol
Sl 33 7 Gde O$L o s ol 5> (Mohaghegh damad. 2007:150-151) .4 -5 e
ol deaday oS 1y s 90 osle 5> Hea (ol 03 gus i |y 5 i 555 oo ool (Sline s (S3kae
23 &S 5 s 0515 OLad WY e3le 55 L el 03,5 03 olrd 0 b st couls o815 05 &
o el o> 8 faen e Ll 8 03 o e 5 plilial Oy g 53 35 S
OB STos T ade jlest O (s3les b (61 OT & o5l ke L slgips o sladle L
L;a;\)L;,J_.,:V_@‘)J_;yomasgﬂjuuguou,y,,w%ﬁvu\,:@‘uq
P38 b ol )Rl 5 358 axbls L et ses o) oS iy o L 4 e il oo
J_.Q:;wt?t_ic,,_?c;\_;ﬂ;ﬂg“pjwéujmﬁwq?ﬁsww
i 355 3 68 s (Sliuly 53 5 (Slodels i slie 1 eslizal b A5 s Yz el
03,15 Sl Ol Jliwl 5 5 dled 500 b LaoT 08 LiSTos JT ade (o sae milis
03,15 0L D)o ) 93 Auled 7 koe slges i B Bl 5o olisl ol 1155 i sl
Bl bt e 5 (o ses Wl o

Pl 0ds 0L 5 ;81 03,8 Jas e 0ds 0L 5 Slilest Ols il ol e
ol 4 3 Al e D) pots SOLs Ol (AL (oo pas S (B b g Ak
003 O 5 sl Lol it dal g sl jy 03 0L ol 4 Leite &ojlus oS ne
o se BLa b 5 olnil o ger 4 Sl Ko let b bl oo guast G s ol
e.,\_.l”»3)\)rw@«fugé\)w@woxﬁfjjsv\i\ialﬂQJWQT):“»;:)\)
AEL o3l Gl e Sl S 6 o (ol

428 4S5 b0les 03 S 3,05 Gobudl Cudl 4 s Hsba & Sl o s
o i 53 e (Sline 4 O B el g Sl WOT 4 s 5 Ops sl ol Al
305 S o 4 LT 055 03 0T G b 51487 Gl (o geast 5o Ll 0y Gl ke
o 53l sLa¥IS O S W 5 (g3lasl slac e &K 53 el ol Jgameysbts &S codss S

)‘jjMb)yub‘)bm‘bj)‘v\ﬁhbwiu‘y@OJJJ—ﬁ‘d‘bﬂv\-i@;))y



AR\ 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

G320 40 a0l § om0l BB L sy o i3 4 (Saleh & et.al, 2012:59) ¢'s 8
syt 5 o Lol & s 5 1 b b lad I s 4 ol 1y 5L dr g o8 s 8
33 Odeig il 5 LaoT 5 G slarsee Lido b ol o b (o3l 0V 5 YIS 0 sl 5

J..&L o.leT LSL“J'““ S ) HL& P R

Sl drwgi gz 30 BOLTg) Fau¥T Oole S S giume 4inld g 3810

AL 55l an g O3 (S Wl cibly oo Jots bl snn g 53 g3daze Jalyo 4 51
Laslls) 28 St @il 5o Bl onlss ool S 5o Lo b a5 50 0T o575 0 Soes
5L la Sl a5 S 53 Wl 5 oo LU, & b 5 I b @bl Sl ana 5 )3
s dal i (ST s (olsl e ol g5 o g ol b 5 bl S0 A5 ) oty
gy oy e b as by opl 533 g sl s eslinad b Oloen 55 ol T s fu sl &S
Ol on Cod s 2108 L a8 i s 201 550 Sl il g e o8
G U (651 5 dhea 3 5 LT ol 3l dig 03litul a0 1y 0T sl (S auNT
wld&,.\iuddﬁdwdy%S}@;@ajﬂ)@@@w)a..ua
O CalSa 1y S gs Ge o ghns aials o531 cdads ) 3 a3 g0 |y Jases s § Dol
1 slasl 5V 5 S8 ASud 5 K05 NS el 53 Sl o 5 5 503 dal ot o Sl
0315555 Sty (slags 51l 5 Oolal S cduled age 1) 35 A 55 g4 b ST e sl
Auled i Il e 5 S

LTS el 8 Ll 487 ol sl 03 5 oa SIald G oo Ol giedy nty| 5 45T
3105,8 apm an Ty a5 at; il 35 8 0510 a5 51 il il 5 g ke o st
35,8 T ol (Fs T Lol o (5ot cbl ol b 5 b hlls; 03 9 ks wlis

'ngbjg}lbdb&fwJJPQjJ}TJ\Qg‘)‘ML@)‘.\.;L;wj}g",ﬁjja?uﬁé}j\Jjﬁh—\
2 630l ONS” (gl e 1wy 16ST,) Al Laes Lol b B Sldie ol 0dd slowl (S5 I Ol 5e oS das s
08 o (0T 5 okl (ke aalilad ¥4 OGan 5 Jlo 0l 5 ST (Sa )T



o5 § o 0, Loy (oLl §gdi> aoliiils ¥e¥

Cool Sajln 5o & 500 Vb (680 U 5 51 (A0 s ) Lo (slaa 52 gm0 50
Wl al i (oolaBl 48 o U gy dtipd 5 b al s 5 Tel e slady ja sl

Lacsbly,y el ol (s 5YL i) 4 (g5l Glallad jui 8 457 (ditun Litns gloude
4l b 3l 69, b i sl 51 bl s g dal g Hlsy 5 (6 5 A oDl 5 5 lklkead
Il 5 cgalal diy 5 aVle el yn (21531 L e )ls oo Ol a5 ¢ ud 35S ool § seie
CosdE 1 ey Ll 3 5 Ay 0 355 T s b o R Gleds 3 D) o S 34T
bl Ay ST (sl ol S e My BaLST (60 5t 5 a5 1B ) s ba S
3,1 dal s r.a!JJG’JLw Lsugl_:l},g;:.é.;cb &5l gl ) glaa 355 (Olajys ea
Calites HLisl 3Ly 00 Slods s VIS 4 10 4 (b gy sl 055 )l b (65548 Ole 2 aSTT >
Ay g sl Sl o oty (6,5 i Lol 5 (63,5 0500 i Cows dnslor
1y by 58T 51 (s obms 4 55 Sl ESSL oo ((slabaDla b6 ) sbay 4 a5 ol ks al
(Bi Abi et al. 2015:91) .ol 4 § 1 5 Olil 5 pdusyge g azils o shone 555 4 5o

«5520LES (Lamio laaie] 53 ) S e wlie YU Coanl 5 2m5 L Ol 5o 0T 5 e Lol
Caley ple Cgr o el oo Ll slamdl 03 5y )3 487 (usls 58 oo 5 05
SLasl Culgns 5 Olinl Sl Cow OB AS U 5 5 S a3 (g | damme s § (sla> lileul
03 B ol B aman § IS e Sy Lol SIS s 53 o VT 5 856
A 5 Loy D) oty camiSs G Lo L k05 o G b 1 O 0 45T e
(S 55 otns I bl dis £ oy ite o ST Ld ol 5148 ool jlo 5 Laslg L
a5 1 0T 2alS Sl po (slaladle b6 55 5 ed 287 5 0o b 1 2 slaslzl G,k
(Dadgar & Nazari. 2012:4,5) .5, 4T

;é,ﬁ 3 (6 UL ) olaB!l i 9  xbaw SO, ‘;053-" A
9345 0155 oo 1y Sl oeT Sl & ebow (sla Ul uf.ajﬂ a3y S (ool lapl )
Ls\_édb.') -y C,Jjb 9 s"_,_'.«a’)b.;;u )‘ bl OLAJLMJ P aJJ\) LSLQQL.’.) -\ ZJ},QJ M Lwd

Obﬁb}&;—é}:})%\{djbyki{d’j“b’\ﬁ;w‘)ﬁ S\ﬁcolji.i-:)f)@.‘fbﬁa:)\)



Yo 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

s 35 Aol )My A ik 5 O5eke Sl g il Il 4 Sy 05 Z5L 5 L Ss T
Slhlas dub 0 K5 S sliw [2alS 5 Laailu, o b 31 S I Ll sl b 5o Koo
led Ol 55 1 (e )
Lol el sl oLl JoB oo b s ogale Siool 8 55 Sl oS a3 S e )l o
3Ll 5550 3l (K 4sed Ol s s LOT (galasl Slas Sin Ol 5 g K@A
Co g Hlamd ST o b 51457 (51 31 (glglbe g 53 L &S Wil o oo 50 £33 4>
Glaas ja (S S os JT OT o jeme 1y o] aoilin pimean (35,5 (5,0 Lilodd
SOLE O e S LS o (p S (or Jrao 030l 5 sl 4 | (g 5 LB (5oL
AVl daT s GL 3 o 3, Shes ¢ G5 5,5 &S5 a5 Tl 31 (6l Cn s 3ol b
e S FIEI® [ I P PR gy 1P RIS IEST - RUE P NE
Pl o S 0L (A als 1B (S5 Y (Gl e ) oS
(o la gad e 1) LT 5 See ©0,ul3 455 ity kil o F i 5 5l 3 T 00 305
37 es 5l 51487 0 ol 5 (6580 b sas Dot ¢ 26 ST S Gl s e
osdhe sy ol aS 3 8 OUT 5 o a gmie el SKan g 5 315 Lial g s Sl 1y 345
~osde (Yao & Ed. 2016:4,5) .cils dal g 5 55 5005 935085 4 a5 sS e slaas 5o
GRS Db o wlie ol 3 3 ge GOT CdST S e b 5o Loy YT 5555 L eyl
S o Sl s 05 5 g 53 i bul b dw 4 Olej 0T 51 &S (5145 8 4 (S o 1y
(pz Lo 03l el e 51 ol 5L s g 53 B el 5Ll b (Bl ial
03 Ll o (sl oo OT 4 dials o s dal i gt mlio Uans 4 lgiys S
s 03 S sl 81 (iSad s dl OT i (oo s (12 B 5 0 53 G 0538
Dl Gl 5o 355 ol 1 67 i las It 5 DT (gLl 15 4 nrl o b iz ) e
A_AT):v_fj Colas o HLadl cpl by clbls dal g 55 sl 31 (6l Dde SV b 515 (6L 5
1) K3 ol e Slad o o dal g oS g T Olen Sl eslizal 4 e anel
33 35 g0 AT 13131 Mane im U agarl se r@,s&u,) bl 5s ST esls Jls
ol GOl Sl e AT e T Sl e (Mo 4 55 (b 51 duled o ealinal Laele

02,51 (2l 3 4y ja 45T (Al a8 san Sl L 0358 p Sl o s ) s



e 9 Cownt 0loit (gl Ggdis anbiiils YeF

595 gy 45 05,8 e el S g eIl 5 a5 b 51 551 s
g odbadaal e T 510l 50 8 acd (sl p3Y ST b dal s St 0155 50e8
3405 63U dols Lol i s s 3l 5 diyls 15 0T adas slacay LIS 3 & 5 S
LS 53 Ll sl sl 1) b BB b s a5 BB Gl bl ner 4
S omnlns &8 (G e romen 5 4 )l ) (69,8 S s Fosp 4 bl el

(Smith & Ed. 2014:5) .4sb . )ﬂruﬁ 5305 sl 55 Llazdy oy

S 5 o
S AT 5 g e IULL (Samm 5 5 oma (31530 e 4 598 Ol 5 4 5
20T 55 o il o DL S o 56850 bl nf 08 03 T 6l Sl e e
Sl 5 Chlis 4y bl bl (il o jaseiie 5 5L Olgr pwl w53 Ol 0 sdoe S5
53 ABl Lo S La0T o ay Sl O e iy b U ol anilsly 1) L ps T
Cal ol Sl Sl a1y 5 S de Gla T Cand g 4T b o by ) o guas-
S 3 2K ite SU 0L LT 5 0Ll Ol Sadl y o (5 ity Canla 0T (ST
Ladle 0T LET Conl oS &5 sl Ol ST S5 JT 51 56 Syles oL s Sis Koo
ab g o S e s LB el ors & A G 153 Sl pl k3o 8 asedie
5 5 DSl ko (Slabls s i) 53 35 50 25 (il B 3 5 (Goke S st ol SLe)
ASm}_.f»a_sl_s'cwliLau,':.wﬂ.dl@)aﬁf)bé‘aa-jb)yog.\;fu)ﬁg\ﬁ@.u o s
S5 5 53 5 Cbls dal B 5 S s (65155 O8N b T (S JT 55 s LT
o 4 Cand g 03Lel OSGI &S 55 503 5§35 Al g5 4,8 o jlast Ol 0 5505 o shns
NCN U VRSN 5 YR SU JRECT X UGN [ SN IR RPN RSP
e bl ol 5 035 Sl Ol 51515 (o pgie g (S 6,15k o3l o
e el plail 5o blasl sl 03 0L & b 5 1) [oliedl Ll o (ke S s
23 Sl Ol s JulS™ (5 510 4 BB ol 53 s i S a0 Ll ciloty (S 5 o
sl Gl 53 0ds £l Emla oS sb0les oyl e sty (S5l I e



Yoy 0k ol 092 9 (xbw slily) (Fogll 51 LU syl s goladl g o> Jlos

oy 3 ST 05805 esle 3 = yie Sline &y (30T 555 0o Ll (13 8 oy 2 s
OT Joole 5 0L (S sy (601 32 0551 5 33 8 oo 5 Bl 3owd 05 0T 0 s
;,TJ_,.L;L;\J_fG;,\_,.qw%;a%j>;m\frw,&lfbumc.gwolf)\
3 =8 Sl ad g eslel OLSGl il OL5 Ol 030 o st 3 i3 Sl 5 515
ST 48 Ll Jas (5o 4 30 dal o CalSe 055 0L 5 0l s 5 (Son (S5 0T
23 Sl bl L Bl Bl s s OSGl pl apili ol 03,8 w5 e ST sbay )5S
LSS 4 03 0L 48T ol gl 5 03 3508 3,b 5 kel 87 3 15 0T 0155 05 2
(e 3 0ds 3l s 5y by (oldl 4 0L ol o & il St 1) S ples 0L

g ) aioen (Sl dalt St LOT 4 s ysba 55 Sl S Sl
w‘wwf}&&\)agcbﬁ@b)‘jrbf€}wQQ)M3)\yq&)b&%
ﬁ\_q:L@jcaﬂdhohjuﬁaLsyj\.u;u"}m)\u\.llich.e-):&bﬂdgw
Ya:LAJscj..L:.a((Lﬁ_xéJLgS))C}@s@yﬁ“ﬁ}gjsjé:fwjgladgTojjB99 osle ¢SS
o se @lin Lade Cgr 55 Olisls L O Wyl Ol ey Al g ¢ ke gyl (3T 058

Aol Ol gl Cjb

Reference

[1] Angelo, M. j., & Morris, J. (2018). Maintaining a Healthy Water Supply
While Growing a Healthy Food Supply: Legal Toolfor Cleaning Up
Agricultural Water Pollution. Kansas Law Review Inc, 1003- 1041.

[2] Ansari, M. e. (1969). Frado al asool - al rasaiel. Tehran: Mostafavi.

[3] Bahrami ahmadi, H., & Fahimi, A. (2008). Foundation of Environment civil
Responsibility in Islamic Jurisprudence and Iranan Law. Journal of Islamic
Education and Law, 121-150.

[4] Bi Abi, H., Mohamadi, H., & Abolhasani, L. (2015). The effect of selected
economic factors on ground water pollution in the group of developed killers.
Agricultural Economice and Development, 87.

[5] Dadgar, I., & Nazari, R. (2012). The effect of environmental pollution on
economic growth. Health, environment and sustainable development, (pp.
4,5). Bandar abas.

[6] Firoozi, & etal. (2017). Evaluation of Environmental Sustianability
Indicators, with emphasis on air pollution and industrial pollutants, Case
Study: Ahvaz Metropolis. Biannal Journal of Urbun Ecology Researches,
13-28.

[7] Firoozi, M., & etal. (2014). Assessment of unsustaiable environmental



e 9 Cownt 0loit (gl Ggdis anbiiils YA

(8]
(9]

[10]
[11]
[12]
[13]

[14]
[15]

[16]
[17]
[18]
[19]
[20]

[21]

[22]
[23]

[24]

[25]

[26]

indicators With an emphasis onwaterpoiiution. Quarterly Journal of
Geograghy, 70-85.

Ghsemzade ansari, s. m. (2017). Obligations and civil liability without a
contract. nashr mizan.

Golab kesh, s., & Ghanbari adivi, z. (2008). Investigatingindustrial and
agriculterul pollutantS IN SHadegan wetland managementand conservation.
seminar abiary va kahesh tabkhir, (p. 10). tehran.

Golmohamadi, S. (2010). The role and particpation of NGOs in the
development of environmental law. fasiname mohitzist.

hashemi, S. A. (2013). Numerous tools in civil liability. Knowledge of civil
law, 10.

Heidari, F., & Ghasemi, N. (2012). Investigation of civil Liability caused by
Environmental Damage. Journal of pablic LawRereserch(in persian), 4-11.
Islam, S., & et.al. (2015). Assessing Heavy metal pollution in surface water
and sediment: A preliminary assessment of an urbun riverin a daveloping
countrol. Pollution, 307

Jorden, P. (2007). principles of civil liability.

Kargar dehbidi, N., & Esmaili, A. (2016). Evaluation of economic factors
affecting environmental pollution in Iran. Agricultural Economics Research,
86.

karimi, a. (2009). Civil procedure. (1, Ed.) Tehran: Majd.

Katoozian, N. (1998). Legal events. Tehran: Enteshar.

Katoozian, N. (2008). Non- contractual obligations. Tehran: University of
Tehran.

Katoozian, N. (2008). Out - of- contract requirements. Tehran: University of
Tehran.

Khosroshahi. (2007). Water Resourcce strategy in Desert and
Desertification. Tehran: enteshrat jangal va marta.

Majed, V., & Golzary- ghalejoughi, s. (2016). Economic and Environmental
Analysis of Wastewater Collecting and Treatment. Jornal of Water and
Sustainable Development, 83-92.

Masum Billah, M. (2014). Effects of Insurance on Maritime Liability Law: A
Legal and Economic Analysis. Switzerland: A Legal and Economic Analsis.
mohaghegh damad, s. m. (2007). Islamic Jurisprudence Rules 1. Tehran:
markaz nashr oloom eslami.

Naseri, H., & ally. (2013). The effect of natral and Human Factors on the
Quality of water Resources in the Badleganat plain of isfahan. Quartely
Journal of Erth Sciences, 6.

Poor esmaily, A. (2014). AComparative Study of the Impact of Damaged
Liability on Common Law. Fehgh va hoghoogh eslami, 13.

Rostami, H., & Shabani Kondseri, H. (2016). Establishing a causal
relationship assuming the intervention of various factors in crimes and
financial damages( with emphasis on the Islamic penal Code 2013). Criminal
Law Research, 156.



¥4

0L ol 092 9 (b (OUlgy (Sogll 3 LU sl solamdl g (Seii> Juloni

[27]

[28]
[29]

[30]
[31]
[32]
[33]
[34]

[35]
[36]

[37]

[38]
[39]
[40]
[41]
[42]

[43]

[44]

Sadeghi, m., & johari, m. (2013). Interested Party within the Law and
Judicial Precedent in Invention Actions. Judicial Law Views, 117-144.

Safar, N. (2015). p. :6.

Safar, N. (2015). Protecting the seas and oceans in line with the 2015
Sustainable Development Goal. 7.

Safayi, s. H., & Rahimi, H. (2014). Civil liability ( non-contractual
requirements). Tehran: Samt.

Salatin, P., & Tajik, s. (2017). The Impact of Water Pollution on Health
Economics: A Panel Data Approach. Human & Environment, 47-57.

Saleh, 1., & et.al. (2012). Investigation of Macro economical Variable on
Water Pollution in Iran. Irrigation & Water Engineering, 57-67.

Sarmad, M. (1981). Water law - water law and how to nationalize it. Tehran:
Majd.

Shah hoseini, A., & Mashhadi, A. (2014). Environmental compencation
Besed on the 2001 international law on the principles of Allocating Losses in
Transboudary Damage caused by Hzardos Activities. motaleat hoghoogh
omoomi, 141-165.

Shams, A. (2016). Civil procedure. Tehran: Derak.

Smith, A. (2014). Analysis of Environmental and Economic Damages from
British petro hem'sDeepwater Horizon oill's pill. Albany LawReview, 25.
Smith, L. C., & Ed. (2014). Analysis of Environmental and Economic
Damages from British Petroleum's Deepwater Horizon Qil Spill. Albany Law,
5.

Smith, L., & ed. (2014). Analysis of Environmental and Economic Damages
from British Petrolem's Deepwater Horizon Qil Spill. Albany Law.

Taghi zadeh ansary, M. (2020). Enviroment rights in iran. Tehran: Samte
tehran.

Taghizade ansari, M., & Hashemi, s. A. (2017). civil liability( indemnity).
Tehran: payamnoor univercity.

Vahedi, G. (2009). Civil procedure. Tehran: Mizan.

Wen, C. a. (2011). Economic and environmental effects of water pollution
Abatement policy in chaina: a Dynamic computable ageneral Equilibrium
Analysis. Presented as 16 GTAP, (p. 11). China.

Yao, H., & Ed. (2016). Economic Estimation of the Losses Caused by
Surface Water Polltion Accidents in China from the Perspective of Water
Bodie's Functions. Environmental Research and Public Health.

Zare barzeshi, M., & Bakhshi, H. (2013). Erthquake, groundwater
contamination and its effects on the environmental protection and planning.
The First Natial Conference on Planning and Environmental Protection, p. 5.



Encyclopedia of Economic law Journal, 29: 21, 2022

Identify the Possibility and Source of Compensation for
the Driver who Caused the Accident; Before and After
the Approval of the Compulsory Insurance Law
Approved in 2016

Hamid Afkar?

PhD in Private Law, Faculty of Law
and Political Science, Ferdowsi
University of Mashhad

Received 2021/06/03 Accepted 2022/02/21

ABSTRACT

The foundation of the driver compensation system has been established in
legal systems based on logical, social and economic interests. On the other
hand, excesses in identifying the liability of the insurer and the bodily injury
indemnity fund in relation to compensation for the driver who caused the
accident will challenge the legal security and financial resources of these
two institutions and will weaken the efficiency of the insurance industry and
reduce public resources. lIdentifying the liability of the insurer and the
bodily injury indemnity fund in the driver compensation system for
damages before and after the adoption of Compulsory Insurance Law
adopted in 2016 requires reviewing the law, legal and economic foundations
in order to achieve the goal of protecting the victims of traffic accidents and
taking into account the social and financial interests of the insurer and the
fund, to provide an effective interpretation of the idea of compensating the
driver who caused the accident. Law and legal justifications in the new
insurance law indicate the obligation of the insurer and the insured to
conclude a driver accident insurance contract. Although driver accident
insurance is independent of third-party insurance, the violation of the legal
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duty in issuing driver accident insurance by the insurer imposes a mandatory
imposition of legal obligations on the insurer. Utilizing the foundations of
the social welfare system or considering the fault of society as the broadest
organization, justifies the responsibility of the government and society to the
driver who caused the accident without insurance, and the bodily injury
indemnity fund as an alternative to insurance is the most effective source of
compensation. Law and legal basis justifying the liability of the insurer and
the fund According to the new law, does not include the past bodily injuries
of the driver who does not have accident insurance and in addition, the lack
of economic efficiency and rational justification excludes the insurer and the
fund from the resources of the driver compensation system causing the
accident.

Keywords: The driver who caused the accident, Driver Accident Insurance,
Insurer, Bodily injury indemnity fund.

INTRODUCTION

The global insurance industry in the domestic and international arena has
always been influenced by managerial and upstream decisions. Enacting
laws and approving government regulations in domestic law play an
important role in the performance of insurance companies and their social
benefits. The legislative scope of these regulations is not exclusive to the
legislature and the executive branch as the main and governing
policymakers, and the judicial approach to identifying the responsibility of
insurers also challenges the cost and benefits of the insurance industry.
Excessive pressure on this institution disrupts the efficiency and power of
this area, and the weakening of the insurance industry causes forgetting the
evolution of the idea of collective responsibility. One of the important areas
of this field is the compensation system for the driver who caused the
accident that the importance of it has been realized with the passage of time.
Having a valid insurance policy to compensate the driver who caused the
accident is a necessity from a legal point of view, and not having such
coverage raises the general hypothesis that the driver is deprived of
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compensation; However, the legal analysis and the necessity of social and
economic support for the driver who caused the accident makes it possible
to pass such a general hypothesis under certain conditions and his financing
can be justified from a legal point of view in the light of the existence of a
third-party insurance policy based on the compulsory insurance law
approved in 2016. In addition, although it is not reasonable for the insurer to
pay the loss of a driver who generally does not have an insurance policy,
replacing the bodily injury indemnity fund as a source of compensation is
acceptable from a jurisprudential and legal point of view and based on some
social and economic bases. Although it is difficult to compensate the person
responsible for the accident by the basics of civil liability insurance, but
public insurance and social security, with but public insurance and social
security, with the aim of reducing pain and suffering and providing the
minimum welfare of society members, justifies the Identifying a source for
compensation.

In order to provide a correct structure of the research, Considering that the
new insurance law strengthens the legal requirements in the area of
protection of the victim and is considered a turning point in the
compensation system for the driver who caused the accident, In two
independent sections, the compensation system of the driver causing the
accident is analyzed, which is related to before and after the approval of the
new insurance law, and the source of compensation is determined separately
in the assumption of having a valid insurance policy and not having it.

PURPOSE

The purpose of this research is to express the law, legal and economic
foundations of the thinking of strengthening the compensation system for
the driver who caused the accident based on the Compulsory Insurance Law
approved in 2016 and providing a correct interpretation of the temporal
scope of the protection of the driver who caused the accident and the
financial resources providing the damage in this area.
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METHODOLOGY
The method used in this research is descriptive-analytical.

FINDINGS

The research findings are as follows:

Third-party insurance policy is sufficient to include the insurer's obligations
to compensate the driver who caused the accident according to the
compulsory insurance law approved in 2016: because according to Article
11 of the new insurance law, the inclusion of any condition in the insurance
policy that stipulates less benefits for the insured or the injured party than
the benefits listed in this law is invalid. The non-inclusion of the rights and
benefits that are mandatory for the injured party should also be labeled as
"inclusion of contrary condition”. In other words, the purpose of including
the provision of lower benefits should not be considered as referring only to
positive conditions, but the non-stipulation of insurance obligations that are
considered mandatory for the injured party by law is also included in this
ruling. and as in the process of judicial review, mandatory provisions in the
compulsory insurance law must be observed as a principle, compliance with
these limits in the contract is also required by the insurer and the insured,
and one of these principles is the insurance coverage of the at-fault driver
based on Article 3 of the Compulsory Insurance Law. It is an accident that
failure to include this right or a condition to the contrary in the insurance
policy will not deprive the victim of damages.

On the other hand, according to Article 19 of the new insurance law, any
negligence or fault of the insurer or his representative in issuing the
insurance policy subject to this law does not relieve the liability of the
insurer. When the insurer is required by law to issue the driver's accident
insurance policy together with third-party insurance policy, the failure to
issue it by the insurer's representative requires the intent or fault of him and
the insured. The non-fulfillment of the legal duty by the representative of
the insurance company should not be a reason for the victim not to enjoy his
legal right, and the importance of this issue requires that the legislator in an
independent ruling should warn about the guarantee of the implementation
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of this violation and place the responsibility of this violation on the
insurance company. Therefore, although the insurance coverage of the
driver who caused the accident has an independent nature from third-party
insurance policy, the failure to issue it at the time of issuing third-party
insurance policy does not prevent the insurer from being responsible for the
driver who caused the accident.

Not supporting a driver who did not obtained insurance coverage at all,
challenges the idea of maximum protection in the compensation system for
the driver who caused the accident. Compensation of the driver by the
insurer according to articles 2, 3, 11 and 19 of the new insurance law
requires the existence of a minimum third-party insurance policy, and the
generalization of the compensation to the non-obligated insurer is not
compatible with legal and contractual bases; Therefore, the theory of non-
entitlement of the driver who caused the accident without a valid insurance
policy to compensation can be presented. In the reasoning of this opinion, it
is said that according to the rule of action, the damages of the driver who
caused the accident cannot be supported, and the society should not be
responsible for supporting the culprit. Also, in none of the provisions of the
mandatory insurance law approved in 2016, the compensation system of the
driver who caused the accident has not been supported frankly.
Supplementary organizations for the compensation of victims of traffic
accidents have also been established to protect the third party who is
dissuaded from the driver who caused the accident. Finally, it is not possible
to infer responsibility and a suitable source for compensation. On the other
hand, in order to promote and strengthen the compensation system for the
driver who caused the accident, it can be presented as a solution to the
bodily injury indemnity fund, which is based on significant jurisprudential
and legal foundations in addition to social aspects.

According to the theory of the welfare state, citizens expect the government
to support them against misfortunes and accidents, and in addition to taking
preventive measures to ensure the safety of citizens, find a mechanism to
compensate them for their damages and injuries. Therefore, the
responsibility for compensation is specific to the government, and the



Encyclopedia of Economic law Journal, 29: 21, 2022 416

government tries to collect the responsibility and distribute the
consequences of social.

Also, using the fund's resources to compensate the driver's injuries improves
the efficiency and usefulness of the social and economic system. Although
the payment of compensation to the driver who caused the accident
increases his wealth and utility despite the deterioration of economic
conditions and the decrease of the utility of the fund, but the increase of the
wealth of the injured has priority over the decrease of the wealth of the fund;
In other words, in social damage guarantee institutions such as the bodily
injury indemnity fund, the paying society helps to compensate the losses of
people who suffer from a certain situation, causing them to change their
inappropriate position and all together will benefit from the new improved
situation. Legal bases also justify the responsibility of the fund in the
compensation system for the driver who caused the accident. Decision No.
734 dated 22/7/2013 General Board of the Supreme Court stated the
philosophy of establishing a bodily injury indemnity fund to support the
victims of traffic accidents whose damages cannot be paid by insurance. In
this regard, there is no difference between the guilty and the innocent, and it
IS necessary to pay attention to the physical damages of everyone around the
accident, both the guilty and the innocent. Even some have correctly
inferred the fund's responsibility against the driver who caused the accident
by referring to Article 35 of the Compulsory Insurance Law and using
Article 22 of the same law; Therefore, the inference of the responsibility of
the fund in the compensation system for the driver who caused the accident
can be strengthened based on the mandatory insurance law, and in the
absence of insurance coverage, the bodily damage provision fund can be
replaced.

Also from a logical point of view, it is appropriate to pay attention to the
coverage of traffic accident damages in the form of a collective
responsibility system, and in fact, all car owners should form a single
committee to assess the losses in order to insure harmful car accidents,
regardless of whether someone is responsible in the accident or not be
However, due to the need to pay attention to the financial resources of the
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bodily injury indemnity fund, excessive recognition of the fund's
responsibility for injuries related to before the compulsory insurance law
approved in 2016, will destroy the fund and realize the idea of collective
responsibility based on current developments with It brings challenges.
Also, the mentioned legal bases cannot be extended before the mandatory
insurance law passed in 2016.

CONCLUSION

The increase in the number of traffic accidents as the largest part of
unintentional accidents, caused extensive and irreparable physical damage
to the victims of these accidents, both for guilty and innocent. The
inevitability of using motor vehicles and the ineffectiveness of legislative
policies to prevent the occurrence of these accidents have caused the legal
systems think to a solution for compensate the victims. One of these
solutions is to support the compensation system for the driver who caused
the accident. The foundation of the above-mentioned idea was Began from
the law of the fifth development program and the obligation to issue driver
accident insurance in Regulation No. 67 of the Supreme Insurance Council
was included, but the main manifestation of the legislator's support appeared
in the new insurance law and did not limit the insurer's obligations to the
driver accident insurance policy. Surviving the responsibility of the insured
in case of a violation in issuing the accident insurance policy justifies the
possibility of supporting the driver who caused the accident based on the
new insurance law. The law, legal and social foundations also confirm the
responsibility of the bodily injury indemnity fund for the damages of the
driver who caused the accident in the absence of third-party insurance
coverage.

The generalization of the mentioned rules to the category of the insurer's
responsibilities assuming the existence of a third-party insurance policy, as
well as the responsibilities of the bodily injury indemnity fund and the
Ministry of Economy and Finance assuming the absence of a valid
insurance policy, in order to compensate drivers who suffered losses before
the new insurance law, is not efficient based on analogy. The lack of legal
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grounds in extending the law to the past and the lack of clarification of the
provisions of the compulsory insurance law approved in 2007 and the non-
implementation of the law of the fifth development program do not justify
the responsibility of the insurer and other institutions. On the other hand,
Insufficient financial organization of the insurer and the fund will reduce the
efficiency of these institutions if the temporal scope of compensation for the
driver who caused the accident is considered unlimited, and the final result
of this approach is to weaken the idea of damage distribution and damage
coverage systems. For this purpose, it is suggested that the temporal scope
of the obligations of the bodily injury indemnity fund to compensate the
driver who caused the accident is determined since the approval of the
Compulsory Insurance Law approved in 2016, and also by determining the
type of insurance policy necessary to benefit from the insurer's financial
resources, the ambiguity of the Supreme Court's unanimous decision No.
781 should be reduced.
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