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1- INTRODUCTION

One of the important examples of unfair and opportunistic behavior in business and economy that has

affected all human societies is misleading advertising. A look at the background of research shows that in
Western countries, especially in America, the government's attitude towards business was based on free
economy until the beginning of the 20th century, but this freedom led to many unethical and unfair business
practices by industries and companies, which was more apparent in the advertising aspect. In the context of the
Islamic Republic of Iran, it is not possible to respond to the legal challenges in this field due to the lack of
specification of advertising media guidelines and legal laws. In addition, with the ever-increasing expansion of
technology and social media networks, the dimensions of commercial advertising have become more complex
and have greatly affected various areas of the material and spiritual life of the consumer. This is due to the fact
that the dimensions of these advertisements are not clear for decision-makers, legislators and commercial and
media activists, and comprehensive and complete research has not been done in this area. Therefore, the present
research is an attempt to extract various dimensions of misleading commercial advertisements in theoretical and
practical dimensions by systematically reviewing western studies conducted in this field and using the qualitative
meta-analysis method, while examining the capacities of Islamic jurisprudence in the areas of criminal and
deterrence , to provide a comprehensive working conceptual template in the indigenous legislative process based
on jurisprudence for the activists of this field.

2- PURPOSE

The main goal of this study is the jurisprudential-legal synergy and using the capacities of Islamic

jurisprudence for legislation in this field which, along with using organizational capacities and the foundations of
judicial and civil law in the direction of jurisprudential systematization, reduce social costs and a process of
jurisprudence to influence various economic aspects, including misleading advertisements.

3- METHODOLOGY

In the current study, an integrated method was used, in which, according to the research objectives, two

approaches of systematic review and grounded theory were used. The first step of the research is a systematic
review of the researches related to the studied phenomenon. Researches related to misleading advertisements
were reviewed based on semantic keywords in the ScienceDirect database from 1950 to 2020, and a number of
articles related to the legal aspects of the phenomenon were selected through purposive sampling and analyzed
with the help of content analysis. Also, a number of related book titles in the mentioned period were selected and
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examined from the Amazon website. The reason for the wideness of the studied period is the research gap and
the insufficiency of the obtained data, which is one of the limitations of the research because this field of study
lacks coherent knowledge and rich research literature. The obtained data were then analyzed with the help of
qualitative meta-analysis based on content analysis, and the main themes of the subject were extracted and
presented in detail with examples. After that, in order to achieve the indigenous jurisprudential strategy, the
capacities of jurisprudence were examined with the help of the contextualization method, and the capacities of
Islamic jurisprudence were used to provide a legislative conceptual model, which was presented in detail.

4- FINDINGS

Based on the objectives of the research and the methodological approaches used in the research, the findings
are presented in two main parts: the results of the research background (including the dimensions and examples
of misleading advertisements) and the results of the qualitative grounded research (including the capacities of
Islamic jurisprudence, providing a legislative-conceptual model based on local capacities.

A: meta-analysis of dimensions and examples of misleading advertisements

1. Misleading caused by the deletion of information

2. Misleading caused by semantic confusion

3. Misleading caused by comparing specifications

4. Misleading caused by lack of fulfilling the claim

B: Examining the capacities of indigenous jurisprudence to deal with misleading advertisements

1. The preventive (positive) dimension of jurisprudential capacities in fair trad

2. The negative legal aspect of business in Sharia

C: Presenting a conceptual-legislative model based on jurisprudence

5- CONCLUSION

Despite the application of various theories in cognitive, behavioral, legal and media sciences, investigating
the various dimensions of misleading advertisements in research, recognition and measurement, legislation and
judicial treatment, faces many challenges. In western countries, despite the development of judicial procedures,
most of the legal cases in the field of misleading advertising are case-oriented, posteriori and based on external
standards. This is due to the fact that it is not possible to apply these procedures universally in all countries, and
each country needs local judicial procedures based on its contextual characteristics. In the meantime, Islamic
Sharia has a unique capacity to investigate all new phenomena due to its reliance on revelation, hadiths and
traditions. The results of this research showed that the capacity of western studies and its theoretical foundations
can be used to understand this phenomenon and even benefit from its legislative capacities and judicial
procedures, but the educational and moral capacity of Islamic jurisprudence is to prevent the occurrence of such
sinister phenomena. Also, the rules of Islamic jurisprudence have many uses in compiling, developing and
expanding judicial procedures. Another capacity of Islamic jurisprudence to deal with this phenomenon is the
capacity of rule-making and extracting new jurisprudence rules from its sources. The results of this research are
useful for researchers in the field of media, jurisprudence and Islamic sciences and law.

Keywords: misleading claim, semantic seduction, advertisement, contextualization, jurisprudence
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1- INTRODUCTION

The increasing and significant growth of financial transactions in the 1980s, 1990s, and 2000s, which was
caused by the progress of globalization and financial exchange liberalization, is regarded as the primary driver
and origin of payment system evolution. This fact resulted in the recognition, focus, and rising global attention
on the role and value of a settlement in payment systems, which in turn encouraged extensive payment system
reforms. During the preceding decades, particularly the 1990s, the role and efforts of the Bank for International
Settlement (BIS) and its enlightened actions centered on its Committee on Payment and Settlement Systems
(CPSS) became more prominent. This committee prepared the report on the core principles of systemically
important payment systems, also known as the "CPSS" document, which includes global legal and economic
standards governing the processes of important payment systems and was published by the BIS in 2000 & 2001.

2- PURPOSE

This article attempts to introduce and explain the core principles governing systemically important payment
systems based on the CPSS document. We also examine the establishment of the necessary legal and economic
foundations required for the design, modification, development, and adaptation of Iran's payment systems.

3- METHODOLOGY

The library and documentary are the most commonly used research methods in this article and is done in a
descriptive and explanatory manner.

4- FINDINGS

This article divides the principles governing payment systems (CPSS) into two categories: legal and
economic principles. Legal principles of are in three core principles, which are as follows.

1-"The system should have a well-founded legal basis under all relevant jurisdictions"

This principle states that in any payment system, both payments and system operation should be subject to
general rules and regulations, as well as general agreements governing payment system implementation.

2-"The system’s rules and procedures should enable participants to have a clear understanding of the
system’s impact on each of the financial risks they incur through participation in it."

This principle emphasizes the transparency and clarity of the set of rules and procedures governing the
payment system to fully and comprehensively understand the financial risks of the payment system.

3-"The system should have clearly defined procedures for the management of credit risks and liquidity risks,
which specify the respective responsibilities of the system operator and the participants and which provide
appropriate incentives to manage and contain those risks".

The rules and procedures of an payment system are a basis for determining the location and occurrence of
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credit and liquidity risks and providing clear definitions of financial risk feedback in the payment system. This
document has stated the economic principles of payment systems in the form of seven principles.

1-"The system should provide a means of making payments which is practical for its users and efficient for
the economy."

The first part of this principle is based on the need for a payment system that fits the needs of users.The
second part of this principle focuses on the economic efficiency of the payment system.

2-"The system should provide prompt final settlement on the day of value, preferably during the day and at a
minimum at the end of the day."

This principle establishes two minimum standards for settlement. The first is a settlement of at least one day
that occurs within the day, and the second is a final settlement at the end of the value day.

3-"A system in which multilateral netting takes place should, at a minimum, be capable of ensuring the
timely completion of daily settlements in the event of an inability to settle by the participant with the largest
single settlement obligation."

This principle is consistent with implementing and guaranteeing the first part of the previous principle in the
case of systems that perform the settlement process via a multilateral network, especially with a delay.

4-"Assets used for settlement should preferably be a claim on the central bank; where other assets are used,
they should carry little or no credit risk and little or no liquidity risk."

This principle is intended to eliminate or reduce the financial risk associated with the use of a specific asset
to settle payments made through a systemically important payment system.

5-"The system should ensure a high degree of security and operational reliability and should have
contingency arrangements for timely completion of daily processing."

A payment system must be designed and implemented with a high level of security and operational
reliability.

6-"The system should have objective and publicly disclosed criteria for participation, which permit fair and
open access."

This principle highlights the significance of determining the criteria for users participation in the payment
system, as well as establishing a fair, free, and competitive environment for the provision of payment services.

7-"The system’s governance arrangements should be effective, accountable and transparent.” Effective,
accountable, and transparent governance in general provides a foundation for compliance with the main
principles, which is an important task on the shoulders of the central bank in systemically important payment
systems.

5- CONCLUSION

The extensive development of financial markets and national and international economies have highlighted
the importance and role of payment and settlement systems more than ever.

The CPSS document presents payment system legal issues in three principles and economic principles in
seven basic principles.

These principles are strongly reflected in international legal and economic systems, as well as the wide and
diverse areas of payment systems used and developed. In addition to the International Monetary Fund and the
World Bank, more than 28 countries with advanced and emerging economies have joined it. In summary, the
effective application of these core principles is required for all countries to achieve the goals of public and
economic policies, particularly the efficiency and safety of payment systems. It is especially important in
emerging economies due to the efforts made in these countries to improve or create new systems to better
manage the growing payment flows in national and international financial markets.

Keywords: payment system, legal principles, economic or procedural principles, Central Bank, CPSS
document
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1- INTRODUCTION

Different handling of some criminal matters is done based on several criteria, the nature of criminal behavior
is one of them. In the meantime, economic crimes are one of the most important areas in which Iran's legislator
has tried to use differential and different proceedings compared to other crimes. In this regard, it seems that the
field of economic crimes with large and major characteristics, especially when it is associated with the extent of
the works and the large number of victims, is one of the fields that needs to deviate from the certain principles of
fair proceedings and resort to the principles of reliable proceedings. In order to pay attention to the usual
expectations, judicial proceedings should be conducted in a fair place. This issue, which is referred to as
"differential proceedings", is generally taken into consideration when the regulations of general proceedings are
not efficient to deal with a category of crimes. It is worth mentioning that the differentiation of proceedings is
not only limited to the specialization of hearing courts. Rather, it means the separation of criminal procedure
rules and judicial authorities, which of course can be one of the manifestations of the specialization or
specialization of the investigating authorities.

Special courts to deal with the crimes of disrupters in the country's economic system were established in a
number of provinces in Iran since 2017. The rules of procedure foreseen for these courts, in many cases, are
contrary to the principles and bases of the usual procedure in dealing with other crimes.

2- PURPOSE

Since the provision of differential proceedings in economic crimes is combined with a strict approach in
forming special courts to deal with the crimes of those who interfere in the country's economic system.
Therefore, by proposing this hypothesis that it seems that the characteristics of the criminals of macro-economic
crimes have been effective in predicting differential proceedings in special courts dealing with the crimes of
disruptors in the country's economic system, they seek to clearly determine the effect of the personality of white-
collar criminals in To examine the provision of differential proceedings to deal with economic crimes from the
point of view of the elites of the society (law professors, lawyers, judges).

3- METHODOLOGY

The current research is of an applied type in terms of the purpose of the study, and in terms of the general
nature of the descriptive-analytical type, the data of which has been collected in the form of a survey. With the
explanation that the authors, in addition to describing and explaining the current situation of differential
proceedings in special courts dealing with the crimes of disruptors in the country's economic system, intend to

THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE



mailto:j-javan@um.ac.ir
https://doi.org/10.22067/economlaw.2023.80189.1242
https://doi.org/10.22067/economlaw.2023.80189.1242
https://orcid.org/0000-0002-9253-5330
https://lawecon.um.ac.ir/journal/about
https://lawecon.um.ac.ir/

VoY oluaal g 5l YV oylocs Yo 0590 oolasdl Bgi> asliiiils YA

conduct a comprehensive analysis of the attitude of the elites of society regarding the effect of the personality of
white-collar criminals on the prediction of the rules of differential proceedings in this Courts provide.

The tool used for data collection was a researcher-made questionnaire (closed-answer questions with a 5-
point Likert scale), which is generally used as one of the most common tools for collecting information in survey
research. In order to take a sample from the elite statistical society, the opinion of law professors, attorneys and
judges, who are known as experts in this field, was taken into consideration by the authors. A total of 891 elites
were selected as a statistical sample, which is the number of each sample taken in the research groups (158 law
professors, 312 lawyers, 421 judges).

4- FINDINGS

Considering the obtained results, it is clear that as expected, in the opinion of the society's elite, the character
of economic criminals has been effective in predicting these courts to fight against economic corruption and their
differential proceedings. By interpreting the results obtained from the Kruskal-Wallis test, considering that the
obtained Sig value is equal to 0.000, it must be acknowledged that firstly, the null hypothesis or the opposite of
the research hypothesis is rejected, and secondly, it can be confirmed with 99% confidence and certainty. It can
be stated that the personality of economic criminals has been effective in predicting different rules compared to
other crimes and this is reflected in the attitude of the statistical sample.

5- CONCLUSION

By examining the data obtained from the questionnaires of this research, it was found that according to the
elites of the society, the personality and characteristics of economic criminals were effective in predicting the
differential proceedings of economic crimes, and the judges had the greatest influence on this issue. Due to the
fact that a differential trial regarding an issue is considered an exceptional matter that should have a strong
justification and support. Therefore, the provision of differential and different proceedings, considering that it is
considered exceptional and contrary to the principle, requires mentioning strong grounds. The importance of this
issue is greater when the fundamental rights of the accused and convicted are limited, and the legislator should
have stronger justifications for adopting his differential approach. Therefore, it seems that there can be no doubt
about the principle of differentiating the handling of some cases, including macro-economic cases, but in this
process, it is necessary that the deviation from the usual rules of procedure and fair principles of procedure
should be accompanied by detailed justifications.

Keywords: Disruption in the economic system, crimes of nobles, economic crimes, differential proceedings,
white-collar criminals.
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1- INTRODUCTION

Competition law aims to analyze the rules and standards that govern economic markets. One of the most
significant markets today is the cryptocurrency market, particularly Bitcoin. Bitcoin operates as an electronic and
virtual payment system and is built on the digital, decentralized, and public platform called Blockchain.
Blockchain can be categorized into public and private structures, with a third type known as semi-private.

The advent of Blockchain technology, by eliminating the need for trust, has the potential to establish a
modern foundation and framework in economic and legal systems, including the formulation of new competition
rules. The possibility of anti-competitive practices varies depending on the governing system within each
Blockchain. Public Blockchains generally have a lower likelihood of such practices compared to private
Blockchains due to their structure and market consensus. However, it is conceivable that as the governing
systems of public Blockchains advance in the future, the likelihood of anti-competitive practices may increase.

Bitcoin operates on a public Blockchain and is open source. Despite ongoing debates about its nature and
legal status, Bitcoin has become an integral part of the commercial and economic market. Market players
recognize its value and conventional properties without a doubt. While digital cryptocurrencies have yet to be
officially recognized as legal tender in any country or region, many governments unofficially acknowledge
Bitcoin. Consequently, Bitcoin holds economic value in terms of tax laws, and an increasing number of
corporations, including Microsoft and Tesla, accept Bitcoin as a form of payment.

Competition in the context of anti-trust law refers to the legal protection of free competition in economic and
commercial activities, prohibiting any forms of monopoly. The Bitcoin market has witnessed large-scale
investments, and despite significant fluctuations in Bitcoin value, the amount of investment has remained
substantial. Economic entities actively engage in business and economic activities within this market. Therefore,
the principles of applying competition law to all markets also apply to the Bitcoin market. As outlined in Article
43 of the “Law on the Implementation of the General Policies of Article 44 of the Constitution of Iran”, natural
and legal persons in public, private, cooperative, and governmental sectors are entitled to competition rules.

Regarding Bitcoin, Iranian legislation, specifically the "Cryptocurrencies Requirements and Regulations
Document™ composed by the Iran Central Bank in 2019, recognizes the mining of public cryptocurrencies within
the country as an industry. The document also addresses other economic activities such as transferring,
exchanging, providing wallet services, and foreign investment. Additionally, the "Cryptocurrencies Mining
Code" implemented in 2022 defines cryptocurrency mining as an activity involved in its creation and possession.
Market intelligence, based on its valued nature, validates and accredits cryptocurrencies. Any activities
conducted within this market entitle market entities to the status of economic entities, thereby subjecting them to
competition rules governing the Bitcoin market as a whole.

Despite its opportunities, the Bitcoin market has disadvantages and threats due to the lack of legislation,
leading to increased risks of fraud and deception, often referred to as the "wild west" nature of the market. The
pursuit of competition to acquire more Bitcoin and increase market power can manifest in two forms: investment
in computational resources or conducting attacks, particularly DDoS attacks (Construction or Destruction
Strategy). In addition to criminal activities, the likelihood of anti-trust practices poses a threat to the free
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operation of the market.

2- PURPOSE

According to research and studies, the risk of anti-competitive practices occurring in the cryptocurrency
market can be categorized into three formats: anti-competitive agreements, abuse of dominance, and mergers.
Based on this data, we aim to conduct a comprehensive case study and analysis of the Bitcoin market to
determine how competition rules and standards govern this market. Our goal is to understand whether
conventional anti-trust practices can potentially occur in this market. We also need to establish the criteria and
norms for identifying such behaviors. Additionally, we question whether the market rules and principles
themselves are sufficient to guarantee competition essentials. If such practices do occur, which authority has the
jurisdiction and power to supervise and enforce competition sanctions? Moreover, considering the anonymous
nature of market players, how can competition authorities enforce these sanctions, and how can we define the
extent of their jurisdiction in the international legal regime?

In this regard, two theories have been presented. According to the main theory, due to high competition in
entering and conducting business in the market, the occurrence of anti-trust practices is both possible and
conceivable. Despite the challenges associated with identifying the identities of individuals and active entities
operating in various areas of the market worldwide, the supporting theory suggests that their activities must
adhere to the laws of the registered entity. Consequently, by registering as a legal entity, the competition legal
framework of the registered jurisdiction governs the entity's business activities. Hence, the possibility of
identifying and enforcing competition sanctions can be presumed.

3- METHODOLOGY

In this research, a descriptive-analytical method has been employed. Firstly, all types of anti-competitive
practices in the Bitcoin market are explained, taking into consideration Iran's legislative framework in this
regard. Subsequently, the appropriate and effective means of enforcing competition rules and imposing sanctions
on entities will be discussed. The required data and statistics were gathered using the library method.

4- FINDINGS

This study reveals that anti-competitive practices are prevalent in the Bitcoin market across various activities
and aspects. Initially, we demonstrate that the abuse of dominance occurs through a 51% attack, which involves
altering the original chain. Market power and computational power serve as criteria to identify a dominant
position. This abuse of dominance, commonly referred to as selfish mining, necessitates modifying the Bitcoin
blockchain algorithm. Such algorithmic collusion requires the majority approval of Bitcoin developers,
indicating collusion among them and enabling them to conduct a 51% attack independently.

The attainment of this dominant position may result from the accumulation of computational power by a
single entity (miner or pool) or through a merger. Another form of dominance arises when an individual achieves
a technological monopoly in the creation and invention of superior graphic chips, leading to a monopolistic
market and stifling free competition. Additionally, the emergence of large-scale mining, particularly in areas
with lower energy costs or other equipment expenses, contributes to this dominant scenario.

A new form of collusion is evident in the form of anti-competitive agreements among developers, known as
algorithmic collusion. This cartel behavior and horizontal agreement mark the initiation of a 51% attack, which
alters the consensus of the Bitcoin blockchain and enables the cartel's monopoly. Other types of anti-competitive
agreements among service providers and consumers are also highly plausible.

Ultimately, considering Bitcoin's self-regulated nature, we acknowledge that applying competition law
principles is feasible by recognizing the legal identity of each individual involved. In this case, competition
authorities and antitrust laws possess the authority and jurisdiction to enforce competition rules and laws within
the legal framework of the entity's registration.

5- CONCLUSION

The Bitcoin market is not immune to anti-competitive practices, and within its economic activities, there is a
risk of breaching competition rules, which poses a threat to both the players and consumers. The blockchain-
based nature of the market challenges the enforceability of competition rules, necessitating the initial definition
of the market's structure and basic principles. Due to Bitcoin's worldwide, open, and public character, it remains
untouched by any government or jurisdiction, and no local legal framework can independently regulate or
enforce rules in this market.

Various economic activities, including mining, transaction validation, exchanges, investments, and the
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provision of Bitcoin services and equipment, are conducted by entities that actively participate in different areas
of the market. Large-scale investments have been made, leading to extensive competition among economic
activities and, subsequently, various forms of anti-competitive practices.

The primary form of abuse of dominance is exhibited by miners who possess significant computational
power and aim to alter the original chain by creating a secondary market (blockchain) through a 51% attack. This
selfish strategy is made possible through collusion with developers, which is known as algorithmic collusion. In
such cases, the dominant entity can manipulate the platform's consensus and control the market's governance.
Contributing to mining pools or engaging in mergers among miners or pools can also lead to such dominant
positions. Additionally, achieving technical monopoly, patent rights, and the invention of superior graphic chips
carries the risk of creating a dominant position and monopolizing the market. Such centralizations undermine the
fundamental principle of Bitcoin, decentralization, and violate the primary competition rule of the market.

The most significant anti-competitive agreement is horizontal agreement and collusion among groups of
miners with the intent to carry out a 51% attack. Centralization in other areas of the market, including consumers
and service providers involved in transactions, mining equipment, and the internet, carries the risk of limiting
access to the market through vertical agreements.

Enforcing competition regulation and imposing sanctions on the self-regulated and global Bitcoin market
present their own set of challenges and limitations. However, if we consider that legal entities in the market
should be analyzed according to competition legal frameworks and the authorities of their registered place and
law, it would be the first step in scrutinizing and evaluating these entities from a competition law perspective.
For instance, within our legal framework, the Council of Competition has the authority to investigate the
activities of mining entities registered in Iran and enforce appropriate competition sanctions against any anti-
competitive behaviors. Additionally, effective communication with the group of developers would serve as a
vital link to enforce and implement competition rules and principles.

Keywords: Bitcoin, Competition Law, Selfish Mining, 51% Attack, Algorithmic Collusion
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3- Dominant application
4- Mining pools

5- Unintended centralities
6- Fork

7- Selfish mining
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1- Large Scale Mining
2- Users
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4- Firefighting

5- Currency exchanges

6- Mixers

7- https://coinrivet.com/european-parliament-issues-
cryptocurrency-warning/amp/

8- Centralization

9- Ancillary
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1- Orphan blocks
2- Operators
3- Bitcoin central bank
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2- Self-regulated
3- Protocol
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1- INTRODUCTION

The change of social values and the acceptance of realism theories in the science of law have caused attention
to the economic function of legal rules and institutions to be more important than before, and ignoring economic
criteria in the establishment of legal rules has caused a lack of social desire towards them; For this reason, a new
framework of law knowledge has emerged with the subject of economic analysis of law. With the aim of greater
economic efficiency of legal knowledge, the said field seeks to revise some rules and also to create new legal
institutions. In the course of time, with the aim ofproviding compensation for damages according to social needs,
the field of civil responsibility has continuously reconstructed and modified its rules and provided the basis for
the establishment of new compensatory institutions. The rational and optimal allocation of social resources is
important from the point of view of economics to create effective legal institutions and is one of the most
important principles of social and individual investment. One of the newly established legal institutions in the
field of civil liability and insurance law is the bodily damages supply Fund, whose economic justification not
only strengthens the legal status of this institution, but also provides the necessary legal basis for the
establishment of similar institutions. On the other hand, not paying attention to the economic and social criteria
in the establishment of this institution not only deprives the legislator of the desire to use similar institutions, but
also forgets the importance and position of the bodily damages supply Fund in the society. For this purpose, it is
necessary to evaluate the economic optimality of the bodily damages supply Fund in the legal system and
compare the benefits of the said fund with its costs in the light of efficiency and cost-benefit theories, which are
two basic principles in the economic analysis of legal institutions.

2- PURPOSE

Although several legal and jurisprudential foundations justify the necessity of establishing the said fund, but
maintaining and continuing the position of the fund in the society based on jurisprudential and legal criteria is
not enough, and examining the efficiency and economic desirability of the said establishment strengthens its
social foundation; For this reason, in this research, the aim is to evaluate the efficiency of the bodily damages
supply Fund from the point of view of economic analysis of the evaluation rights and its economic justification,
S0 as to be able to justify the creation and survival of the bodily damages supply Fund. Achieving the desired
result requires answering the question that according to the expenses that are incurred for the establishment of
the bodily damages supply Fund from various financial sources, can the establishment of the said institution and
the continuation of its activity be considered desirable from the point of view of economic analysis of rights and
the idea of using Did public institutions extend compensation to some other areas of unintentional damages? For
this purpose and in order to achieve a proper economic analysis of the functioning of the bodily damages supply
Fund, which will be referred to as "the fund" in this research, first the principles of cost-benefit and efficiency
are explained and considering the factors of economic desirability in Each section, the operation of the fund is
explained based on the mentioned principles and its economic justification is evaluated based on each criterion.

THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE
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3- METHODOLOGY
The method used in this research is descriptive-analytical.

4- FINDINGS

The research findings are as follows: One of the foundations of the establishment of the insurance institution
and the bodily damages supply Fund is the theory of distributive justice, which has been further strengthened in
the mandatory insurance laws. According to the theory of distributive justice, the damage caused to the victim is
distributed among the members of the society so that the losses caused by the accidents as a part of the social life
are collectively compensated. On this basis, a kind of social cooperation is formed to guarantee the future
damage so that everyone can benefit from this source of compensation in special circumstances, and as soon as
the damage occurs, the fund is obliged to compensate the damage. Such a benefit increases the willingness to
pay for the establishment of the fund and the continuation of its activity, and it justifies the function of the fund
based on the above-mentioned principle by increasing the benefits in the cost-benefit balance. Based on the
criterion of absolute increase in efficiency, the bodily damages supply Fund has an economic justification in
terms of the relationship between the victim and the perpetrator; In such a way that the bodily damages supply
Fund is the substitute for the perpetrator of the loss in the compensation, and by having vicarious responsibility,
it fulfills the obligation of the perpetrator of the loss. Compensation by this fund helps the victim get rid of the
precarious economic situation and feel better by getting the opportunity to be compensated by the fund; While
the situation of the perpetrator of the loss does not lose its usefulness and the replacement of the fund for
compensation justifies the Pareto relationship between the victim and the perpetrator of the loss. In this way, in
relation to civil liability, the use of social compensation institutions such as the bodily damages supply Fund can
be justified. It seems that the above thought is not complete and the justification of the efficiency of the bodily
damages supply Fund in the Pareto criterion requires the comparison of all economic input and output factors,
and paying attention to the reduction of the economic utility of the compensating society of the fund's resources
is also necessary to evaluate the efficiency of the fund. As a legal entity under public law, the bodily damages
supply Fund has independent financial resources that are provided through natural and legal entities as well as by
using some government and public resources. Obtaining funds from these sources and allocating them to some
disadvantaged groups makes the optimization of the fund's financial resources questionable from the point of
view of the Pareto criterion; In other words, although allocating fund resources to some specific people increases
their efficiency, but the change in the economic status of the groups supplying the fund resources makes this
method of payment ineffective, and the problem is that the profit of one person should not be at the expense of
significant or small losses of other people. will result in the effectiveness of the bodily damages supply Fund. Of
course, it must be accepted that the strictness of the Pareto criterion makes it less possible to find a policy that
does not reduce the utility of anyone. Usually, there are winners and losers in legal changes and the policies
applied by legislators are on the onehand to optimize the situation of a certain group, while the productivity of
another group is jeopardized. Therefore, for a legal institution to be considered efficient based on Pareto's theory,
it should be tolerant and the small loss of a specific group should be tolerantly regarded as no loss; In this way, if
the amount of reduction in the utility of a particular group due to their large number and because of the benefits
that this group obtains, is to the extent that it can be ignored, then this utility reduction can be ignored. With this
interpretation, financing of the society that provides the financial resources of the Fund, due to their huge
number, does not cause a noticeable decrease in the utility of the society that provides it, and on the other hand,
the benefit that each member of the population receives for this cost compensates for the deterioration of his
economic situation. and makes him feel better and have economic courage; Therefore, sharing risks and financial
resources, or organizing possible risks in return for paying a small amount based on the Pareto efficiency
criterion, can be verified on the basis of tolerance. The use of social institutions such as the bodily damages
supply Fund based on the Kaldor-Hicks criterion is logically justified; Because it is true that the payment of
dowry by this institution increases the wealth and utility of the victim despite the deterioration of the economic
conditions and the decrease of the utility of the other party, but the increase of the wealth of the victim has
priority over the decrease of the wealth of the paying society and protects him from economic destruction; In
other words, in social damage guarantee institutions such as insurance and bodily damages supply Fund, the
paying society by helping people who suffer from a certain condition, changed their inappropriate position and
all together improved from the new condition, profit will take. This criterion can be examined in three ways:

1- Evaluating the benefits of the bodily damages supply Fund with the criterion of utilitarianism leads to the
conclusion that the sense of social pleasure in positive concepts such as benevolence, peace of mind, social
security is realized in a favorable way and compared to the pain and suffering caused to the public by providing
financial resources. Fund is imposed, has superiority. The principle of utilitarianism expresses the attitude of
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general benevolence, and as some have stated, anyone who rejects utilitarianism must be hard-hearted; Because
the social assurance of providing damages in accidents where the fear of not being compensated brings a sense
of security and peace of mind, which increases social happiness, and compensating the victims who were injured
due to accidents related to vehicles, a sense of help and Cooperation brings life to man. Traffic accidents are due
to industrial developments and the spread of mechanism, which is inevitable to impose on some members of the
society in some cases, and for this reason, social thinking is looking for a way to heal part of the physical and
mental injuries of the victims and provide financing through social institutions. Like insurance and bodily
damages supply Fund, it arouses the feeling of sympathy and benevolence in a person and brings happiness to
the soul and soul, which brings the intended pleasure in the criterion of utilitarianism.

2- From the point of view of wealth maximization, the achievement of social security will strengthen the
process of production and industry and maximize wealth. On the other hand, the economic empowerment of a
society and the production of wealth requires the maximum use of human resources with high physical and
mental strength. The occurrence of any risk caused by the violation of the government's duty of social care
creates a duty for the government to compensate and protect the victim. Non-compensation for physical damages
that have lasting and contagious social consequences causes a decrease in the physical and mental health of the
society's human resources, and due to the disability caused by the lack of timely treatment, it severely reduces
the society's productive and service capacity.

3- From the point of view of social welfare, the existence of the fund is also effective because the distribution
of damages among a group, although at first glance it causes a deviation from the concept of corrective justice,
but the acceptance of pure responsibilities in current societies is more welcome and the distribution and
distribution of the cost of errors among all persons who are liable to commit that error, a reasonable and fair
solution will be to sum up the interests of both parties . On the other hand, the presence of spiritual aspects also
moderates the logical role of the bodily damages supply Fund based on this criterion, and the sense of pleasure
from social cooperation and helping people adds to the benefits of this theory.

5- CONCLUSION

One of the means of manifesting distributive justice in the compensation process is the creation of a fund for
physical damages in order to achieve the goal of compensation in the light of social life with the rational and
optimal allocation of social resources. The legal and jurisprudential foundations of the obligations of the Fund
for the physical damages make the legal acceptance of the aforementioned institution acceptable, but its
economic efficiency requires a test of the functioning of the fund with economic theories. The benefit of having
social security and removing the feeling of dissatisfaction resulting from the violation of the security duty of the
government covers the cost of establishing the fund based on the cost-benefit principle. Although it is difficult to
match the productivity of the fund with the Pareto efficiency criterion, the difficulty of justifying most of the
social and legal institutions with the said criterion makes the economic inefficiency of the fund based on the said
criterion negligible. ldentifying the economic optimality of a legal entity based on the Cador-Hicks criterion
requires a comparison of efficiency in the assumption of the presence or absence of that entity and the
superiority of its benefits. Placing the physical damage fund in the theoretical body of utilitarianism instills a
feeling of pleasure more than pain and suffering to the society, and despite the apparent conflict of the
effectiveness of this institution with the Pazner criterion, the possibility of quick recovery of economic power
and the achievement of a sense of social security is a great help in maximizing social wealth. shows Fulfilling
the common duty arising from the thinking of distributive justice in compensating for damages and providing the
basis for social growth and excellence resulting from the good governance of the welfare state also justifies not
only the role and position of thephysical damage fund in compensating for traffic accidents, but also the idea of
expanding compensation funds. It also strengthens non-traffic accidents.

Keywords: Bodily damages supply Fund, Economic Analysis, Economic Efficiency Bodily Injury Fund,
Social Welfare Theory, Wealth Maximization.
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1- INTRODUCTION

The inopposability is a sanction that came from French law to Iranian law and has taken examples in Iranian
law, judicial procedure and legal doctrine. The flow of this sanction is where the rules protecting the rights of
third parties, such as the need to register and publish or comply with the form, etc., in creating legal elements
such as a contract, are not observed by the persons involved in, like the parties of a contract. In Iranian law, this
sanction is included among sanctins and legal situations such as nullity, lack of Influence and Mora’a, and this
raises the question of how effective the the aforementioned sanctions and legal situations are for failure to
comply with the rules protecting the rights of third parties compared to inopposability, and whether there is a
need to adapt inopposability from French rights?

Since efficiency is one of the basic concepts in economics and several criteria have been presented in that
science to evaluate it, the analysis of effective sanction or legal status using the economic tools provided in the
evaluation of efficiency, in other words, economic analysis, becomes important in this regard.

2- PURPOSE

The present research aims to economic evaluate and analyze "inopposability” as one of the sanctions and
legal situations that have made their way from French law to Iranian law, with the criteria presented regarding
efficiency in economics, along with other sanctions and legal situations in Iranian law and by proving the
economic efficiency of this saction, to propose its use to the Iranian legal system.

3- METHODOLOGY

Using efficiency evaluation criteria in economics, this research describes and economically analyzes
inopposability in comparison with other sanctions and legal situations in Iranian law.

4- FINDINGS

"Inopposability” is an exception to "opposability” due to which, the indirect effect of the legal element is
excluded against third parties and the third parties have the right to ignore the inopposable legal element.
Therefore, inopposability is depriving the legal element from all or part of its indirect effects against all or some
of the persons who are considered third to the mentioned legal element and tend to reject the effects of the
intended legal element. Of course, despite the lack of effect against third parties, such an element is still effective
against its direct parties.

Efficiency, which in short is the choice or change that creates the greatest utility at the lowest cost, has
formed several approaches and criteria in microeconomics. Among these, two approaches or criteria of Pareto
efficiency and Kaldor-Hicks efficiency are more famous and used.

Sanctions and legal statuses of nullity and lack of Influence, although they are effective in the sense that they
eliminate the harmful effects of the legal element against third parties, but since they are not limited to the
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removal of the mentioned effects, but all effects related to direct persons and causes their situation to worsen, it
must be said that they lack Pareto efficiency; In fact, the current situation should be considered as a state of
Pareto improvement, and it is necessary to move towards the Pareto optimum and look for a situation where,
while the harmful effects of the legal element towards third parties deteriorate (improving their situation), its
effects towards direct parties to preserve (not to degrade their status).

The legal status of inopposability is based on the separation of effects and only the deprivation of harmful
effects against third parties. While the sanctions of nullity (absolute and relative) and lack of Influence (Moghouf
and Mora’a) in case of rejection, completely invalide the legal element, but inopposability by distinguishing
between direct and indirect effects and simply denying indirect effects against the third parties, both improve the
status of the third parties and do not degrade the status of the direct parties, and it has collected between the
rights of the direct parties and the third parties, and thus it is consistent with the Pareto efficiency (improving the
status of at least one person while not degrading another situation). Since, in the assumption of the conflict
between the rights of third parties and the rights of direct parties, no other sanctions can improve the position of
third parties and prevent the deterioration of the position of direct parties better than inopposability, the sanction
of inopposability should be considered as Pareto optimal point.

It should also be said that by preserving the direct effects of the legal element in relation to direct parties,
inopposability not only prevents their condition from worsening (Pareto efficiency), but also prevents them from
incurring losses due to the deterioration of indirect effects, in addition It provides the possibility of modifying
and maintaining the mentioned effects through negotiation and bargaining with parties. In case it is not possible
to restore the said effects, it compensates their losses in another way (by the possibility of redistribution through
directly preserved effects). In this way, the benefit that third parties get from supporting and improving their
situation is more than the loss that comes to direct persons, and thus there is alsothe Kaldor-Hicks efficiency.

5- CONCLUSION

Probative or descriptive analysis of existing sanctions and legal situations, such as nullity, including absolute
and relative nullity, lack of Influence and Mora’a relative to the rules protecting the rights of third parties, shows
that existing sanctions and legal situations by deprivation all the effects of the legal element, are not appropriate
sanctions and legal situations to the possibility of damage to third parties, in other words, they are not effective.

Therefore, it is appropriate to move towards consider and predicting another sanction or legal situation that
on the one hand can protect the rights of third parties and prevent them from harm, and on the other hand, does
not invalidate the legal element just because of the possibility of loss to third parties.

The inopposability sanction by distinguishing between the direct and indirect effects of the legal element
brings Pareto and Kaldor-Hicks efficiency. This sanction, on the one hand, improves the situation of the third
parties by removing the indirect effects of the legal element towards them, and on the other hand, by keeping the
direct effects of the legal element towards its direct parties, it also maintains the situation of these parties and it
prevents their situation from getting worse, thus it is based on Pareto efficiency. On the other hand, even in the
assumption that this separation of the effects and removal of the indirect effects of the legal element cause
damage to direct parties, inopposability, in addition to provides the possibility of modifying and keeping the
mentioned effects through negotiation and bargaining with third parties and provides their satisfaction, if it is not
possible to restore the mentioned effects, by providing the possibility of redistribution through preserved direct
effects, it makes the loss of direct parties compensable. As a result, the profit that third parties get from
supporting and improving their situation by inopposability is more than the loss for direct parties, thus there is
the Kaldor-Hicks efficiency too.

Keywords: non-opposability, inopposability, economic analysis of law, economic efficiency, sanction
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1- INTRODUCTION

Since the early 1920s and 1930s, when American legal realism defended the development of other social
science methods in legal theory, a new attitude towards interdisciplinary approaches to law was formed, and
from 1970, "economic analysis of law" or "law and economics" became the most dominant movement in
interdisciplinary studies in law. Since about 1960, the notions of "neoclassical economics” were seriously
challenged by the insights of behavioral economics. Simultaneously with the introduction of behavioral insights
into economics, these insights were applied to law and the economic analysis of law. from now onward, the
economic analysis of law underwent a fundamental transformation and a new discipline, named "behavioral law
and economics”, emerged that was the result of replacing behavioral economics instead of neoclassical
economics.

"behavioral law and economics” is a revision of principles and foundations of "neoclassical law and
economics" based on the findings of behavioral economics. "Behavioral economics" per se is the synthesis of
"cognitive psychology" and economics, which seeks to make the teachings of neoclassical economics more
realistic and adapt them with real human behavior, and therefore, behavioral economics can be considered as an
explanation of economic behavior with the help of psychological findings.

Its difficult and unnecessary to Examine all the foundations and principles of behavioral economics in this
article, but it can be said briefly that behavioral economics concentrates on the "rational choice theory" of
neoclassical economics with its main criterion, i.e. "expected utility maximization", and insists on the belief that
human behavior In reality, is significantly different one than what the neoclassical economics predicts. therefore,
"the biases and heuristics" of human by influencing his judgment and decision-making process, cause that his
behavior deviate from the prediction of conventional economics in three areas, which include "bounded
rationality", "bounded self-interest" and "bounded willpower".

A large part of the writings on "behavioral law and economics" deals with the analysis of the foundations of
law and economics, and another part of it, which is still in its initial stages, applies the findings of behavioral
economics to various fields of law, such as property law, contract law, civil liability, etc. ... In contract law, the
researches are mainly focused on consumer contracts, and the principal question is, can the prevailing approach
in law to the consumer contracts, which is based on neoclassical economics and imposing information duties to
the sellers And suppliers, help the law to achieve his goal, i.e equal and free of unfair terms contracts in
consumer law?!

Studies and evidence show that the current approach in consumer law, i.e information duties, is unsuccessful
and inefficient. Therefore, we need to a new approach in this area and more and more intelligent involvement of
the legislator to achieve fair contracts in this area. regulations that have so far focused on informing the
consumer and creating an informational balance between the parties to the contract, should be changed, and
instead of assuming the rational choice of the consumer In the case of having equal information, should
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concentrate on their cognitive weaknesses and limitations and based on the actual process of Consumer decision-
making, achieve to their goals with an intelligent and purposeful legislative intervention process.

In this article, we will discuss whether the current approach of legal systems in dealing with inefficient and
unfair terms in standard consumer contracts can achieve its goals, and if not, by taking advantage of the insights
of "behavioral law and economics" What solutions should be considered in legal policy?!

2- PURPOSE

As is obvious, The main goal in consumer contract regulations is the protection of consumer which as the
weaker party to the contract, against the producers and suppliers of goods and services should be protected. In
fact, the business party in b2c contracts, due to its financial and informational power, has the opportunity to
impose his unilateral terms on the consumers. So, this regulations are going to guarantee that this contracts will
be bilateral beneficial for both parties of it.

Thus, the principal purpose in this article is to make it possible to conclude fair and mutually beneficial
contracts by taking advantage of the behavioral economics' findings. And for this purpose, we suggest some
theoretical and practical solutions to Iranian Legislator.

3- METHODOLOGY

Basically, the research method in behavioral and cognitive sciences, including behavioral economics and
behavioral law and economics, is an experimental method but in this article, we are trying to explain the
experimental findings of behavioral economics and its application in consumer law, this article has a descriptive-
analytical Methodology, which uses experimental findings as data for analysis.

4- FINDINGS

1- The information solutions that are adopted for creating information symmetry between the parties of the
consumer contract, are inefficient because that, the information asymmetry not causes the unfair contracts terms
alone, Therefore, the usual legal solutions, such as requiring the seller to include the necessary information in the
contract or on the goods, are not sufficient ones.

2- According to behavioral law and economics, Since the existence of cognitive biases and various errors in
consumers decision making, is the main factor in accepting unfair terms in the consumer contracts, the focus of
the legal system should be on removing bias from consumers; Therefore, solutions such as simplifying
contractual terms, drawing consumers' attention to the important and main terms of the contract, monitoring
standard consumer contracts and etc, will be effective solutions.

3- The provisions of Iranian law in this field do not have the necessary comprehensiveness and, moreover, do
not correspond to the developments in this field. As mentioned, the contractual terms for consumers are divided
into prominent and non-prominent categories, in the prominent contractual terms such as the terms related to the
price and basic characteristics of the goods, the market mechanism and freedom of contract are sufficient in
ensuring the consumer's rights and fair contracts. But instead, the legislator's attention should be directed to non-
prominent contractual terms, terms that sellers can abuse buyers' inattention and maximize their economic
benefit, for this, the legislator can apply the following solutions.

3(a)- use of default rules: Behavioral findings show that setting any rule as a default increases the probability
of its selection. In fact, people's reluctance to change the current state, as well as the endowment effect, justify
the people's propensity to the default rule. Based on this, the Iranian legislator can increase the possibility of
including such terms in the contract by determining beneficial rules for the consumer as the default rule.

3(b)- Prohibiting the use of standard contracts and forcing to negotiate: In the non-prominent terms where the
greatest amount of inequality and injustice is observed, the legislator for drawing people's attention to the
importance of these terms, can force people to negotiate on them and prohibit the standard contract terms.

3(c)- Use of black and gray list: This proposal, which is based on its use in European Union law and its
effectiveness, by determining absolutely or relatively invalid terms, is another example of the legislator's
intervention in unfair consumer contract terms.

3(h)- The provision of cooling-off periods, such as Article 37 of the Electronic Commerce Law approved in
2003 (1382 SH), gives the buyer, who has made a purchase due to various cognitive biases, the possibility to
rethink and terminate the contract if necessary.

5- CONCLUSION

The consumer contracts are an example of the impact of Evolution in anthropological foundations of law in
solving legal problems. Behavioral law and economics, by rejecting the hypothetical economic man (homo
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economocus), turn their eyes to the actual behavior of man and so, Paying attention to the actual decision-
making process of consumers shows why the regulations in this area have been ineffective. In fact, Too much
focus on the informational paradigm and the assumption of competent consumer has led to the neglect of other
factors of creating unfair contractual terms. Therefore, by emphasizing the actual process of consumers' choice
and their cognitive errors and biases, it is possible to direct the regulations in the field of consumer contracts
towards efficiency and fair agreements.

Keywords: Behavioral Law and Economics, Neoclassical Economics, Economic Analysis of Law, Standard
Terms, Consumer Contracts.
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7 - Behavioral Law and Economocs

8 - Cognitive Psychology

9 - Herbert Simon

10 - George Katona

11- Rational Choice Theory

12- Expected Utility Maximization

13- Biases & Heuristics
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2 - Adhesive basis
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6 - Availability requirement
7 - Transparent

8 - Intelligible

9 - Legalese

10 - Cooling off periods

11 - Contra proferentem rule
12 - Ambiguity rule
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1 - Competition enhancement

2 - Information duties and Remedies
3 - Unconscionability

4 - Fairness or Reasonability

5 - Information disclosure



VPe¥ olamsli g 5l Y¥ o )loid Yo 090 golaidl Gai> anliiils Yo F

gy s slomi an S 10l L dpalse Lol il 0058508 s
ilaslely yd bl 1 Sy @MbIL, B8 as 4 S 55y
(Faure & Luth, 2011; 350) siwa Lel,I5" cla 5L

& 9als (sla (<Al , —Y-Y-Y

S8 5 ylbwl by s 5y Ly bydgad o (ondy combo
aSYolel gy b oylubiw] by yd Bluo oy imree cbgpd bles
POl (NS AS e g (g Sl (Soi> ladidy )
OB B me gBlie 4 (2295 5 03)5 45 295 29w 4 1, 313,118
Sl 48 IS8 3l oM g (slaplls gyl
Lo sl Sl 5l el 015 b o 4y cleMbl 21,1 33l
Loy "oopohiny OUS 0,355 Ly g7 ppgailinale jlas i
P ol ool 9 (28 (ml e 0 Mg lue
el Gluss L)l slive (g cowl @glite o> (slapls
S3,))8 511, YG15E by s b amd oo ojla] 050l 4 (s9nle (sla)lre
S Bl

bS5l (Seis slapllas (IS5 )l 5 0pMe
059> ) Sy se oy Wlhale st bgyd b dblie ol o2 sole
Cewl Glod byl pgdilaniowe Lol SHs gl adlbol  oois
ol oad Ly Logyl dunbsl AYNY Jeadlygi s ¥ odlo 5 oS
8 0,8 T 590 Luaseie 48 (015,15 Ly ool ) G gods
Pl s cage 5 Cipme B " &5 (905 el 4855
Obej 4o byl oIyl 8 51 (U Sl g Boi> 53 (2 JB
i el oEsls 4y el ol el 5Ylel Mg 0aiS B e
Am3 o |y BISS by, Jlal 5 £Y5lel by,

0P Bld sl (658 g ol Cunyod jlslaie pl 4
Joallygiwd ¥¥ oale 3l 7 Canl 0 o3l dilaaio ps by s
Loy 0MiS B yan o> yogad Ve M (ooloiiy
Ghuld oy a8 s (byy b ol S 3 S ie
e dlpiiiy Jordlygind YO 0dlo i Ngud oo Cgmme dilbuaio ué
Mlimie st 45 St gy (57515 Cangd 53 555 gy
o ogeliaie XY odle 3 Wlg ol aS ] Ko Ngd o (45,8
by opgailinaie e (ol sl wdle )y a8 ol
5090 45 (Jgamme Coplo g Connb (18)5 a3 3 L ooy,

6 - Fairness test

7 - Unconscionability

8 - Reasonability

9 - Onerous
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1 - Unfair Contract Terms Directive - 93/13/EEC

2 - Proposal for a Directive of the European Parliament and of
the Council on consumer rights
{SEC(2008)2544}{SEC(2008)2545}{SEC(2008)2547}availa
ble: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52008PC0614&from=EN
3 - Distance contracts

4 - Off -premises contracts

5 - Directive 2011/83/EU on consumer rights, OJL304/64,
Article 6 & 7.
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4 - Efficient level of quality
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1 - Cognitive effort

2 - Selectivity

3 - Voluntary and involuntary attention
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6 - Endowment effect

7 - Willingness to pay (wtp)

8 - Willingness to accept (wta)

Wealth ) g, 5 51 (6,38 ,56 pac g oladd (5,8 4 b j5,8 cpl andl -4
sl (effect

ol 5l Loyl rgd cdoeiiy g 0390 d9dxe Joao I ool
313,55 by yd b S ) Blise sl Sgazme 55 (315,15 Lg
Ben-Shahar, 2009; ) .cuwg coly Bois ol cloal Js
(17-20

33 i (65 el Caunl SLeMbl  Slglys o, 5o Wl
stz SleMbl Sbj )l pibie (605,48 5kl by s ogas
OBNS B yman > (red 4 g Sl g U3) 5 S poguad
5 Ioaialgs 30 4 d ity e > 40 b A3
@ onlpli 5 03905 S 50 Gl bgiye Sledbl g e I Ll
(Ben-Shahar, 2009; 17-20) uuS' o3 455 3 lusliw] gy

5 VLS Colin aS cowl ooy ol (o)l cledllas wgMeay
dog b adly )3 908 0 3yluiliul boys 4 B dagi wilo closs
Cwd s L YU Clsal (gl 1y 098 (30 ¢ cdg ol 8l oS oyl
pie Ldgs oM g cdg ey, 5l a8 Sl g wlodges by
ayly 8 g ad,3 oyl |y o)llinl byl o)l Glial ol 3 slasl
S )llwl bgpd 5118 g atsa 5> (Jile 4 ©ubled oo sbaal 1)
Cald JBlg5 1S ppan Foras salad pmenai 5D (6,5l

SxS s a boupe (g5L8) Sl glaasdly I, Sy (S
5 s> B S g jl (23U & Cul Tig)pmadst b dgs
Ay e (6 S g ol il Tag s A as i slael
Jloal sl i (b5l g & @l g98y Jloinl (585 oS Cuws
o=l e (90,8 LYolel bgyd (oaad o sl Cute Edlgs
g98y Janl (38 SpS e j g by (8l s (635 g
b daled asVlel by b s sliwl coge &S dgd 0 (S0lg>
gl G Swbe S e s (Radonji¢, 2018;11)
g FaVle (glasgSa s bkl byyd b)) cums & orS05
Faure & Luth, ) 355 so cul cudly p3 a5 ax )] 5l Saiedges
.(2011; 348

O 0l 8 558 adg b (655 g 503 Fhe (£S5
g sl Ll gl 1y 255 g iy 33l oS o

o) el L ye (SUNK cOSt effect) as))um anja 3 ossy b cdlas ol =

4SS xe opy el S o5 slasl o (6,8 dlazBl MB!I G ey

Sile azdyyn slad 5 SuwMSoS shail M5 4y ¢(g,ld) slasdl basic 4

2 0l Sy ey il e Slaiw Jlosiwd G by b 3 ol &S e i

b8 31y pSdo Laly dpsm 638 ST ol bty )35 o Sl osiy] )3 5,8 Clsl

a0y olsal ) Lel wd dalgss s 3550 i ja ol g il 03,8 cdldyy

Sy pergad ol cciliS aalg 13U ea] ) 58,5 U laiws 4 3,
Thaler, 1980; 39-60

2 - Egocentric bias

3 - Overoptimism and overconfidence

4 - Self-serving

5 - Status quo bias



VFo¥ olamsli g 5l Y o ko Yo 0,90 (gobaidl Gai> aoliiils  VVY

Ol 53580 zylae Sl 5 oS ASl (Blue den (5555l
(Korobkin, 2003; 1246) cuus 1o, ¢Sl )

Al 5 9abs sla yins —¥-Y-Y
7t ot smle [0S sl 04 ikae o (500 Sty
Jo el o)y Wy e SleMbl IS 15 canl 5 lusbinl bg i
1 U gyl il 3, lukewl byys dgailiaie e Al
boyis 5l )3 0aiShyuan oldy LinlS Alus w5 oo cbgpd cunle
a8 SleMbl sLidl G 1y (sonle c)llas S o 1, 48l
) oz JISE] g S o 35 500 218 glgizre el (S5

Ol Jaww g3 Sading 0 ol Lo g pudi Y- YY)

oyl gy b siilsi o o il (cloals))5 olyidy ol b
g M )5 Lalgy p Bodd s (e Lawgs & (o33
il Ly 0 )STie & b b pl3ll b ossoslol L 5l JS 0 sl
e 9 gl L a0l e cdgd cols, pMel 4y Hl 5
50kl gy (lgizmo (S o 5 ailiato by 5l glds gazno
(Rakoff, 1983; 1220-1248) &8’ Juas cyubybo 4 |,

LaoBaly Jawu g3 Sacuy bo g gl —F—Y-Y-Y
Byal by, (cls an aS ol ond aiiS (6,503 dlpsud
bord cniSla |y 295 (o gy al55 oo Lol ¢ 5938
aS 55,0 o ol a a8l @S9, cpl )3 A8 oalig 8 ieod
Sl edlolao Sl (loj 4 ol b iy ¢ il ot I by plaS
(Korobkin, 2003; 1252) caul 1], 51 SuplaS 5 sal S b b
Ol ePLE (oS gy b bS53 3509, ul Mz ye
b aslite ol sl (99,509 092 & s 00 S
Ol bl 92005 g9y Cumgas JSutia 1 g 0392 31313 52 9390 o
cably Gl pn Qi olahb a8 Counl Mo Gyld oo 3,0,
ol ol eyt 9 oS Sl LB Yl a8 ] aiile taslengs
ol ol 88l pare g it plallas (5550 5 55 395 5 351>
il o G a5 15 3980 3313 )b 53 Slebll o
pis ol dzje Ly az g Casl 1035 0)lsam o by g 0l 3
(Korobkin, 2003; 1253) wl g3 Sl ol gblis jI olseb

S0 Loy (5030 93 Gl 391 5 3 (ol 1Sl —¥Y-¥
6L BuS Gy ine WM i 5l S s aidS &S jls

4 4SS el gl 1oyl sladl [ Kos &bl picren
5 oleMbl o Sl 1 Laobsl 5 cleMbl 431 seou 50
= ea B ol 5l sy g o8l g Laolbl
Loy 0lgi o 85 sy oo o 4y Jl 315 o)Ll a6 S oo
Sy 09d Slyal cunyd g 4Yole a5 5,8 &Il claigSay |y aV¥olel
5 48,b0Sy Mol (3 gou 1 (e15,15 3 kil bg i 5T cdiges
Faiedgu g paclue (618 &5 (b o p 38l il (g9 39w 4
5 S Sy Olyisds oA B pae (g jl il 0ASBpne Sl 4
o) Sl Bllae ysboas bopd ol & (b )3 398 00 b))l Cniie
Sl 0392 )blj eS8l g 0395 ol () 4 e AShy 0345 Aiedgu
a5 i Oygmo oM pae Taye ddal i L)
Ak Sl az ]y g ooy i 1y ol g 5w 5128 Sl il oo
azole g olaj sl (ol g a8 sl )luibinl by &5 g2y
ol sapd Gzl ylgicdy il el gy o)llinl bgyd jl a8
Radonji¢, ) ails cpoa &8lg)d Cusl (Seo a5 Jb 10 e oo
(2018; 12

aLiaisl g 3 98a ol8uu 3 dlicus ol slalsal, —Y-¥
h,

S pSgw Sl ) QRS S a0 (6)l8) in Bl nlpl
P ogMedsy 5 0 S o5 byl 5 onless 1y 5kl bgyis jeSie
O-Ses 6 S e Lok D929 > 4 oo byyd (il @90
oo ol CutS b bgyd 4 Bl o yel opl a8 WS s
Pediee ihae sl 48515 dx 933590 (5513,

o538 43 (38 o A1 L g 3 iliaul Lo g pub ghe Y=Y
el 3)lbiwl by 5lae pio ¢ bl,8l sla Sl 5l S
Iy bgysds ol (BaSByine 4 S oalw Jdo ol a0 i o
Faure )35 ggiae by (pl 5l oslaiwl ( gMbYI Je ilss o3
0)S1ie &y byl s3> alie Sleiiy (& Luth, 2011; 352
Gl ol5aly Lo wgi oyl 85y ¢ by b 5 8le5 pae Cijguo 10 g
Iy adole 45 dadlpiiy ol Lol {(Korobkin, 1998; 673-675)
e 51kl bgy i copgllae Lol Jds o] als 4
L Ko g8 dble pa (gly alydl 15 cdms o yiul 8l canl (golasdl
Goi> ple aelgd LL L 5 a8 0 S1ie 25148 i den (55, L
De Geest, ) oS Jloe! (5,8 i delsd floicds |y ogas
Wlg5 b 48 ol (M ,u8 ] pm aelgd ol 4 (2002; 224

1 - Framing effect
2 - Reference point
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1- INTRODUCTION

One of the most important challenges created in recent years is how to protect the environment against oil
operations. Considering the harmful effects caused by this operation, the responsible institutions of this industry
are trying to prioritize prevention over treatment in order to reduce environmental risks and emphasize
preventive measures. One of the most important challenges created in recent years is how to protect the
environment against oil operations. This research, in a descriptive and analytical manner, aims to analyze the
requirements and previous measures of the contractor in the law and contract and explain the nature of
environmental regulations by referring to national environmental laws and regulations, referring to international
procedures, and international standards. International and international standards and references to national law
and international procedures, as well as legal measures and explicit and implicit contractual terms, including
feasibility studies, regulations related to protected areas, appropriate measures in emergency situations, waste
management, and cleaning, and insurance, provide effective mechanisms to reduce pollution trends.

2- PURPOSE

The purpose of this article is to investigate the positive impact of legal and contractual requirements in
upstream oil regulations on the reduction of environmental risks by the oil industry contractor, and finally,
performing previous legal and contractual measures in conducting oil operations is the best environmental
solution.

3- METHODOLOGY
The research method in this article is descriptive-analytical and library method.

4- FINDINGS

Today, in the process of evolution of environmental management as a wide and dynamic system To prevent
environmental pollution and destruction, preventive approaches are considered has been .Reduction of
environmental risks is considered both in the contract and in the law. Examining the types of upstream oil
contracts of different countries shows that many preventive measures are imposed on the contractor to protect
the environment in performing oil operations. One of the most important conditions that play a major role in the
prevention of environmental damage is environmental impact assessment, which includes technical, economic,
legal, financial, operational, and program evaluations that must be followed by the contractor. Preventive
environmental measures are a way to strike a balance between the environment and the oil industry.

THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE
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5- CONCLUSION

The risks and damages caused by oil operations have caused the host governments to develop environmental
rules and conditions to reduce environmental risks within the operating area and to pay attention to the principle
of environmental prevention by analyzing the requirements and the previous legal and contractual actions of the
contractor to reduce environmental risks. In this research, which was carried out with a descriptive-analytical
method, the main issue under discussion is how to reduce environmental risks through previous legal and
contractual measures around the three axes of feasibility studies, explicit contractual terms, implicit contractual
terms, or the same codes of conduct. Having a written plan to comply with each of the conditions on the part of
the contractor and cooperating with the employer in this regard has many reducing effects on environmental
damage. Finally, the implicit terms of the contract, including the codes of conduct of oil companies in
compliance with environmental issues, which, although there is no guarantee of explicit implementation for
violating the relevant regulations, are effective in the global reputation of the company and the acceptance of

society in establishing and conducting oil operations.

Keywords: upstream oil contracts, environmental conditions, codes of conduct, feasibility studies, previous
measures
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1- mODEL PRODUCTION SHARING AGREEMENT
BETWEEN THE GOVERNMENT OF THE UNITED
REPUBLIC OF TANZANIA AND TANZANIA
PETROLEUM DEVELOPMENT CORPORATION AND
ABC OIL COMPANY November 2004.article 25
https://pure.diis.dk/ws/files/783639/DIIS_WP_2017_1.pdf
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5- International Union for Conservation of Nature (IUCN)
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relevant provisions in either of these, in accordance with
generally accepted practices in the international petroleum
industry.article3-4-1
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3- Code of conduct

4- Technical Service Contract for The Rumaila Oil Field,
1997, Article 41(5)_ Agreement on The Exploration,
Development and Production Sharing for the Shafag-Asiman
Offshore Block, 2010, Article 4(6)_ Contract for Exploration
and Production of Hydrocarbons at Morskoye Field, 2002,
Article 20(3)_ Le Contrat de Partage de Production, La
République du Cameroun, Article 21(1-2)  Le Contrat de
Recherche et de Partage de production D’Hydrocarbures
portant sur Cayar Offshore profond, 2012, Article 9(5)_ Le
Contrat de Partage de Production portant sur le Bloc V du
Graben Albertine, entre la République Démocratique du
Congo et L’association: Dominion Petroleum Congo, SOCO
ExplorationProduction RDC et La Congolaise des
Hydrocarbures, 2007, Article 6(4)
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1- World Business Council for Sustainable Development
(WBCSD)
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3- MODEL PRODUCTION SHARING AGREEMENT
Between THE FEDERAL GOVERNMENT OF THE
FEDERAL REPUBLIC OF SOMALIA and a limited liability
company incorporated under the laws of
Somalia(v-Yy-).Article20-5

4- Ministry of Petroleum and Natural Gas, India, 2007
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2- Environmental, Social and Health Impact Assessment
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1- The Contractor shall notify the Minister and TPDC
forthwith in the event of any emergency or accident affecting
the environment and shall take such action as may be prudent
and necessary in accordance with good international
petroleum industry practice in such circumstances. ARTICLE
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6- MODEL PRODUCTION SHARING CONTRACT
BETWEEN THE REPUBLIC OF CAMEROON AND THE
HOLDER article21(1(1)

7- Contract for Exploration and Production of Hydrocarbons
at Morskoye Field, 2002, Article 20(9)
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1- Production Sharing Agreement in Respect of the North
Caspian Sea (Kashagan) among Agip Caspian Sea B.V BG
Exploration Limited; BP Kazakstan Limited; Den Norske
Stats Oljeselskap a.s.; Mobil Oil Kazakstan Inc.; Shell
Kazakstan Development B.V.; Total Exploration Production
Kazakstan; JSC Kazakstancaspianshelf; The Republic of
Kazakstan and JSC National Oil and Gas Company Kazakoil,
art 40.2 (Nov. 18, 1997) (Kaz.), all in: Tienhaara, (2001)

2- Azeri and Chirag Fields PSA

3- PRODUCTION SHARING AGREEMENT FEDERAL
REPUBLIC OF SOMALIA article 20-6 The Contractor shall
notify such approving Governmental Authority and the SPA
within twenty four (24) hours in writing in the event of any
emergency or major accident and shall take such action as
may be prescribed by the Federal Government's emergency
procedures, the Contractor's emergency and accident response
plans  (developed  pursuant to  sub-clause( 20.5
)Article(c)25(PRODUCTION  SHARING AGREEMENT
TANZANIA2004)

4- Petroleum Agreement (Republic of Ghana,)( 2006)
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2- MODEL PRODUCTION SHARING AGREEMENT
BETWEEN THE GOVERNMENT OF THE UNITED
REPUBLIC OF TANZANIA AND TANZANIA
PETROLEUM DEVELOPMENT CORPORATION AND
ABC OIL COMPANY November 2004. ARTICLE 21: SITE

CLEANING AND ABANDONMENT
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1- Timor-Leste Inst. For Dev. Monitoring & Analysis, Model
Production Sharing Contract under the Petroleum Act (Timor-
Leste), www.laochamutuk.org/Qil/
PetRegime/PSC%20model%20270805.pdf. 19.2.)
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2- BP, Code of Conduct,p.9:” Nothing is more important to us
than the health, safety and security of our workforce and the
communities in which we operate, and behaving responsibly
towards our shared environment.”

3- The Shell HSSE&SP Control Framework supports effective
and efficient implementation of our HSSE&SP Commitment
and Policy

across Shell. This is how we manage the impacts of our
operations and projects on society and the environment.

4- Shell companies have a systematic approach to health,
safety, security and environmental management in order to
achieve continuous performance improvemen (OUR CODE
OF CONDUCT MAKING THE RIGHT DECISIONS.p43
Acces sww.shell.com

5- Ente Nazionale Idrocarburi
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1- ENI, Code of Ethics,p.20:” Respect of the Code’s rules is
an essential part of the contractual obligations of all eni’s
People pursuant to and in accordance with applicable law.
Any violation of the Code’s principles and contents may be
considered as a violation of primary obligations under labour
relations or of the rules of discipline and can entail the
consequences provided for by law, including termination of
the work contract and compensation for damages arising out
of any violation.
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1- INTRODUCTION

In the contractual field, one of the most important and even the most important issues is the implementation
of obligations by the parties, and it has always been considered as one of the concerns of the parties to the
contract. Also, from the economic point of view, contract is an institution in which exchanges are realized and
the economic system is based on it. Therefore, if the contract is excluded from economic exchanges, many of the
legal concepts will be nullified. The contract execution guarantee is also the most important function that brings
to the parties "confidence in the execution of the contract”. Therefore, the mutual commitment of the parties of
the contractual relationship is important because it gives them hope for the execution of the contract and based
on the trust they have in it and the other acts organize themselves. In fact, the purpose of concluding a contract is
not merely to fulfill it abroad, but to fulfill the obligation resulting from it and to reach the obligee in exchange
that is stipulated in the contract.

Against this background, the obligation of a contract that does not take effect is equal to its non-existence,
and the conclusion of the contract; It is only a prelude to reach the final goal. Therefore, the most technical and
most important part of a contract is the implementation guarantee.

In other words; Although the execution of the contract at the moment of signing the contract is desired by the
parties; But there is always the possibility of breaking the promise. The desire to be opportunistic and gain more
profit, changing conditions and circumstances during the execution of the contract, lack of sufficient information
about the credibility of the contracting party and the subject of the contract, and the obligee's negligence in
implementing the provisions of the contract are the reasons behind possibility of breach of covenant assumed in
any contractual relationship. For this reason, the contract institution needs an efficient and coordinated system
that, firstly, reduces the possibility of breach of contract and strengthens trust in contract implementation, and
secondly, in case of breach of contract, by providing a suitable tool to achieve the expected conditions of
contract implementation. To fulfill the purpose of the obligee from concluding the contract, this important task in
contract law is the responsibility of the performance guarantee institution for this purpose; The undertaker in
many cases to fulfill contractual obligations; takes various guarantees; so that in light of it, it can achieve the
maximum benefit, which is the full implementation of contractual obligations without holding on to the ruling
powers. In this regard, various guarantees from the parties to the contract and in some cases; legislators have
provided for the implementation of contractual obligations. For example, the provision of legal options creates
this guarantee for the parties. If in certain cases, each of the buyer and the seller do not fulfill their obligations,
the other party has the authority to terminate the current contract. In many cases; The provision of guarantees is
such that the legislator prescribes the basis for the agreement of the parties regarding contractual guarantees and
determines its limits. For example, Article 230 of the Civil Code has given the authority to the parties to the
contract to set a deposit to guarantee the performance of the contractual obligations. In other cases, the
legislator's guarantees are in the form of creating some guarantee obligations. For example, according to Article
2 of the Consumer Rights Protection Law approved in 1388, in cases where the seller delivers a defective
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product to the customer, there is an obligation to repair or replace the defective product.
2- PURPOSE

Basically, there are many legal and contractual guarantees, which can be included in the contract to a large
extent to solve people's concerns about the breach of obligation. On this occasion, the present article with the
aforementioned purpose, while examining the legal and economic aspects of various guarantees, is trying to
make a proposal to include such items in the contract.

3- METHODOLOGY

In the current research, the analytical method has been used in such a way that the points of view in the issue
have been explained in the related topics and then it has been studied from the point of view of legal and
economic analysis.

4- FINDINGS

The findings indicate that it is important that the guarantees in the contracts are divided according to the time
to the execution of the contract and after that, and the first category includes the guarantees related to the non-
fulfillment of the obligation and its delay, and in connection with the second guarantees, we can mention the
guarantee and warranty In terms of legal and economic analysis, the existence of all the mentioned items at the
time of drafting the contract can be written in the contract. Although there may be various guarantees regarding
the implementation of obligations, the existence of each of these depends on the bargaining power of the parties
and also according to the legal ability of each of them to register the relevant conditions. Also, in principle, from
the legal point of view, the combination of the mentioned guarantees does not face any obstacle; In this sense, in
a contract, the condition of guaranteeing the non-performance of the obligation along with the delay of the
obligation may be possible, with the stipulation that the sum between the guarantee related to the non-
performance and the good performance of the obligation., However, regarding the possibility of combining
guarantees related to guarantees and warranties, it should be mentioned that in cases where the guarantee is
considered as a third-party guarantee, it will not cause much problem; But in cases where the warranty is in the
concept of guaranteeing the performance of the seller, it is considered the same as the obligation to guarantee
(warranty) in some cases, and in this case there is no legal problem for the seller to guarantee the performance of
the seller in two respects. In other words, the seller may guarantee the performance of the seller in writing, and in
some cases, the said guarantee may also appear in the form of a warranty. And the benefit of such an issue is
when the buyer is deprived of the granted warranty for some reason; In this situation, the warranty can be very
helpful.

5- CONCLUSION

This study had found that, there are various legal and contractual guarantees regarding the implementation of
contractual obligations; that in some cases it is possible that the legal guarantees of the necessary efficiency are
not applicableln many cases, contractual guarantees can help the obligee in the implementation of the contractual
obligation. some contractual guarantees are related to the time of performance of the obligation and some of the
cases are specific to the time of operation of the seller or the services provided. It should be noted that ,in
principle, there is a combination of contractual guarantees when the obligation is fulfilled, with the explanation
that the guarantee of non-fulfillment of the obligation not only in some cases can be accompanied by the demand
for the main obligation; Rather, from a legal point of view, such an obligation can be combined with the
guarantee related to the delay in the implementation of the obligation and other contractual guarantees; But it
was stated that the aforementioned guarantee cannot be combined with the guarantee of good fulfillment of
obligations. Also, according to the definitions of guarantee and warranty, it seems that the obligation related to
warranty (obligation to guarantee) is conceptually broader and more comprehensive than the obligation related to
warranty. Because the obligation to guarantee firstly includes the property of the seller as well as its quality and
function. While guarantee basically means the guarantee of collaterals and in some cases; It means to guarantee
the performance of the seller. It was also stated that the sum of these two guarantees does not face legal obstacles
in principle and can be a solution in many cases.

Also, from the point of view of economic analysis, we know that although contracts are created by the will of
the parties, after they are created, they act as an economic tool to regulate the market, and the economic security
of an economic system depends on their implementation. He considered the best arbitrator to determine his
preferences, which is to seek profit from the fulfillment of the obligation in concluding each contract. Therefore,
since in the rare situation there is a possibility of violation in every obligation, the contractual game requires that
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solutions such as warranty and guarantee in goods transactions with increased costs due to faulty or incomplete
implementation of the contract will push the obligee towards the fulfillment of the promise. The obligation of the
obligee to fulfill the same obligation and the possibility of receiving damages due to the breach of the covenant;
which by recognizing the obligee's will in determining the performance guarantee in monetary debt and
otherwise, provides the possibility of drawing his expected situation; Soda removes the breach of promise from
the obligee's mind and finally provides social welfare by creating a safe trading situation.

Keywords: Contractual securities, performance bonds, guarantee, Warranty, Economical analysis
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1 - Egocentrism.

2- Behavioralism.

3 -Arthurf.Bently (1870-1957).
4- Harold lasswell(1902-1978).
5 - Robert A.Dahl(1915-2014).
6 - Andrei shleifer (1961).
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1- Intentionality.

2- transaction cost

3- The rule of least cost.
4 - Cost.
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1- INTRODUCTION

During the last century, many governments have established many rules in the field of investment to
strengthen the economic system. One of the most important economic areas in which regularization of
investment has been the attention of governments during the last few decades is the shares of companies,
especially listed companies. Undoubtedly, investment rules have the necessary efficiency and cause capital to
enter the economic system, guaranteeing investment security. For this reason, to create investment security in the
shares of stock exchange companies, several mechanisms have been determined in the laws of most countries.
One of the most critical mechanisms in this field is the "information disclosure™ of stock companies.

The information disclosure issue of stock companies is also accepted in Iran's legal system. It is considered in
many laws and regulations, such as the Securities Market Law (approved 2005) and executive instructions for
information disclosure of companies registered with the Stock Exchange Organization (approved 2007). Is
placed. Regardless of this attention, which indicates its importance from the legislator's point of view, the
"disclosure of information™ of listed companies has gained a significant reputation in Iran's economic system in
recent years. The first importance of this issue goes back to the acceptance of the shares of commercial
companies by many investors, primarily legal entities, in the last two decades; So that due to the limitation and
insufficient diversity of the capital market in Iran and the difficulties of investing in foreign markets, many
investors have turned to owning the shares of stock exchange companies. Based on this, it can be said that
"Information disclosure” of stock exchange companies will effectively determine the profit and loss of a large
group of investors. In addition, in the past years, Iran's stock exchange system has experienced a bubble-like
increase in the stock value of listed companies and its sudden fall in a short period, which has caused severe
losses to many shareholders. Considering that this economic fluctuation in the stock exchange system is related
mainly to the non-disclosure of information by stock exchange companies, it clearly shows the importance of
"information disclosure."

2- PURPOSE

One of the most prominent requirements of a dynamic and efficient capital market is information
transparency and timely and appropriate information. Due to the adverse consequences that the lack of timely
and correct disclosure of information related to companies has on the legal entity of the company, shareholders,
the stock market, and the economic system of countries, governments have always tried to prevent the
concealment of information owners by creating legal mechanisms—important companies in the stock market.
One of the mechanisms that can be seen in the legal system of many countries today is the obligation to disclose
the information of stock companies. For this reason, the obligation to disclose important information related to
securities that may affect the decision of investors has been imposed on the crucial actors of the securities market
as the case may be; In this regard, in Iran's legal system, although in the Securities Law (approved in 2014), the
creation of a system of mandatory information disclosure in securities transactions in the primary and secondary
markets has been considered by the legislator; Despite these legal sources governing the information disclosure
activities of stock companies, i.e. the Securities Market Law (approved 2005) and the executive instructions for
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information disclosure of companies registered with the organization (approved 2007), they do not have many
rules regarding the identification of the bases governing information disclosure, as well For many reasons, these
laws and regulations could not fill the existing legal gaps well and guarantee the rights of all the stakeholders of
the capital market; So this failure has caused many ambiguities regarding things such as the principles of
information disclosure, the concept of information disclosure and its foundations.

3- METHODOLOGY

Considering the existing ambiguities, the current research will examine the legal dimensions of information
disclosure of listed companies in the legal system of Iran and several other countries using the descriptive-
analytical method based on library studies.

4- FINDINGS

The findings of this article indicate that information disclosure in the securities market is associated with
problems due to its complexities. In a division, they include an information classification system, loss to the
company, and conflict of interests.

First: Iran's legal system is the essential basis for the "information disclosure™ of stock exchange companies,
the protection of investors, and the security of their investment; Because investors may buy shares at a high price
or sell them at a low price due to lack of awareness. In fact, in the market, in many cases, there is economic
inequality between the parties of a contract, which may lead to the loss of the weaker party. In Iran's legal
system, this basis is essential for the rules governing the disclosure of information of stock companies. In the
judicial system, it is accepted in the decisions issued by some courts. As stated in the decision issued by one of
the courts: the best result of information disclosure in the securities market is to protect the ordinary investors of
this market against the risk of misuse of information by people who, due to their position Especially in listed
companies, they become aware of the confidential information of these companies.

Second: In Iran's legal system, the Securities Market Law (approved in 2005) called the information that
must be disclosed "confidential." In the description of this information, it was stated: "Any information not
disclosed to the public that directly or indirectly Securities, transactions or its issuer are related, and in case of
publication, it affects the price or the decision of investors to trade related securities™ (Paragraph 32, Article 1).
This rule is stated in another way in the executive directive for information disclosure of companies registered
with the Securities and Exchange Organization (Information Disclosure Directive). While emphasizing that the
"important information” of listed companies must be disclosed, the directive states in the description of
"important information”: "Information about the events and decisions related to the publisher that had a
significant impact on the price of the publisher's securities and the decision of investors." be" (Paragraph 6 of
Acrticle 1); Also, although in many legal systems, only "important information” or the same information that
affects the decision of a conventional investor to carry out or not carry out the transaction of the company's
shares, must be disclosed; However, examples of "important information” and its exact border from
"unimportant information™ are ambiguous in some cases; For this reason, it is challenging to count important
information in a list. Based on this difficulty, in Iran's legal system, the information disclosure directive
(approved in 1386) only mentioned some examples of important information and left the recognition of other
important information to the stock exchange company (Article 4).

Third: In Iran's legal system, like many legal systems, the principle of correctness of information has been
taken into consideration; In this regard, the Securities Market Law (2004), to fulfill the code of correctness of
information, not only emphasizes avoiding "untrue information" in numerous articles, but the legislator tries to
give credibility to reports issued by companies by determining mechanisms. Is; For example, in Article 7 of the
Information Disclosure Directive, regarding notices and financial statements that require the approval of the
auditor, the publisher is required to obtain the auditor's opinion regarding that information concerning the set
deadlines; In this regard, in one of the opinions issued by the arbitration board of the Stock Exchange, the board
has stated in approving and validating the auditors' report: "Although the petitioner claimed that the declared
profit of each share was fictitious; Despite this, considering that the company's financial statements on the
alleged date were prepared based on standard audit reports that were approved by the auditing institutions that
are members of the public accountants' society and committed to the stock exchange, the claimant's claim is not
accepted, and the judgment is issued against it. ».

Fourth: In Iran's legal system, the issue of comprehensibility of information is not explicitly mentioned in the
Securities Market Law and the Information Disclosure Directive; Despite this, according to Iranian
jurisprudence, since managers have powers in using the principles of profit realization, matching estimates and
forecasts, and applying methods such as changing the technique of evaluating inventory and goodwill
depreciation, current or capital costs, and determining the cost of doubtful receivables, which can by abusing it,
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change the amount of profit and other information related to the company; Therefore, the information provided
should not only be vague and general, but should be as detailed as possible and include all financial and
management issues; Also, due to the specialized aspect of many information and the lack of understanding of
accounting principles by many investors, the comprehensibility of the information does not mean that it is
comprehensible to the public, but the said information should be presented in a way that can be used by experts
and analysts. have; In this regard, the information disclosure instructions contain materials that can be deduced
from their content to understand the principle of information; Among these cases, Article 5 of this directive
stipulates: "... important information must be provided clearly, accurately and as little as possible." This issue
implies a detailed and understandable disclosure of information. Another article is Article 18 of this directive.
Since, in some cases, the published financial reports create ambiguity in the company's situation in some ways or
that it does not clarify its situation well, in this regard, Article 18 of the Information Disclosure Directive, the
company has obliged the stock exchanges to disclose other necessary information upon the request of the stock
exchange organization.

5- CONCLUSION

Today, in most economic systems, one of the essential rules that stock companies must follow is the rules
related to information disclosure. Due to the importance of this issue in the legal system of Iran, the disclosure of
information about stock companies is accepted. In the laws and regulations, mechanisms are foreseen for it.
Considering this issue and its importance in Iran's economic system, the current article has investigated the
concept, subject scope, theoretical foundations, principles, challenges, and obstacles of information disclosure of
listed companies with a descriptive-analytical method. The investigations of this article indicate that among the
many theoretical bases expressed for the basis of information disclosure, the protection of investors is considered
the most important legal basis. Also, the disclosure of stock market information follows several principles, the
most prominent of which are: the principle of timely disclosure of information, the principle of correctness of
data, and the focus on comprehensibility of information. Even though these principles are explicitly considered
in the laws and regulations of Iran's legal system or can be inferred from these laws and regulations, information
disclosure in practice has many challenges and obstacles, such as the application of the information classification
system. Some companies are faced with the avoidance of loss to the company and the conflict of interests of
managers, which has caused non-compliance with the principles of information disclosure. In addition, the non-
observance of some regulations in Iran's legal system lacks a guarantee of sufficient implementation or has a
vague guarantee of performance. For this reason, it is suggested that, in the future amendments of the Securities
Market Law or the Information Disclosure Directive, on the one hand, the guarantee of vague executions, such
as the guarantee of criminal execution of failure to comply with the principle of the correctness of the
information (which without determining the legal punishment, in general, The Islamic Penal Code is referred to),
the ambiguity should be resolved and on the other hand, the principle of comprehensibility of information should
be clearly mentioned, and the guarantee of legal enforcement of non-compliance should also be determined
precisely.

Keywords: information disclosure, timely disclosure, accuracy of information, comprehensibility, conflict of
interest.
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1- INTRODUCTION

The efficiency of insurance supervisors are contingent upon their legitimacy and credibility, which fosters
trust in their decisions and activities. Thus, creating a structured framework that clearly presents organizational
goals and functions and takes appropriate action to address weaknesses within the insurance system is crucial.
Insurance regulation and supervision necessitate integrity and transparency in performance to ensure that public
interest is upheld. Therefore, establishing a trustworthy reputation through consistent adherence to ethical
standards is paramount for insurance supervisors seeking to maintain regulatory compliance and public
confidence.

In recent years, many factors at both global and national level have propelled the development of insurance
industry: changing risk profiles, emergence of new risks, technological advances in product design and delivery,
changes in company structures and responsibilities, shifts in industry composition, and transformations in
financial markets. Such rapid changes have necessitated adjustments on the part of regulatory institutions tasked
with overseeing insurance industry. In Iran, these dynamics are also apparent as insurance industry undergoes
significant structural changes, including establishment of new insurance companies, startup expansions, and
digital transformations. As a result, policymakers and industry officials must prioritize prediction of new
regulatory requirements to meet the evolving needs of this dynamic market. To effectively navigate the changes

and challenges facing insurance industry, it is essential for regulators to align their structural and legal
requirements with new needs of industry. This entails close attention to evolving landscape of insurance
companies, as well as a proactive approach to addressing emerging issues.

This study encompasses various aspects related to insurance supervision and regulation such as institutional
structure, regulatory appropriateness, regional and local considerations, risk-based supervision, regulatory goals,
independence and accountability of supervisory, procedures for appointing supervisory board, and legal
protection for supervisors. By analyzing these different aspects, policymakers can gain a holistic understanding
of challenges facing insurance industry and develop comprehensive solutions that address these issues. Also, it
provids valuable insights into how regulatory bodies can adapt to industry dynamics.

2- PURPOSE

The purpose of study is to investigate the regulations and guidelines that govern operation of insurance
regulatory and supervisory across selected countries.and analyze related international standards. Eventually,
findings are compared to the legal framework of Iran’s insurance supervisory, Central Insurance.

3- METHODOLOGY

The research method is pragmatic in its objectives. The study collects the necessary materials on the subject
of supervision and regulation in selected countries and compares findings with Iran's current situation.
Recommendations is presented based on the outcomes of this comparative analysis. The descriptive method is
utilized for data collection and analysis, employing a comparative approach. Furthermore, information is

THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE


mailto:niakan@irc.ac.ir
https://doi.org/10.22067/economlaw.2023.81302.1255
https://doi.org/10.22067/economlaw.2023.81302.1255
https://orcid.org/0000-0002-9821-8512
https://lawecon.um.ac.ir/journal/about
https://lawecon.um.ac.ir/

VPo¥ olamsli g 5l ¥ o )loid Yo 090 golaidl Gai> anbiiils  VFYF

collected via library studies, utilizing relevant documents such as regulations and laws governing the insurance
supervisory in selected countries, in addition to related articles and reports.

4- FINDINGS

Crucial inquiries emerge regarding supervisory structure and function, including its goals, responsibilities,
and authority. Additionally, issues concerning accountability and transparency of supervisory’s performance,
executive actions, and enforcement capabilities against violators are equally important.

All selected countries have implemented regulations for their insurance markets. Thus, it can be inferred that
in none of these countries has market force been entrusted solely to ideal market rules of perfect competition
without any interference from government regulation. The effective regulation of insurance industry is essential
for safeguarding interests of policyholders and beneficiaries, ensuring market stability and integrity, identifying
and mitigating systemic risks, and enforcing compliance with regulations. This involves a range of regulatory
functions, including monitoring of compliance by supervised institutions, imposition of fees and costs to achieve
regulatory goals, and supervision of investment activities of insurance companies. In addition, regulators must be
able to request information, conduct inspections, and perform audits of insurers, intermediaries, and brokers to
ensure complying with relevant regulations. Furthermore, it is important to determine accounting methods used
by insurers and intermediaries, and to impose financial and criminal penalties on those who violate regulations.
Taken together, these measures are critical for promoting transparency, accountability, and stability in insurance
industry.

In addition, supervisors and regulators possess the requisite legal support, financial resources, and authority
to effectively carry out their duties. They are staffed by experienced and highly skilled professionals who must
maintain strict confidentiality regarding any confidential information they may have access to. Therefore,
supervision of insurance industry requires a regulatory that is independent and accountable, transparent in its
interactions, and committed to strengthening trust between insurers and policyholders. As an administrative
body, regulatory entity has power to issue and enforce regulations, and determine its relationships with executive
and judicial entities.

A comparative analysis of regulatory frameworks and supervisory practices for insurance companies reveals
that: all countries have established principles and requirements for granting activity licenses to insurance firms,
supervision of insurance activities encompasses a range of functions including oversight of accounting and
reporting standards, terms and conditions of insurance policies, on-site and off-site inspections, financial
strength, technical reserves, management requirements, investments, reinsurance and actuarial. The insurance
regulator is an independent institution, part of a ministry, a specialized entity that oversees only insurance
companies, or a broader institution responsible for supervising entire financial market.

5- CONCLUSION

Insurance industry is subject to significant transformation as a result of technological advancements, which
enhances the efficiency of activities and introduces new tools and methods for insurers that facilitate the
payment of losses and reduce fraud. Compliance is a top priority for insurance industry regulators, and its
automation could potentially yield significant benefits. In light of the transformative effects of technological
advancements, insurance regulators have to adopt a risk-based supervision approach to ensure effective
oversight. Accordingly, Central Insurance must expand its supervisory approach beyond mere implementation
and embrace this more comprehensive strategy. It is worth noting that there is currently a gap in the regulatory
framework with respect to smart contracts, which are not yet recognized under existing laws. As such, there is a
pressing need for legislation that supports these innovative technologies.

After highlighting the importance of supervision in protecting consumers during market failures, it is
imperative that members of the Supreme Council of Insurance uphold their responsibility as defenders of
consumer rights. The regulations that are approved by this council serve as guidelines for insurance companies
and to ensure impartiality, the council should be composed of individuals who do not have any conflict of
interest. The council consists of representatives from government, private sector, and insurers. Central Insurance
is present in the council as a representative of policyholders and beneficiaries but without the right to vote. With
the goal of safeguarding the interests of all stakeholders, including consumers, it is important that all members of
the council have an equal voice in decision-making process.

In response to violation of regulations by insurers including conducting insurance operations without
obtaining the necessary permits, non-compliance with rate-making requirements, failure to comply with capital
requirements, failure to send or publish financial statements, and employing individuals without required
professional qualifications as managers of insurance institutions, different countries have designed various
mechanisms to address such issues. In order to deter such activities, legal systems have determined a range of
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punishments corresponding to each violation, which typically include criminal sanctions such as imprisonment
and fines, as well as police measures like deprivation of professional competence, restriction of activity,
cancellation of license, and additional fines. The aim of such penalties is to protect consumer in insurance
market.

Keywords: Supervision, Regulation, Structure, Operational Independency, Accountability.
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1- Insurance Regulatory and Development Authority

2- Federal Financial Supervisory Authority

3- Prudential Regulation Authority

4- Financial Conduct Authority

5- Financial Policy Committee

6- Australian Prudential Regulation Authority

7- Australian Securities and Investments Commission

8- Financial Services Commission

9- Insurance Authority

10- Office of the Superintendent of Financial Institutions
11- Autorité des marchés financiers

12- Financial Services Commission of Ontario

13- Private Pension Regulation and Supervision Agency
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(Senocak & Kosoglu, 2021).
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Insurance, 1971); (1A, 2019); (ASIC, 2023); (IMF, 2012), (IMF, 2013a); (IMF, 2013b); (Bafin, 2022); (Bank of England, 2013);

(Senocak & Kosoglu, 2021).
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1- INTRODUCTION

Legislation and passing laws for each circumstance or imaginary situation is impossible, therefore, in any
legal system there are silences and gaps; things the system does not seem to regulate, matters as to which it
seems not to speak. Not only modern domestic legal systems, but no legal system could predict all matters and
provide solutions to all disputes. In any legal system, it is possible to face a circumstance in which the court
comes to the conclusion that there is no legal provision for the delivering judgment or the law is so obscure and
deficient that it practically means silence of law, and on the other hand the judge has to deliver his judgement
and cannot refrain from examining cases on the ground of the silence or obscurity of law. This is also true of
international legal system and perhaps particularly in international investment law, due to the relative newness of
the international investment regime, the slow legislative process and its normative and institutional weaknesses.

Acrticle 42 of the ICSID Convention provides that: «the Tribunal shall decide a dispute in accordance with
such rules of law as may be agreed by the parties. In the absence of such agreement, the Tribunal shall apply the
law of the Contracting State party to the dispute and such rules of international law as may be applicable. The
Tribunal may not bring in a finding of non liquet on the ground of silence or obscurity of the law». Therefore,
according to the ICSID Convention, failure to settle the dispute and refrain from delivering judgment on the
ground of silence or obscurity of the law is not acceptable by the Tribunal. Because suspending lawsuits under
the pretext of a non liquet is against the international legal and social order. Now that the arbitrator has to
examine cases and deliver judgement and his decision must be well reasoned and documented, in case of silence
or deficiency of law in the matter, or its brevity or contradictory nature, what should he rely on to issue a
judgment? How can the shortcomings of this field of international law be resolved?

Since the establishment of the ICSID Tribunals and other investment treaty tribunals, different methods and
mechanisms have been used to solve problems relating to the shortcomings and ambiguities in this regime and
fillings existing gaps as well. The most obvious of which is resorting to analogical reasoning. Although Direct
references to analogies are not very common among ICSID tribunals, but this form of arguments have been used
indirectly and implicitly. Therefore, international investment law is one of the most widely used fields of legal
analogy in international law. Of course, the more recent a filed is, the more legal gaps it has. As a result,
analogies from other regimes of international law can play a role.

The impact and importance of analogies in international investment law led to the question: why, when, how
and what kind of analogies are drawn by investment treaty tribunals? Do they have the authority to recourse to
analogy by borrowing from other regimes of international law in case of silence of or deficiency of law in the
matter, or its brevity nature?

Analogy does not have the same credibility in the logic and the different areas of the contemporary
international law system. In international criminal law, an argument by analogy is prohibited by reason of
specific rules. Such a specific limitation on the analogous application is laid down by the rules of nulla poena
nullum crimen sine lege. Art.22(2) Rome Statute of the International Criminal Court expressly states: «the
definition of a crime shall be strictly construed and shall not be extended by analogy». Other prohibitions of
arguments by analogy can be found by interpretation of international treaties rules. Art 3 (2) of Understanding on
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Rules and Procedures Governing the Settlement of Disputes which stipulates that: «recommendations and
rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered agreements»,
Could be interpreted as limiting analogical reasoning in the panel (or the Appellate Body) of the WTO.
However, there is not such a prohibition or limitation in using analogies in international investment law. On the
contrary, article 42 (2) of the ICSID Convention authorize the tribunal to do so. Therefore, the question that
arises is, what is the status of analogical reasoning in the process of evolution and development of international
investment law?

2- PURPOSE

This article is focused on analyzing and clarifying the role and place of analogy as a basic method of legal
reasoning in the judicial award of investment Ttribunals. The purpose of this research is not only to identify the
concept of analogical reasoning in international investment law but also to examine the status of this essential
form of reasoning in the investment treaties and particularly in the contemporary practice of investment
Tribunals. Furthermore, it specifically scrutinizes the impacts of analogical reasoning can have on international
investment law. Determining a clear methodology for the use of analogy in international investment law can help
scholars, practitioners and arbitrators to reach sound awards.

3- METHODOLOGY

The article has been performed based on the descriptive-analytical research method. The necessary data has
been collected by library method.

4- FINDINGS

This article shows that in the legal reasoning of ICSID Tribunals and other investment treaty arbitration,
analogy is cited both as the starting point of legal reasoning and as a fundamental element of decision making.

ICSID Tribunals achieve this by referring to judicial procedure as an analogical argument, ie., a general
argument based on which like cases should be treated alike. Therefore, referring to the judgments of national,
regional and international courts and tribunals is a permanent feature of international investment law, and it takes
place both at the macro level (Macro-analogy) and at the micro level (Micro-analogy). Analogy at the macro

level is concerned with the type of legal systems and, in fact, relate to different legal systems, but analogy at the
micro level is focused on specific legal issues and deal with specific institutions or specific problems. Therefore,
the two approaches of macro and micro-analogy are complementary.

The author believes that analogical reasoning has also played a pivotal role in the making of international
investment law and arbitration. In this area, analogy have been used in a wide range of subject matters. Legal
transplantation is a technique often adopted by treaty makers to use analogies. Investment Tribunals in
clarifiying the meanings of treaty texts and detecting the content and scope of the rule, among other things, turn
to analogies of public international law. In clarifying the vagueness and brevity of the treaty provisions and
filling the existing gaps, they clearly refer to the general principles of law recognized by civilized nations
stipulated in Article 38 of the Statute of the International Court of Justice and analogies resulting from national
laws. For example, the provisions against indirect expropriation in a number of international investment treaties
derive from US constitutional law. Other recent international investment treaties borrow the general exceptions
provisions for the protection of public goods, among other things public health, environment and cultural
heritage from GATT and GATS. The investment Tribunals in interpreting the vagueness of many substantive
investment treaty provisions, including the prohibition of indirect expropriation without financial damages, fair
and equitable treatment, most-favoured nation treatment, the principle of national treatment or full protection and
security, in like circumstances, has made reference to analogies from international trade law. In understanding
the ‘right to a court’” make comparisons to human rights standards especially ECtHR cases. Finally, the
investment Tribunals interpreted the concept of ‘legitimate expectations’ conducting a comparative analysis of
domestic public law, European human rights law, European Union law and public international law. Therefore,
the extensive use of analogies in investment arbitral awards not only play a subsidiary means for the
determination of rules of law, but also paly an auxiliary role in the reasoning of international investment
Tribunals. Because by analogies the Tribunals justify their decisions and confirm or support a particular
conclusion as well.

5- CONCLUSION

According to the aforementioned, it seems to be an inevitable conclusion that international investment law is
not only a complete or closed legal regime, but also is very dynamic. Even modern national legal orders, which
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are rich in general and abstract norms, require judicial interpretations. Therefore, in every legal system there are
silences. Due to failure to foresee some issues and the absence of agreement between host states and foreign
investors, investment treaties are full a silences, ambiguity and brevity. Article 42 of the ICSID Convention
while acknowledging this, explicitly prohibits the Tribunal to bring in a finding of non liquet and to refrain from
delivering judgment on the ground of silence or obscurity of the law. Therefore, ICSID Tribunals and investor-
state dispute settlement mechanisms (chambers), in performing of their judicial tasks, are required not only to
resolve ambiguity, brevity or pure silence of the regulations, but also to provide clear and coherent
interpretations in settling disputes. In this regard, ICSID Tribunals in interpreting and clarifying vague
investment treaty provisions and regulations make reference to general principles of law and above all to
analogies as a gap filling and also a solution to ambiguities and brevity in the laws as well.

The practice and procedure of ICSID Tribunals and the chambers of investor-state dispute settlement, shows
that analogies and similar approaches of other international courts (especially the 1CJ) have been widely used.
By considering to analogical reasoning as an inevitable method of reasoning in interpretating investment treaties,
in addition to increasing the authority and powers of the investment Tribunals in making decisions, it improves
the quality and legality of judicial decisions. It also fosters the coherence and integration of the provisions of
investment treaties with other international regulations through the principle that similar cases have to be treated
the same way legally. Because transferring the basic ideas of different regimes to investment Tribunals not only
prevent the fragmentation of this area of international law by allowing that ‘similar cases be treated the same
way’, but it can also enhance the perceived legitimacy of investment arbitration and provide a useful and
necessary tool to humanize this area of international law. For example, Art 31(3)(c) of the Vienna Convention on

the Law of Treaties enables the above Tribunals to apply the human rights treaties that the host state has
acceded, and also to apply the human rights rules that are generally applicable among states. With the
interpretations of the investment Tribunals in clarifying and determining the existing law (de lege lata), it is
possible to turn the wheels of international investment law in the path of development. Therefore, the application
of analogical reasoning, in addition to filling gaps and clarifying the content of the rules, has led to the
development of this part of international law and at last have a positive effect on the relationship between the
new branches and other written and unwritten fields of international law. However, despite growing support in
practice and doctrine, drawing analogies in interpretation of investment treaties has recently been criticized on
both methodological and practical grounds. In this respect, the whole work of interpretation criteria and all forms

of legal reasoning should be applied in the context of fundamental values that are attributed to the legal system.
It is necessary and inevitable.

Keywords: Analogy, Legal reasoning, Non Liquet, Silence in Law, ICSID, Investment Treaties.
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4- Micro-analogy

5- Legal Transplantation



VAY 6,18 e lo pow Hallopm Boie 50 (omilid Y] (a0 1,15 9 Solassmme

ool L ()5 plad il p sl i (S Jlosl LB
JolSs o puona ) i S lis o] 5l a8 i S
A dliwl 090 (LaB ayg,

oS @ Jog b el ol pbo Slagaad Sl 555 plg
—om B o)L g plomad] el o> cnjlye e
riSely ol g pmos cxily)s sl talgs Jlis 4 1, Lol
Iy ol g lad i Pluwe ol wld JYarwl ,las
oSS az 51 iled sl e (sla ool b syles oo cud 5
g e bLad i ) o)l dgag Jlallin o> 5> adle
) Seilatu adlllas 9 3,5 o &yp0 ] pogas 3 s ol
2 ey w4 o 1 ol Mollogn @Sl (L3
e Gloj ol sobdy (olaB (5 Sl il o Jlollinm 3oi>
e g o Ol ie o SBgis Sy olygls g s oS les o
oo polasl 1,51y eolss e &y o gl a5 (o lgd> sblad |
2 ol Yl @ Jugi 3 1) bo (egiar Jolos cul g 9,
Sl 5 4 p3Y al las oo Hbly ()18l o Slanlee ()4l
Sglite 5)lane dy d2gi b old @ Jugi b (2laB (S ply o5
s ol Sl 5 bl «ligss wilunl dlasjl Clanke
ol (g2i03 )8yl 150l 02,50 plosil o pd g canlio IS5 4 )31
Al olyod 4wy BB e zols 5 dbl M. WilgS o &S
Al

Jo—ol g asl g8 aaalis 5 Jlaal g aleal 4 9 (ulss ¥-Y
3380 dale silacsy Cu yase &udd )l dale yu 3 pSla
PIaLS e 5 a0 &l
» Sl SHS o gl BY3 (e 5| So
S lo s jl coles a2lgd 5 Jool plocl I (23U ¢ ol & Juogs
SISl clialee Cuwl ()l ale o (Madl iy lanles jo
S 298 b phiSllasil (Bgis (ly g Ladylsliv] esnlie dwgay
@9y qpabinne e 0 2o Ly cSle s S8l orese
HLdy @asYole § dloaie Hld) 1 5,5 1S4l e (5095
ok sy JolS cblis g il (e i, ol cologllalels e
S Aol iy yal (o3 g (g ()bt (slgme W36 5 el
Lgay diliaie 5 AVole )L8) alarjl (Boi> wealae ol JSiie
dgaie g B g C8L ly p S e (gl e S,

5-

Waste Management, Inc. v. The United Mexican States, ICSID
Case No. ARB(AF)/00/3 (NAFTA), Award of 30 April 2004;
5 NAFTA (UNCITRAL), SD Myers Inc v Canada, Partial
Award, 13 November 2000.

o> )5 0jg> & 0jo> Syl Sl JUal (gl Nl el pds
5 GLaMis] 0,5 )|, B eolawldyge as cligas ol b el oy
alaly ol o ol ol o dlwl jo ke wlpolis
aSoe (e —gaLuls 550 9) Aidl )3 3,5 )13 daginyga
cHallip lamd )3 dsgisie L SY lpal 4 a8 4y (gl
& Jrwgi Ly o (ICI Rep, 2001: 466) Aslas so 0L (g Sl
Ul doliwll ¥) 00lo g ylo y0 850 Clolis] &S 8L > wld
s g a0l,SY BedB oS il sl (sl doSoe il o ol
=t Jlesl LB old 4y Juogs b (ol) ¥V 00le o e pl3l1 ]
iyt g Salss (£,8) sl 8 g tea/ [y palaiS KV 03lo
Victor Pey Casado, 2001: ) 5)ls , 5 (lgd deliwlal ¥ oole
Had) ool Mol oless FY odle lwl 4 .(paras.17,19
1S o olonl Jlgnloglsgl 45 amd jasuis &5 Jyew ) '3l
pLosl ] Jos 4 Bgn (0o 3o Lais (sl o8 1, L]
63l (sliziwldd )15 o jyhe dwSSl oy gumdlgiS ¥V oole Yoams
Olad &S Jyai0yd il 0dged Caitblye (6,550 jub 4 b oS
yolaindy Alg5 o elaie ol lssloglisl 45 aa awsuis
Aoy wels Ololisl by b 5l So o Jles! seis bis

Ve
39y JLEY £eab Lot g lewd doliwlil ¥Y 03l 53 45 e
PRI Rt g YA IS N SIS S PO IRV ) PVC SN
YY ole 53 yde Cdge loladl a8 wix ya (il o Jlosl S 1)
2hHLS 4] oMo 6yl i A dpogi S d> ,d oS
a8 L Wlgy o eslod oo it ) 3Gl amunsilesS o 3l
Lol 29 ar g5 (g0 laludl ST gl Mol wSlxe (S
Glaal 5l 518 1) samles Loyl g Condy YAl pow i
—o b G dnwg > LS (B 5 Jmd 0 dmwgi o el
oo TSl el g3 Bee laludl ylpli ] coale S

1- The court shall have the power to indicate any provisional

measures ....

Y 03l ,d yyde (Boo lalidl LT 4 295 asuie ( 5Ysb e (sl Y

Ll jglplidl g od (slayg S (gl (s ymadaly (Mol oled daliwlul
D go Cato Funly w4 WY audB > ey coliwlil FY odlo punds

3- The Tribunal may recommend any provisional measures
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(Procedural Order No 1) 1 July 2003, s 4; Occidental
Exploration and Production Company v Republic of Ecuador,
Decision on Provisional Measures, 17 August 2007, s 58
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See MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Republi
¢ of Chile, ICSID Case No. ARB/01/7, Award of 25 Ma
y 2004, para. 113; Saluka Investments BV v. The Czech Republ
ic, UNCITRAL, Partial Award of 17 March 2006, para.297.
2- no less favourable treatment

3- See Markus Perkams, 2010, “The Concept of Indirect
Expropriation in Comparative Public Law- Seaching for Light
in the Dark”, In International Investment Law and
Comparative Public Law, Stephan W. Schill (ed.), Oxford
Scholarship Online.
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Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB
/01/12, Award of 14 July 2006;

Eureko B.V. v. Republic of Poland, UNCITRAL, Partial Awar
d of 19 August 2005; Mondev Int’l Ltd. v. United States
(ICSID-NAFTA Ch. 11), Case No. ARB (AF)/99/2, Award
(Oct. 11, 2002).

2- See Mohamed Shahabuddeen, Precedent in the World
Court, Cambridge University Press, 1996.

3- Umbrella Clause
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ADF v. US (ADF Group Inc. v. United States of America),
ICSID Case ARB(AF)/00/1. NAFTA Award 2003, 18 ICSID
Rev — FILJ (2003) N.95; SGS v. Philippines (SGS Société
Générale de Surveillance SA v. Republic of the Philippines),
ICSID Case ARB/02/6. BIT Philippines —S witzerland
Decision on jurisdiction 2004, 8 ICSID Rep (2005),
paras.135,144; Mondev v. US (Mondev International Ltd v.
United States of America), ICSID Case ARB(AF)/99/2.
NAFTA Award 2002, 42 ILM (2003), paras.142-143;
Maffezini v. Spain (Emilio Agustin Maffezini v. Kingdom of
Spain), ICSID Case ARB/97/7, Decision on jurisdiction 2000,
para.79.
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1- General Agreement on Tariffs and Trade 1994 (GATT
1994), 15 April 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex1A,331LM1153(1994).

2- General Agreement on Trade in Services (GATS), 15 April
1994, Marrakesh Agreement Establishing the World Trade
Organization, Annex 1B to the WTO Agreement, 33 ILM
1167 (1994).
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