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1- INTRODUCTION

Distinctiveness which is one of the positive substantive conditions of trademarks appears in both intrinsic and
acquired ways. Trademarks are divided into five categories in terms of differentiation. Generic marks, suggestive
marks, arbitrary marks, fanciful marks and descriptive marks.

Generic marks are not protected by US courts. However, according to Article 7(3) of the European Union
Trademarks Law, generic marks can be protected as well as descriptive marks, if the secondary meaning is proven.
Suggestive, arbitrary and fanciful marks are also inherently distinctive and are protected upon first market entry.
Descriptive marks cannot be registered and supported by themselves, and for support, they will need to acquire
distinctiveness (secondary meaning).

In some legal systems, including the United States and the European Union and its member states, the concept
of acquired distinctiveness has been recognized. In these systems, it is possible to register descriptive signs that have
been distinguished through use.

Some non-traditional marks, in certain legal systems, are protected solely on the basis of acquired distinctiveness
and cannot be inherently distinctive. For example, we can refer to the signs of scent in America.

ONon-traditional signs, or in other words non-conventional signs that are not visually visible, include sound,
smell, taste and touch. In other words, sensory signs other than the category that can be seen with the eyes are included
in this category. In the current legal system of Iran, in accordance with the law on patents, Industrial Designs and
Trademarks approved in 2006, it is basically impossible to register invisible marks. Therefore, due to the lack of a
legal element, examining the acquired distinctiveness of this category of signs before the amendment of the law will
be counterproductive. But considering that trademarks are becoming more popular day by day and the legislator may
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amend the law in the near future and change the definition of a trademark from “any visible sign” to “any sign”, there
is also a need to acquainting with the new issues raised in the world and approaching the international community,
prompted the authors to investigate this group of symptoms in the two major systems of the world.

In the previous works, including the article “Comparative examination of the substantive conditions of
trademarks with emphasis on colour and three-dimensional marks”, the issue of colour and three-dimensional marks
of modern marks has been discussed in general. In the article “Protection of trademarks against unfair competition”
it is also briefly mentioned that when it is not possible to apply special intellectual property rights due to the lack of
registration or lack of protective conditions, the rights to prohibit unfair competition as a supplement to special rights
is used. It is also mentioned in the book “Virtual Space Laws” that considering the developments that have occurred
in the field of information technology, the trademark can be visual, auditory or musical. In a way that differentiates
the products of a company from other companies. Also, in the article “acquired distinctiveness of trademarks and its
criteria with a comparative view of the systems of the United States, the European Union and Iran” the issue of what
is acquired distinctiveness and its criteria has been examined and discussed. Therefore, the current article is innovative
compared to the previous works, as it examines the category of unconventional non-visual signs, among the new signs
discussed in the world, with an emphasis on the acquired distinctiveness feature in particular.

The current research examines each of these signs in four main sections, i.e. sound, scent, taste and touch, and
under each section, examines the current situation in the two systems of the United States and the European Union in
two paragraphs. Finally, by presenting a summary and suggestions to amend the existing laws, it aims to take a step
forward in advancing the country’s economic goals as much as possible.

2- PURPOSE

Considering that now days new signs have been favored by many producers and players in the world's economic
arena, and they seek to use the most unique and up-to-date signs in order to acquire and dominate the world markets
as much as possible, and considering that non-conventional non-visual signs are the latest and the most unique
category of new marks are, the purpose of this research is to investigate the possibility of supporting unconventional
non-visual trademarks, i.e. sound, scent, taste and touch marks with acquired distinctiveness or secondary meaning in
the systems of the United States and the European Union.

Also, the implicit goal of the present research is to investigate whether it is possible to open the way for the
protection and registration of such signs in our country, Iran, by amending the existing law.

And finally, some suggestions are made to amend the existing law to keep pace with global community and to
progress as much as possible in the economic field.

3- METHODOLOGY

This research was done with analytical-descriptive method and library approach.

4- FINDINGS

In the United States, scent and flavor marks are only registrable with acquired distinctiveness, but there is
currently no registered example of a flavor mark. Regarding tactile signs, although they can be registered with both
distinctions, there is currently no active registration example that has a secondary meaning.

The applicant bears the burden of proving the existence of acquired distinctiveness in the applied mark in both
studied systems.

Also, the sufficiency or insufficiency of the evidence presented to prove the existence of the secondary meaning
depends on the specific circumstances of each case and the opinion of the hearing court.

During the current research, we found that today in the world, the discussion is about non-traditional, non-visual
trademarks, however, according to the definition of trademarks in the law, these types of trademarks cannot be
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registered and protected in our country, it is appropriate that the Iranian legislator also paying attention to the issues
of the day will amend the law and pave the way for the use and support of such signs.

Therefore, in the present research, by presenting a proposed article, an attempt was made to take a step to amend
the existing law and get closer to the international community before the new draft of the trademark law goes into
effect.

5- CONCLUSION

Non-traditional non-visual trademarks can be registered by showing acquired distinctiveness in both studied
systems. Although due to the requirement in the Guidelines for Examination of European Union Trade Marks, invisible
signs are currently not registered at the level of the union, but we hope that by amending the guidelines in this regard,
we will see the registration of this category of signs as well.

In the United States, aroma and flavor marks are registrable only with acquired distinctiveness; However
currently there is no registered sample regarding taste marks. Regarding tvtile signs, although they can be registered
with both distinctions, there is currently no active registration example that has a secondary meaning.

What was implicitly mentioned during the research, and its investigation is necessary in the feasibility of
registration non-conventional invisible signs, is the adequacy of the criteria for verifying the existence of acquired
distinctiveness or the same evidence that is shown to acquire secondary meaning. It seems that in both systems, the
sufficiency or lack of the provided evidence depends on the specific circumstances of each case and the opinion of the
hearing court.

Another important issue that should not be neglected is the burden of proving the existence of secondary
meaning. This research shows that in both systems, it is the responsibility of the applicant to prove the existence of
acquired distinctiveness.

The important issue raised in this research is that the existing law is not up-to-date with the current needs and
economy of the society. In today’s world, the discussion is about non-traditional non-visual trademarks. Although
some of them, such as the taste mark, have not been registered yet, it was observed that due to the increasing interest
and attention to trademarks, in the very near future, the registration of this type of mark will also be realized. Although
some business owners use them. Therefore, it is appropriate for the Iranian legislator to amend the law by paying
attention to the issues of the day and open the way for the protection of invisible trademarks.

What is more, the definition of trademark in the former law (Article 1 of the Trademark and Patent law approved
in 1310) shows that the legislator of 1310 had a more progressive view of trademarks, and this backward step by the
current legislator is worthy of criticism and regret.

The importance of this suggestion increases by looking at the new draft of the trademark law in 1400, because
its article 105 (Article 105 of the Industrial Property Protection Plan (Patents, Industrial Designs and Trademarks
approved in 1400), namely the text of Article 30 of the current law (Article 30 of the law on Patents, Industrial Designs
and Trademarks (1386) has been repeated in this regard.

Therefore, the following article is proposed to amend the text of the law: “a trademark is any sign that can be
distinguish the goods or services of individuals. This sign can be visible or invisible. Distinction can also be inherent
or acquired.”

Keywords: acquired distinctiveness, secondary meaning, non-visual marks, invisible marks, non-conventional marks.
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3 Arbitrary.
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8 H. Marvin Ginn Corp. v. International Ass'n if Fire
Chiefs, Inc, Jan 23, 1986, 782 F. 2d 987(Fed. Cir.
1986)., available at: https://casetext.com/case/h-
marvin-ginn-v-intl-assn-of-fire-chiefs (Last visited:
Nov. 8, 2022).
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212 (2000)., available at:
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10 Guidelines for Examination of European Union
Trade Markes, European Union Intellectual Property
Office(EUIPQ), Part b, Section 2, 9.11.2
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case C-273/00 (Dec. 12, 2002).

2 Clear.

3 Precise.

4 Self-contained.

5 Easily accessible.

& Intelligible.

" Durable and Objective.

¢ Article 3(1) EUTMIR.
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! Guidelines for Examination of European Union
Trade Markes, European Union Intellectual Property
Office (EUIPO), Part b, Section 2, 9.11.2 smell,
olfactory and taste marks, p 32.

2 Texture mark (Touch mark).

3 Tactile mark.

4 Haptic mark.

5 International Trademark Association (INTA).
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! Office Action.

2 The touch mark was applied under the serial No.
87782210 by Shiseido Company, Limited.

3 Hongwei Shan, Serial No. 85426225.
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1- INTRODUCTION

Civil procedure or civil justice, like all other sciences, is definitely based on principles, if sometimes the
principles of this science cannot be limited to countable cases, but three main and important pillars can be counted
for its formation. Civil justice can claim to be efficient when it has the three principles of the accuracy of the
judgments, the cost of the proceedings and the time of the proceedings, and the lack of one of these principles or
the lack of coordination between them can weaken this important institution. In the realization of civil justice, the
cost of proceedings has a direct effect on the other two pillars of the time of the proceedings and the accuracy of
the votes, so that in short, the lower the cost of the proceedings or the possibility of returning the costs of the
proceedings to the person who filed the lawsuit, the more certain the number of lawsuits filed. It becomes more,
as a result, the time of hearing and dealing with lawsuits becomes longer, and finally, the high volume of lawsuits
causes the accuracy and accuracy of votes to decrease. The disproportion of the three listed pillars not only affects
the philosophy of justice and judicial efficiency, but also has a negative individual and social function from an
economic point of view. In the meantime, the basic issue regarding the economic analysis of the judicial system
depends on the three factors mentioned above. However, there is an ambiguity as to how much the above three
factors can be effective in the economic analysis of the judicial system and process. The knowledge of economics
has the ability to be used as one of the basic pillars in the interpretation and description of the civil procedure and
its rules and structures, like some other sciences. In the meantime, the findings of this research indicate that the
costs of registering and filing lawsuits and the costs of delaying proceedings are among the factors involved in
the analysis of the economics of proceedings. In addition, the conducted study shows that the principles reflected
in formalism and realism schools are considered to justify the economy of proceedings and proceedings, including
appeal proceedings. Also, the examination of the teachings of economic law and its relationship with the procedure
indicates that by resorting to the criteria of efficiency, reasonable behavior, Pareto; Kaldor Hinz and Panz - each
of which in some way shows the justification of the activities of individuals - can justify the civil procedure
system, including the methods of protesting the votes, especially the appeal proceedings. This research, in a
descriptive-analytical way and with library tools, through theoretical discussions, examines and analyzes the
economic analysis of appeal proceedings as one of the methods of revising the decisions issued by the courts and
also one of the important topics in the legal system. Civil proceedings have been paid.
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2- PURPOSE

The basic issue regarding the economic analysis of the judicial system depends on paying attention to the
above-mentioned three factors. In addition, there is this uncertainty that in the economic analysis of the judicial
system and the process of investigation, to what extent the above three factors can be effective. From this point
of view, the first basic question in this regard is, what are the factors involved in the economy of the judicial
system and proceedings, including the use of the possibility of appeal proceedings? Another thing is, to what
extent do different economic schools justify the economics of proceedings and proceedings, including appeal
proceedings? And finally, what are the criteria justifying the proceedings and appeal proceedings? In terms of the
further definition of the appellate proceedings and in terms of balance, which is significant in relation to other
methods of revising votes in Iranian law, it should be said; The discussed method is not compatible with the
division of types of protest in the form of deviation and correction. In explaining this article, it should be said; An
appeal (as well as an appeal) is a way in which the same authority that issued the decision will be the re-
examination authority in the position of reviewing the contested decision, and it will examine the review request
itself and then, as the case may be, proceed to issue votes In the meantime, the investigating authority can deviate
from its previous decision and issue another decision on the substance. In general, the meaning of economic
analysis of rights is the use of economic tools and ideas in the process of applying legal institutions. Among the
fields of economic thinking, variables such as scarcity, selection, cost-benefit, efficiency and latentism can be
considered. Therefore, considering this approach, the economic analysis of rights can be interpreted as new
methods that observe the stages of production, distribution and consumption of legal rules. In addition to the
above, it should be pointed out that the emergence of new schools of thought among lawyers has created a different
and interdisciplinary view of legal components, so that in this way, the possibility of realizing specific social,
economic and political goals can be better realized. be made This has caused the study and application of other
social sciences, including economics, to expand in the field of law. In other words, in order to understand the
relationships and rules governing the society and its necessities, lawyers need to pay attention to the economic
analysis of legal issues.

However, since the request for appeal is processed in a higher authority (Supreme Court of the country), this
method is not considered as deviation. Regarding the corrective objection, it should also be mentioned that this
method of review is based on the assumption that a higher authority, such as the Court of Appeals, other than the
authority that issued the decision, considered the objection and issued a decision on the nature of the decision. to
do As mentioned, this authority, depending on the case, can correct and amend the objectionable vote. In view of
the above-mentioned situation, despite the fact that the Supreme Court is a higher authority than the court issuing
the objectionable decision, but since according to the legal standards in the process of appeal proceedings, it does
not issue a decision on the merits. , handling it is not considered a correction.

3- METHODOLGY

In this research, an attempt has been made to study two subjects of economics and procedural law through
library study in an interdisciplinary manner. In conducting economic studies, through the study of economic
schools and the existing criteria in the teachings of economic law, civil procedure issues, including appeals, should
be evaluated. The knowledge of economics has the ability to be used as one of the basic pillars in the interpretation
and description of the civil procedure and its rules and structures, like some other sciences. In the meantime, the
findings of this research indicate that the costs of registering and filing lawsuits and the costs of delaying
proceedings are among the factors involved in the analysis of the economics of proceedings. In addition, the
conducted study shows that the principles reflected in formalism and realism schools are considered to justify the
economy of proceedings and proceedings, including appeal proceedings. Also, the examination of the teachings
of economic law and its relationship with the procedure indicates that by resorting to the criteria of efficiency,
reasonable behavior, Pareto; Kaldor Hinz and Panz - each of which in some way shows the justification of the
activities of individuals - can justify the civil procedure system, including the methods of protesting the votes,
especially the appeal proceedings. This research, in a descriptive-analytical way and with library tools, through
theoretical discussions, examines and analyzes the economic analysis of appeal proceedings as one of the methods
of revising the decisions issued by the courts and also one of the important topics in the legal system. Civil
proceedings have been paid.

4- FINDINGS

Based on the objectives of the research and the methodological approaches used in the research, the findings
are presented in different parts.
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1- The knowledge of economics has the ability to be used as one of the basic pillars in the interpretation and
description of the civil procedure and its rules and structures, like some other sciences.

2- In the meantime, the findings of this research indicate that the costs of registering and filing lawsuits and
the costs of delaying proceedings are among the factors involved in the analysis of the economics of proceedings.

3- the conducted study shows that the fundamentals reflected in formalism and realism schools are
considered to justify the economy of proceedings and proceedings, including appeal proceedings. Also, the
examination of the teachings of economic law and its relationship with the procedure indicates that by resorting
to the criteria of efficiency, reasonable behavior, Pareto; Kaldor Hinz and Panz - each of which in some way
shows the justification of the activities of individuals - can justify the civil procedure system, including the
methods of protesting the votes, especially the appeal proceedings.

4- In general, the meaning of economic analysis of rights is the use of economic tools and ideas in the process
of applying legal institutions. Among the fields of economic thinking, variables such as scarcity, selection, cost-
benefit, efficiency and latentism can be considered. Therefore, considering this approach, the economic analysis
of rights can be interpreted as new methods that observe the stages of production, distribution and consumption
of legal rules. In addition to the above, it should be pointed out that the emergence of new schools of thought
among lawyers has created a different and interdisciplinary view of legal components, so that in this way, the
possibility of realizing specific social, economic and political goals can be better realized. be made This has caused
the study and application of other social sciences, including economics, to expand in the field of law. In other
words, in order to understand the relationships and rules governing the society and its necessities, lawyers need
to pay attention to the economic analysis of legal issues.

5- CONCLUSION

In brief, it can be said that the examination of the doctrines of economic law regarding the procedure and
specifically regarding the identification of the appeal institution indicates that the grounds justifying the appeal
proceedings from the point of view of economic law are in the goals of the formalism school. And the school of
realism is realized. In the school of formalism, paying attention to the effectiveness of legal rules, including
procedural rules, and the departure of these rules from a series of contents is without result. It is obvious that by
identifying the appellate proceedings and taking into account the purpose of this institution, which is to monitor
the decisions of the courts by the Supreme Court in order to conform the aforementioned decisions to the laws
and regulations, the said goal is accurately achieved. In addition, according to the school of realism, the basis for
identifying the appeal proceedings is justified in such a way that, although on the surface, resorting to different
methods of protesting the votes in practice increases the cost and delays the time (prolonging the proceedings).
But in the long term and with a big view, considering the role of the Supreme Court in creating judicial procedure,
exactly the opposite of these cases have come to the fore, and the Supreme Court, by conducting appeal
proceedings in the long term, avoids the confusion of votes and costs. It prevents additional issues in handling.
Also, in relation to the most important criteria in economic law, which is significant for the identification of appeal
proceedings, the investigations carried out resulted in the conclusion that the criterion of efficiency, Pareto,
Kaldor-Hainz and Panz and reasonable behavior in It is one of the most important indicators that can be used to
predict appeal proceedings in the judicial system. Civil procedure or civil justice, like all other sciences, is
definitely based on principles, if sometimes the principles of this science cannot be limited to countable cases, but
three main and important pillars can be counted for its formation. Civil justice can claim to be efficient when it
has the three principles of the accuracy of the judgments, the cost of the proceedings and the time of the
proceedings, and the lack of one of these principles or the lack of coordination between them can weaken this
important institution. In the realization of civil justice, the cost of proceedings has a direct effect on the other two
pillars of the time of the proceedings and the accuracy of the votes, so that in short, the lower the cost of the
proceedings or the possibility of returning the costs of the proceedings to the person who filed the lawsuit, the
more certain the number of lawsuits filed. It becomes more, as a result, the time of hearing and dealing with
lawsuits becomes longer, and finally, the high volume of lawsuits causes the accuracy and accuracy of votes to
decrease. The disproportion of the three listed pillars not only affects the philosophy of justice and judicial
efficiency, but also has a negative individual and social function from an economic point of view. In the meantime,
the basic issue regarding the economic analysis of the judicial system depends on the three factors mentioned
above. However, there is an ambiguity as to how much the above three factors can be effective in the economic
analysis of the judicial system and process. The knowledge of economics has the ability to be used as one of the
basic pillars in the interpretation and description of the civil procedure and its rules and structures, like some other
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sciences. In the meantime, the findings of this research indicate that the costs of registering and filing lawsuits
and the costs of delaying proceedings are among the factors involved in the analysis of the economics of
proceedings. In addition, the conducted study shows that the principles reflected in formalism and realism schools
are considered to justify the economy of proceedings and proceedings, including appeal proceedings. Also, the
examination of the teachings of economic law and its relationship with the procedure indicates that by resorting
to the criteria of efficiency, reasonable behavior, Pareto; Kaldor Hinz and Panz - each of which in some way
shows the justification of the activities of individuals - can justify the civil procedure system, including the
methods of protesting the votes, especially the appeal proceedings. This research, in a descriptive-analytical way
and with library tools, through theoretical discussions, examines and analyzes the economic analysis of appeal
proceedings as one of the methods of revising the decisions issued by the courts and also one of the important
topics in the legal system. Civil proceedings have been paid. In general, the meaning of economic analysis of
rights is the use of economic tools and ideas in the process of applying legal institutions. Among the fields of
economic thinking, variables such as scarcity, selection, cost-benefit, efficiency and latentism can be considered.
Therefore, considering this approach, the economic analysis of rights can be interpreted as new methods that
observe the stages of production, distribution and consumption of legal rules. In addition to the above, it should
be pointed out that the emergence of new schools of thought among lawyers has created a different and
interdisciplinary view of legal components, so that in this way, the possibility of realizing specific social,
economic and political goals can be better realized. be made This has caused the study and application of other
social sciences, including economics, to expand in the field of law. In other words, in order to understand the
relationships and rules governing the society and its necessities, lawyers need to pay attention to the economic
analysis of legal issues.

Keywords: Appeals, appeal proceedings, school of formalism, school of realism, criterion of efficiency, criterion
of reasonable behavior.
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1. INTRODUCTION

Regulatory Impact Assessment is a tool for improving the quality of the process and results of standardization
based on empirical and specialized studies through systematic and permanent measurement of the potential or
actual effects of laws. The regulatory impact assessment is known as one of the tools of regulatory governance,
which is used as part of the program of reforming the regulatory system (in the general sense) and moving towards
good governance. Today, the regulatory impact assessment considers the investigation of the potential and actual
effects (positive and negative) of the regulations according to the three fundamental pillars of sustainable
development, i.e. economic, social and environmental issues. The reflection of this expansion of the assessment
of regulatory effects in the reform of the regulatory system can be seen in the emphasis on "better regulation"
instead of "less regulation". The procedure of the countries is different in which institutions undertake the
regulatory impact assessment. Ministries, specialized assessment agencies, regulatory review units, national audit
offices, researchers and independent business organizations are responsible for this. Each of the governmental and
non-governmental institutions has its own advantages. Government institutions such as ministries better
understand the importance of the results of these evaluations. In contrast, the evaluations of non-governmental
organizations are more transparent and realistic.

Some commented on the definition of the competent institution in the assessment of impacts in a maximum
way. In this way, the institution for regulatory impact assessment is a specialized and scientific institution. This
institution must have three types of authority: the authority to standardize and determine criteria, executive
authority and regulatory authority. In this way, by determining the criteria for regulatory impact assessment, this
institution obliges various governing bodies to provide information based on these criteria and supervises the
implementation of these criteria and coordination between national and local organizations; Therefore, the
fulfillment of these criteria requires executive and supervisory competence. In the Islamic Republic of Iran, in the
ninth paragraph of the general policies of the legislative system, the impact assessment is clearly mentioned. In
addition, according to the definitions that have been made in relation to the regulatory impact assessment;
Regulatory Impact Assessment is a process by which legal proposals are reviewed based on real needs, and it is
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also considered that these proposals are measurable and the reason for the proposal is stated along with them, and
for formulating the proposals and after their implementation from Public comments, stakeholders and specialized
institutions should be used. All these cases are emphasized in the ninth paragraph of the general policies of the
legislative system; Therefore, although in the current laws and procedures of the structure of the Islamic Republic
of Iran, a specific framework for impact assessment of law and its implementation method has not been
determined, but with regard to the ninth paragraph of the general policies of the legislative system, the impact
assessment of law should be considered and its implementation mechanisms with Pay attention to the capacities
of the country's legal system. In fact, although no normal law in the Islamic Republic of Iran has explicitly
specified the institutional competence to impact assessment of law; But in practice and with a broad interpretation
of the articles of some laws, it can be acknowledged that currently in Iran, several actors, including
parliamentarians, members of the government, and experts affiliated with government institutions, etc., play a role
in impact assessment of law. In other words, in the Islamic Republic of Iran, there is no obligation to impact
assessment of law for an institution in any law, and if an institution undertakes this activity, it is optional and not
mandatory.

In Iran, most of the sources that have discussed the regulatory impact assessment have paid more attention
to its conceptualization, and the impact assessment of law in the legal structure of the Islamic Republic of Iran
has been given less attention. However, the approach of this research is to identify the institutional capacity to
impact assessment of law in the field of economy in the legal system of the Islamic Republic of Iran, which does
not have a source that directly deals with this issue.

2. PURPOSE

According to the above-mentioned introduction, this research examines; In Iran, which institutions have the
legal capacity to impact assessment of law, especially in the financial and economic fields? Therefore, the
capacities that exist in the legal system of the Islamic Republic of Iran with regard to the scattered laws and
regulations to impact assessment of law, especially in the financial and economic fields, are examined. In addition
to that, it is carefully considered in the legal institutional capacity of the Islamic Republic of Iran that considering
that there are institutions with competence, which of these institutions have both ex ante and ex post impact
competence and which of these institutions and the structures are only competent for a posteriori evaluation in the
field of economics. Also, in this research, the harms and gaps that exist in the field of impact assessment of law
in the field of economy in the legal system of the Islamic Republic of Iran are stated, and solutions are pointed
out in order to fix these harms and gaps. In simple words, the purpose of this research is to identify the institutions
and legal capacities that exist in the structure of the legal system of the Islamic Republic of Iran to impact
assessment of law in the field of economy. Damages and gaps in this field should also be taken into consideration
so that a suitable solution can be considered for it. Therefore, in order to better legislate in the field of economy,
the institutional capacities and legal structure of the Islamic Republic of Iran should be used as much as possible,
and by identifying the damages, he tried to fix them.

3. METHODOLOGY

This article is classified as descriptive and analytical research. In this research, collecting information
through the review of books, theses articles, and laws and regulations, by referring to the library, research centers,
and the Internet, and then processing the collected data and information with optimal, argumentative, and logical
use in one method. will be Descriptive and analytical method to present content and results. Relevant research is
considered to test hypotheses and answer questions.
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4. FINDINGS

Assessment Impacts of law is a reliable process through experimental methods that increases the quality of
legislation. In Iran's legal system, there is no specification on competent institutions to assessment Impacts of the
law. However, considering the concept of assessment Impacts of the law, one can find several institutions that
have the main competence in this field, especially in the economic field. The commissions of the Islamic
parliament, the Ministry of Economic Affairs and Finance, the Program and Budget Organization, the parliament
Research Center, economic organizations and private sector activists, and the country's Tax Affairs Organization
are among the potential capacities of the legal system of the Islamic Republic of Iran, which are competent to
assessment Impacts The law is a priori and a posteriori. However, considering that such institutions have potential
competence in this field, but in their current practice, the assessment Impacts of the law is not necessarily done.
Considering the field of competences and powers of the institutions in the legal system of the Islamic Republic of
Iran, it can be claimed that some institutions have a special effect and position directly in both the ex-ante and ex-
post evaluation processes of the law's effects in the field of economy. Of course, it should also be noted that the
exclusive duty of these institutions is not only to evaluate the effects of the law in the field of economy, but these
institutions have many competencies and powers, some of these competencies and powers can directly be used in
the process of evaluating the effects of the law in the field of economics to be exploited. There are some institutions
and capacities in the structure of the Islamic Republic of Iran, whose only inherent competence is to evaluate the
effects of the law retrospectively. This competence can be exclusive in the field of economic issues or in general.

5. CONCLUSION

By analyzing the legal documents, it was found that the legislator has tried to entrust the task of assessing
the effects of the law in an indirect and very detailed manner to the governing and non-governing institutions. The
lack of clarification to assessment Impacts of the law directly and dispersion in giving authority in the field of
assessment Impacts of the law has led to the fact that the assessment Impacts of the law in Iran's legal system is
not well realized. Therefore, while clarifying the task of evaluating the effects of the law for some institutions, it
is better that the institutions that should play a more active role in this field should be identified as the main
institutions for assessment Impacts of the law and prevent dispersion in giving authority in this field.

Keywords: Legislation Impact Assessment, legislation, economy.
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1- INTRODUCTION

One of the most important ways to prevent economic crimes is to make the economic system transparent
and to institutionalize the issue of transparency. There have been many and varied definitions of transparency,
which is the result of the taste, understanding and expertise of the providers of the definitions. Because
transparency has been considered in various political, economic and administrative matters by researchers, and
each of these scientists has defined this principle based on their expertise and field of study. Transparency in this
article means economic and financial transparency in its different dimensions. As one of the most important issues
in the world's economic environment is the transparency of information. Assets and information of people,
companies, capitalists, statesmen, various economic actors, including merchants and manufacturers, information
on land and housing, domestic production, and the amount and items of import and export are all at the disposal
of governments. With this information, governments are able to plan economically and control the economy, or
in the other word govern. The principle of transparency plays a key and fundamental role in the prevention of
economic crimes, and in fact, it is one of the examples of situational and postural preventive measures that cause
the grounds for committing crimes to disappear or decrease.

2- PURPOSE

Transparency and information, processes, issues and subject's disclosure regardless of whether the system
of investigation and follow-up of regulatory and judicial institutions is focused on it or not, have strengthened the
sense of being seen and being monitored in the custodians and supervisors of different positions of the governance
system and The improvement of decision-making processes, the strengthening of disciplinary mechanisms, and
the prevention of violations and crimes will be accomplished automatically and in this regard, it is consider as one
of the significant solutions to prevent corruption and inefficiency. The main question of this article is what is the
role and contribution of transparency in the prevention of economic crimes and whether this approach is efficient
and effective in Iran's economic and criminal justice system.

In light of the main question of research, the mechanisms and functions of transparency in preventing economic
crimes have been studied. It is worth mentioning that in this article, special attention has been paid to corporate
crimes as one of the obvious examples of economic crimes.
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3- METHODOLOGY

This article will examine and analyze the role of transparency in preventing economic crimes through an
interpretive analytical method. Referring to foreign and Persian books and articles, laws, regulations, bills and
international documents, as well as referring to electronic resources and using computerized research, have been
tools for gathering information.

4- FINDINGS

According to the definitions presented and the examination of various domestic and foreign sources, it
seems that transparency in economic and commercial affairs should be defined as follows: Extensive access to
pertinent and reliable information about periodic performance, financial position, investment opportunities,
corporate governance, and subsidiary risk in such a way that firstly, commercial companies should be obliged to
disclose and clarify information and make it available to all stakeholders, according to applicable laws, and
secondly, this disclosure of information should facilitate the process of evaluating the performance of companies
and their accountability. Thus, in this definition and other definitions provided, transparency is completely
intertwined with information disclosure, so that it can be said that the common denominator of all definitions of
transparency is the quality of output information. In this regard, some experts have openly admitted that the exact
meaning of the two mentioned terms (transparency and disclosure of information) is not very clear in the existing
literature, and therefore, there is no clear distinction between the two. The findings indicate that improving this
index will reduce the chances of committing crimes and will lead to Public monitoring and trust in the government
and will strengthen the participation of all (people and the government) to confront corruption. The principle of
transparency plays a crucial and effective role in preventing economic crimes, as previously mentioned, in other
words transparency stands out among all the models presented to deal with corruption. This prominence is so
substantial that in all the sources and literature of this field, transparency is considered to be the most powerful
enemy of corruption and a key element to ensure the success of anti-corruption strategies and investigations, have
been implemented. Situational prevention of economic crimes is based on the main model of this type of
prevention, which is, preventing the formation of suitable situations and opportunities for criminals. Therefore, if
significant information related to the issues that lead to the perpetration of such crimes are made available to the
public, the chances of committing a crime will be practically eliminated. In this way, the component of
accountability is related to access to information and in interaction with transparency, so that on the one hand,
transparency leads to accountability, and on the other hand, one of the mechanisms of establishing transparency
is the obligation to respond. Therefore, transparency establishes and strengthens the rule of law, which is an
essential tool for equal and fair economic competition and ultimately leads to the reduction of economic crimes.
As "Max Weber" also believes, in a society where there is a possibility of competition, the rule of general laws is
necessary, because it is assumed that such a society consists of a large number of investors who, are more or less
equals in terms of economic power. Transparency in commercial and economic affairs does not arise by itself, but
measures are necessary to be taken place in order to achieve the context of its creation and establishment. In this
regard, tools and methods can be exploited to create transparency. That is to say, establishing the principle of
transparency as one of the beneficial tools to prevent economic crimes requires the existence of mechanisms, the
most important of which are the elimination of conflicts of personal and professional interests, the obligation to
declare property and assets, and the creation of a financial intelligence unit. Conflict of interest is considered as
one of the situational measures in this sense that since it is about people who have passed their stages of growth
and socialization, therefore the application of social prevention measures cannot be justified in their case. To
resolve conflicts of interest, the focus should be on the victim and the circumstances that contributed to the crime,
rather than on the individual and their inner characteristics means by applying preventive measures, we will
remove the attraction of committing economic crimes and limit the opportunities to perpetrate crimes. This
statement implies that conflicts of interest can be resolved through situational and postural solutions. The
obligation to declare the properties and assets of officials and high-ranking employees is one of the methods of
preventing economic corruption and the criterion for increasing the level of accountability. This is also foreseen
in Article 8 of the United Nations Convention against Corruption. In domestic law, principle 142 of the
Constitution and Article 1 of the law related to dealing with the assets of ministers and government employees,
both national and military, municipalities and their affiliated institutions, approved in 1337, deal with this issue.
In the past few years, efforts have been made to pass a law on this issue by the parliament and the government.
Including the bill to deal with the property of the officials of the Islamic Republic of Iran system enacted in 1386,
which was approved by the parliament, but it faced objections from the Guardian Council and was referred to the
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Expediency Discernment Council and finally in 1394 with amendments by the expediency council was approved
and notified. The preventive function of creating a financial information unit is to enable the General economic
activists to access the financial information of commercial companies as well as the financial information of the
government, as one of the critical components of financial transparency. In this regard, the comprehensiveness of
the information, its relevance and quality, as well as the requirement to publish them, are of great importance. The
preventive role of creating a financial intelligence unit is to the extent that it is mentioned in Article 58 of the Law
of Accession of the Government of the Islamic Republic of Iran to the United Nations Convention against
Corruption approved in 1387.This article stipulates as follows: "States Parties shall cooperate with one another
for the purpose of preventing and combating the transfer of proceeds of offences established in accordance with
this Convention and of promoting ways and means of recovering such proceeds and, to that end, shall consider
establishing a financial intelligence unit to be responsible for receiving, analyzing and disseminating to the
competent authorities reports of suspicious financial transactions.” Also, in Article 7 of the Anti-Smuggling of
Goods and Currency Law approved in 1392, the legislator has assigned duties to the relevant institutions in order
to prevent and control the market of illegal currency exchanges. One of these requirements, which is aimed at
clarifying foreign exchange activities, is to create a financial intelligence unit for exchanges and monitor and
evaluate their activities.

5- CONCLUSION

The role of transparency in the prevention of economic crimes is very Essential and undeniable, however,
there are obstacles that need to be taken into account such as the issue of protecting trade secrets or sanctions,
which is very evident in Iran's economic system. The conflict between the principle of transparency and the
principle of protecting trade secrets is similar to the conflict between two models of fair trial and the criminal
model. It is also feasible to take a differential approach, with the guiding principles being confidentiality in certain
situations and transparency in others. Although, transparency should be the principle in all economic matters, we
should not ignore the fact that in some commercial matters, in order to preserve the intellectual rights of creators
while also observing commercial justice (such as preserving trademarks or industrial and manufacturing
formulas), the principle must be based on keep secrets. In other words, as to combine the two criminal models and
a fair trial, the laws and judicial procedures of the countries adopt and apply different criminal policies according
to the typology of criminals, victims, and crimes; for example, against terrorist criminals, economic criminals, or
globalized crimes, the crime control model means strictness and increasing the authority of the officers, expediting
trials, determination, and execution punishment,prevails,In contrast to other crimes and criminals, such as
criminals without a record or juvenile delinquents, criminal policy is justice-oriented; we should also adopt this
differential approach regarding the principle of transparency and the principle of protecting commercial secrets.
Undoubtedly, by making the economic environment healthy and eliminating the hidden grounds predisposing to
crimes that disturb the economic order through the principle of transparency in the economic criminal law, order
will be established in all layers of the economic system and cases of recourse to the criminal law will decline
drastically Therefore, the macro approach of the transparency principle results in a sound and stable economic
environment. As a result, preventing and dealing with economic crimes, particularly corporate crimes, is
accomplished more effectively. To be more precise society and the economic system can be considered the main
beneficiaries of observing the principle of transparency in economic relations. In the end, it should also be noted
that although transparency is considered as an effective and efficient tool for preventing economic crimes, creating
accountability, greater effectiveness, and establishing economic stability and security, all these can not only be
achieved through transparency. It means there is always a risk that the government and private companies will be
negatively affected by excessive transparency. Thus, for more transparency, it is necessary to establish a balance
based on costs and resources. That is, transparency must be the guiding concept, except in particular and
exceptional instances, which must be specified by legislation to prevent arbitrary value judgments and abuse.
However, it appears that there are still many questions and ambiguities about the effects of economic transparency
on the prevention of economic crimes, particularly in countries like Iran, which is in the midst of a transition
period and is vulnerable to various forms of abuse and economic rent-seeking. It is important to examine the
conditions under which greater transparency can bring positive or negative results and it should be done in
accordance with international standards, drawing on the experiences of nations that have already reached this
stage, and taking into account Iran's distinctive economic, political, and cultural factors. In this case, it is worth
noting that due to the economic sanctions imposed on Iran by powerful countries, Iran is forced to take measures
to bypass these sanctions and it may be argued that in some circumstances, lessening transparency is evitable in
order to avoid sanctions and save the country's economy. Regardless of the validity of this argument, on the other
hand, it should be noted that reducing transparency and secrecy under the pretext of circumventing sanctions can
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provide the basis for rent and become a suitable tool for various economic corruptions. Therefore, the main issue
is the lack of transparency in the processes of acquiring power and wealth in the country, which are mainly
dependent on public resources from oil and gas revenues. The way these resources are used and managed is also
not transparent. The way resources are managed is the main cause of corruption in the country. Therefore,
sanctions are not the main cause of corruption in the country, but sanctions and circumvention of sanctions have
been the catalyst for the occurrence of many financial corruptions, including the phenomenon of the famous oil
billionaire in the country. In other words, it seems that circumventing the sanctions is an excuse by some to cover
up the great financial corruption in the country's political and administrative system. Stated differently economic
corruption has always existed in the country; however, following the implementation of oil sanctions, under the
guise of bypassing the embargoes, the scale of corruption increased dramatically. Some opponents of better foreign
policy and eliminating sanctions may be motivated by the benefits they have obtained from sanctions, rather than
ideological reasons. In fact, they are known as "sanction traders". It appears that the above viewpoint is correct.
Because the reality is that the subject of sanctions has offered a cover for more secrecy and has become an excuse
to justify corruption for some people. In the past few years. Economic sanctions, especially oil sanctions, have
generated significantly great opportunity for individuals who entered these industries to make a profit. Therefore,
sanctions have provided more opportunities and incentives for economic crimes. It is evident that the more
transparent the country's economic and commercial environment is, with little room for secrecy, the opportunities
for committing economic crimes will decline. Thus, it seems that we should not reduce transparency in the
economic environment under the pretext of circumventing sanction, Because doing so does not preserve the
country's economy, but it is regarded as a remedy worse than disease means creates ideal conditions and
opportunities for committing economic crimes. The issue of transparency should not be neglected or disregarded
due to problems such as sanctions and... In light of the aforementioned, this article has investigated and
acknowledged the role of transparency as one of the situational or postural preventative strategies to lower the
likelihood of committing economic crimes. And the author believes that the strengthening of this element in the
system and commercial relations is not only risky but also plays fundamental role in reducing or eliminating
criminal prospects, and of course, some special conditions and examples that require a lack of transparency should
be limited and in line with the principle of necessity.

Keywords: The principle of transparency, Economic crimes, Iran's economic system, Situational prevention,
corporate crimes.
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1- INTRODUCTION

Globalization of international trade and communication has resulted in more and more legal issues, for which
laws and other sources of law do not provide explicit answers. Money and monetary payments are one of these
issues. Money has two seemingly opposing characteristics in cross-border relationships between people:
international and national. Due to its place in cross-border economic relations, the medium of exchange has an
international character. There is no universal money that acts as a medium of exchange in international relations,
but each money has its own nationality (e.g. dirhams and rials).

Although many studies have been conducted on the conflict of laws governing non-monetary obligations,
Iranian legal works have not addressed various issues and challenges associated with the conflict of laws
governing monetary obligations. Accordingly, this study examines the rules of conflict of laws applicable to
monetary obligations.

Even though money is the basis of all financial relationships, defining money in conventional legal terms is
difficult. In spite of the fact that money is present in every financial relationship, there is no definition of money
in the law. The monetary and banking law of Iran states only that the Iranian currency is the rial. Understanding
money requires understanding that it is not a material possession, but purchasing power. Unlike legal events and
legal acts, money cannot be classified according to conventional jurisprudence. Lastly, monetary instruments
(payment instruments) should not be confused with money.

Money has a dual nature that combines immateriality with materiality. As a "measure of value" in a given
society, money has an immaterial aspect. This is the immaterial aspect of money, which symbolizes a country's
sovereignty and serves as its economic foundation. Public law and public international law are more concerned
with the immaterial side of money.

Material money is money that has been placed in a special society so that it can be exchanged. Money's
material aspect is called "purchasing power" and it is the subject of ownership. The material aspect of money is
what is the subject of "monetary obligations". In the same way that music is compared to musical instruments,
money is compared to monetary obligations. Money can only serve as a "medium of exchange" if it is exchanged.
A monetary obligation should be attached to money.

There are specific issues associated with these two aspects of money (immaterial and material) in
international private relationships. Immaterial money obeys the laws and regulations of the country where it is
issued, while material money (which is the subject of monetary obligations) obeys the law applicable to the
contract (which may differ from the law governing money). Taking the example that the law applicable to the loan
contract is England while the money subject to the loan is Swiss francs, the law applicable to the loan contract is
different from the law applicable to the money. There are problems and challenges associated with the intersection
and friction between different laws, for example, the rules of interpretation contained in the law governing the
contract (for example, English law) indicate whether a reference to "dollars" in the contract refers to "US dollars",
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"Australian dollars" or "Canadian dollars". However, once it has been determined that the "dollar" mentioned in
the contract is, for example, "US dollars," the Federal Law of the United States of America (= the law governing
money) shall be used to determine what exactly is meant by "US dollars" (i.e., what bills and coins constitute US
dollars).

It is required that money take the form of a "monetary obligation" before it can be exchanged for goods or
services. It is possible to define money in two ways: in a broad sense and in a strict sense. Payment of a monetary
amount is the definition of money, in its broadest sense. As a strict definition, a monetary obligation refers to an
obligation whose subject is money. "Obligation to maintain" and "obligation to compensate" are monetary
obligations according to the broader definition of monetary obligations, but not according to the strict definition.
The characteristics of monetary obligations make them worthy of separate study from non-monetary obligations.
Money differs from non-monetary payments in a number of ways, such as defining the definition of payment,
determining payment methods as a result of cancellation and annullation, and finally determining remedies for
breach of contract.

There are two functions of money in international private relations: money of account and money of
payment. Two concepts have been distinguished based on money's dual function as both a medium of exchange
and a measure of value. The money of account is the currency of the subject of a monetary obligation and refers
to the substantive aspect of the obligation. The money of payment refers to the object paid to the creditor of a
monetary obligation, which refers to its formal aspect. For a better understanding of these two concepts, the
following example may be useful: if, under English law (the law governing the contract), a person undertakes to
pay the pound sterling equivalent of 1000 Swiss francs in London, the Swiss francs serve as the account currency,
while the pounds sterling serve as the payment currency. Differentiating between money of account and money
of payment has the useful effect of determining the validity of agreements involving foreign currencies as
monetary obligations.

It is the practice of accepting foreign currency as money of payment that may endanger the balance of
exchange and the monetary and banking system of a country. While the determination of foreign currency as
money of account has no effect on the monetary and banking system of the country, it is only used to measure the
value of monetary obligations. As a result, the money of account is usually subject to the law of the parties' choice,
while the money of payment is generally subject to the rules of the country where the monetary obligation is
settled. The separation of money of account and money of payment has the advantage of determining who bears
the risk of any changes in the conversion rate between the time of contract conclusion and time of payment due.

Finally, the monetary unit forms the basis of the country's monetary system, and its rules are governed by
public law, and in the context of international relations, by public international law. Contrary to this, money, which
is a medium of exchange between individuals and the subject of private property, is the subject of another area of
law, namely private law and international private law. Money serves to fill the void between the exchanged
properties by filling in the space and time. A person's patrimony includes money as the equivalent of the value of
the sold property and the purchased property during the time interval between when he sells a property and when
he buys another property. It is for this reason that money is referred to as a "bridge between the present and the
future". Money in this sense consists of "purchasing power" or, more precisely, "paying power". The purchasing
power of a person is the positive part of his or her patrimony that has not yet become tangible property but is
destined to do so in the near future.

Despite the emergence of various and complex issues surrounding the conflict of laws governing money and
monetary obligations (some of which have been mentioned above), jurists have yet to address the conflict of laws
governing money and monetary obligations. Is this due to the materiality of money? Can it be explained by the
fact that "money is one of the means of public law"? In light of the fundamental distinction between money and
other property, the answer to the first question is clear; in terms of the last question, the answer is also negative,
since public law scholars have not given much attention to the above issue; private law scholars have conducted
the majority of research on this issue.

2- PURPOSE

While statutes rarely change in the legal system, we always see changes in the legal system, and without a
doubt, the root of these changes lies elsewhere. Legislators in democratic societies cannot be reformers; they must
reflect the will of the majority in the law as it stands. It is the duty of judges to be reformers, not to follow the will
of the people. It is the judge's responsibility to criticize the law expressed by the majority. As a result, judges have
been responsible for creating and developing private international law rules in many countries. By presenting new
interpretations of existing legal raw materials, the present research aims to guide judges in resolving hard cases.
The purpose of this study is to guide judges on various issues related to the conflict of laws regarding money
obligations and money.
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3- METHODOLOGY

This research presents the results of a library study and a descriptive-analytical method based on a library
study. A comprehensive evaluation of the physical and electronic authorities in English, French, German, and
Farsi languages has been carried out.

4- FINDINGS

Due to its dual nature, money cannot be governed by traditional coflict laws (e.g. the law of the place where
it occurs), which are applicable to other properties. Private international law deals with various issues arising from
monetary obligations that differ from other obligations. This includes issues regarding revalorization of monetary
obligations when the purchasing power of the foreign currency decreases, the substitution of different currencies,
the determination of the validity of agreements to determine foreign currencies as money of payment, late payment
and suspensions of monetary obligations, as well as the law of the forum that governs foreign currency disputes.

The name of money (or monetary unit), purchasing power, and monetary means are essential elements in
describing money. It is the name of money (or monetary unit) that enables money to function as a measure of
value. Purchasing power refers to money's ability to settle debts and obligations. It is coins, bills, and bank account
numbers that make money a means of economic exchange.

5- CONCLUSION

As a result of this research, the following results can be summarized. The following issues are covered by
the law applicable to the contract: (1) determination of the money of account of the obligation; (2) determining
the money of payment; (3) determining the valid way of payment of the monetary obligation; (4) determination
of contractual interest; (5) determining the exchange rate to convert the money of account into money of payment;
(6) revalorization of monetary obligations; (7) issues related to the inability to perform the contract and the
grounds for the suspension of monetary obligations.

Money law regulates the following subjects: (1) determining the monetary unit of each country; (2)
determining the current currency in the country; (3) determining money when governments are substituted.

According to the law of the place of execution of the monetary obligation, the following matters are
governed: (1) determining the money of payment where the contract of the parties is ambiguous or the validity of
their contract regarding the determination of the amount to be paid is doubtful, as well as (2) the determination of
bank holidays; (3) determining the grounds for suspension of monetary obligations (eg, illegality of the
enforcement of monetary obligations);

"Place of residence of the obligee" acts as a connecting factor in determining the monetary unit of the liability
for damages, so in non-contractual obligations, the currency current in the place of residence of the victim should
serve as the basis for determining the currency of account for damages liability.

Lex Fori governs the following: (1) The currency of the dispositive part of the court's ruling; (2) Determining
interest rate in the absence of an agreement between the parties.

Keywords: Monetary Obligations, Conflict of Laws, Money, Law of Money, Law Applicable to Contract, Money
of Account, Money of Payment.
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63- The Pacific Colocotronis [1981] 2 Lloyd’s Rep.
40, 45-47 (CA); Rogers v Markel Corp [2004]
EWHC 1375 (QB), at [81]; Karafarin Bank v Dara
(No.2) [2009] EWHC 3265 (Comm.), [2010] 1
Lloyd’s Rep. 236. See also Maschinenfabrik
Augsburg-Nurenburg AG v Altikar Pty Ltd [1984] 3
N.S.W.L.R. 152.

64- Rome | Art. 12(2); Mount Albert Borough
Council v Australasian Temperance and General
Mutual Life Assurance Society Ltd. [1938] A.C. 224.
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1- INTRODUCTION

In the intricate and interconnected landscape of international trade, the determination of a product's
origin serves as a linchpin for the application of tariffs, the granting of trade preferences, and the
implementation of various government measures that can significantly impact trade flows and market access.
The concept of "substantial transformation™ lies at the heart of rules of origin, acting as a critical tool for
discerning the country where a good is genuinely manufactured or undergoes a significant transformation
that alters its essential character. The importance of this concept has been amplified in recent decades due to
the globalization of production processes and the rise of complex, multinational supply chains. The
traditional notion of a product originating solely from the country where it was wholly obtained or produced
is no longer sufficient in an era where goods often traverse multiple borders and undergo various stages of
processing and assembly in different countries.

The concept of substantial transformation seeks to address this complexity by focusing on the
qualitative changes that occur during the production process. It aims to identify the country where the
essential character of a product is fundamentally altered, thereby conferring origin status upon that country.
This approach recognizes that value addition and transformation can occur at different stages of production,
and that the final product may embody the contributions of multiple countries. The determination of
substantial transformation, therefore, requires a nuanced assessment of the production process, considering
factors such as the nature and extent of the transformation, the value added in each country, and the specific
rules and criteria outlined in relevant trade agreements and national laws.

The World Trade Organization's (WTO) Agreement on Rules of Origin and the latest draft
consolidated text of the Harmonization Work Programme provide a framework for determining substantial
transformation. These frameworks, along with various national legal systems, utilize subsidiary or
complementary criteria to assess whether a product has undergone substantial transformation and qualifies
for origin status. These criteria include changes in tariff classification, value-added tests, and specific
production process criteria. The application of these criteria, however, is not without its challenges, as it
often involves complex calculations, interpretations of technical specifications, and considerations of
economic and policy objectives.
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The historical evolution of the substantial transformation concept reveals a continuous effort to strike a
balance between flexibility, fairness, and predictability in international trade. The concept's origins can be
traced back to the early days of international trade, where it was used for governmental purposes such as
determining tax rates and duties. The 1970s marked a turning point, with the concept gaining prominence as
a key principle for identifying the true origin of a product. The WTO's Uruguay Round negotiations and the
subsequent Agreement on Rules of Origin further solidified the concept's importance in harmonizing rules of
origin among countries. The proliferation of regional trade agreements in recent decades has also contributed
to the evolution of substantial transformation, with these agreements often incorporating provisions for
preferential treatment based on origin and defining the concept within their specific contexts. The ongoing
efforts to harmonize rules of origin and address the challenges of their implementation reflect the dynamic
nature of international trade and the need for adaptable and effective mechanisms to determine the origin of
goods in an increasingly interconnected global economy.

2- PURPOSE

The primary objective of this research is to conduct an in-depth exploration of the concept of
substantial transformation within the framework of rules of origin, with a particular emphasis on its
application in the Iranian legal context and its alignment with international trade practices, particularly those
outlined in the WTO's Agreement on Rules of Origin and the latest draft consolidated text of the
Harmonization Work Programme. The study aims to achieve the following specific goals:

Conceptual Clarity and Historical Context: The research seeks to provide a comprehensive and
nuanced understanding of the concept of substantial transformation, tracing its historical evolution from its
early origins in customs practices to its current role in shaping global trade regulations. It aims to clarify the
conceptual ambiguities surrounding substantial transformation and highlight its significance in determining
the origin of goods in an increasingly interconnected global economy.

Critical Analysis of Assessment Criteria: The study aims to conduct a critical analysis of the various
criteria used to assess substantial transformation, including changes in tariff classification, value-added tests,
and specific production process criteria. It seeks to evaluate the strengths and weaknesses of each criterion,
their applicability in different contexts, and their potential for harmonization across different legal systems
and trade agreements. The research also aims to identify potential challenges and limitations associated with
the application of these criteria, such as issues of interpretation, compliance costs, and the potential for
manipulation.

Comparative Legal Analysis: The research seeks to explore the legal approach to substantial
transformation in Iran, comparing and contrasting it with international practices and identifying areas for
potential reform and improvement to align with global standards. It aims to assess the clarity, consistency,
and transparency of the Iranian legal framework in relation to substantial transformation and offer
recommendations for enhancing its effectiveness and efficiency.

Examination of WTO Frameworks: The study aims to examine the application of substantial
transformation in the WTO's Agreement on Rules of Origin and the latest draft consolidated text of the
Harmonization Work Programme. It seeks to assess the effectiveness of these frameworks in promoting
harmonization and addressing the challenges of determining origin in a globalized economy. The research
also aims to identify potential gaps and inconsistencies in these frameworks and suggest ways to improve
their implementation and enforcement.

Identification of Challenges and Solutions: The research aims to identify the challenges and
complexities associated with the application of substantial transformation in rules of origin, including issues
of interpretation, compliance costs, and potential for circumvention. It seeks to propose solutions to mitigate
these challenges, drawing upon best practices from around the world and insights from legal scholars and
trade experts. The research also aims to highlight the importance of capacity building and technical
assistance to help developing countries navigate the complexities of rules of origin and benefit from
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preferential trade agreements.

Policy Recommendations: Based on the findings of the research, the study aims to offer
recommendations for reforming and improving the laws and regulations related to rules of origin in Iran and
other countries. These recommendations will be grounded in the analysis of international best practices,
expert opinions, and the specific challenges and opportunities identified in the research. The study aims to
contribute to the development of more effective, efficient, and harmonized rules of origin systems that
promote transparency, fairness, and predictability in international trade.

3- METHODOLOGY

This research employs a qualitative methodology, primarily relying on a comprehensive review of legal
documents, academic literature, and international trade agreements. The study analyzes the WTO's
Agreement on Rules of Origin, the latest draft consolidated text of the Harmonization Work Programme,
Iranian customs laws and regulations, and relevant case law. The research also draws upon the insights of
legal scholars and experts in international trade law. It adopts a comparative approach, examining the
application of substantial transformation in different legal systems and trade agreements to identify best
practices and potential areas for harmonization. The research utilizes a combination of doctrinal and
empirical analysis, drawing upon legal texts, scholarly works, and real-world examples to provide a nuanced
understanding of the concept and its implications.

The research methodology involves several key steps:

Literature Review: A thorough review of existing literature on substantial transformation, rules of
origin, and international trade law is conducted to establish a theoretical foundation and identify key
concepts, debates, and gaps in the existing knowledge. This includes an examination of scholarly articles,
books, reports, and other relevant publications to gain a comprehensive understanding of the historical
development, theoretical underpinnings, and practical applications of substantial transformation in different
contexts.

Document Analysis: The WTQO's Agreement on Rules of Origin, the latest draft consolidated text of
the Harmonization Work Programme, Iranian customs laws and regulations, and relevant case law are
meticulously analyzed to identify the legal provisions, interpretations, and applications of substantial
transformation in different contexts. This involves a close reading and interpretation of legal texts,
identifying key terms, definitions, and criteria related to substantial transformation. The analysis also
examines the legislative history and policy objectives behind these legal instruments to understand the
underlying rationale and intent.

Comparative Analysis: The legal approaches to substantial transformation in Iran and other countries,
including major trading partners and regional trade blocs, are compared and contrasted to identify
similarities, differences, and best practices. This analysis helps to contextualize the Iranian approach within
the broader landscape of international trade law and identify potential areas for reform. The comparative
analysis focuses on key aspects such as the definition of substantial transformation, the criteria used for its
assessment, and the procedures for determining origin. It also examines the challenges and opportunities
associated with harmonizing rules of origin across different legal systems.

Case Study Analysis: Real-world examples and case studies from different industries and trade
scenarios are examined to illustrate the practical application of substantial transformation and its subsidiary
criteria. This analysis provides insights into the challenges and complexities associated with determining
origin and the potential impact on businesses and trade flows. The case studies are selected to represent a
diverse range of products and production processes, highlighting the nuances and complexities of applying
substantial transformation in different contexts. The analysis focuses on how different criteria are applied
and interpreted in specific cases, and the implications for businesses and trade policy.
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4- FINDINGS

Concept of Substantial Transformation: The research elucidates the concept of substantial
transformation as a change in the fundamental characteristics, composition, or intended use of a product,
resulting in a new and different commercial product. It highlights the challenges associated with the
concept's inherent ambiguity and the need for subsidiary criteria to ensure its effective application. The study
traces the historical development of the concept, from its early origins in customs practices to its codification
in international trade agreements. It emphasizes the dynamic nature of the concept, adapting to the
complexities of global supply chains and evolving trade patterns. The research also explores the different
interpretations of substantial transformation in various legal systems and trade agreements, highlighting the
need for greater harmonization and clarity.

Criteria for Assessing Substantial Transformation: The study analyzes three key criteria:

Value-Added Test: This criterion assesses the degree of transformation based on the percentage
increase in the value of the final product after undergoing production processes in a specific country. It
explores the application of this test in both non-preferential and preferential trade contexts, highlighting its
advantages in terms of simplicity and accuracy, as well as its limitations related to compliance costs and
potential for manipulation. The research delves into the complexities of calculating value addition,
considering factors such as the valuation method (e.qg., transaction value, deductive value, computed value),
inclusion of transportation and insurance costs, and treatment of non-originating materials. It also examines
the different thresholds used in various trade agreements and the challenges of determining an appropriate
threshold that balances the interests of different countries.

Change in Tariff Classification: This criterion examines whether the production process leads to a
change in the tariff classification of the final product compared to its original inputs. It discusses the
advantages of this approach, including its transparency, predictability, and alignment with the Harmonized
System (HS) of tariff classification. It also acknowledges the limitations, such as the need for specialized
knowledge and potential inconsistencies in its application across different countries and trade agreements.
The study explores the challenges of interpreting tariff classification changes, particularly in cases involving
complex products or multiple production stages. It also discusses the potential for manipulation through
tariff engineering and the need for clear guidelines and consistent application of the HS.

Specific Production Process Criterion: This criterion involves identifying specific manufacturing or
processing operations that, regardless of changes in tariff classification or value addition, confer origin status
upon a product. The study explores the use of this criterion in various industries, such as textiles,
automotive, and chemicals, highlighting its flexibility and adaptability to specific contexts. It also
acknowledges the challenges associated with defining and updating specific processes, as well as the
potential for lobbying and lack of transparency. The research emphasizes the importance of clear and
objective criteria for determining specific processes and the need for regular reviews to keep pace with
technological advancements. It also discusses the potential for conflicts between specific process criteria and
other criteria, such as the value-added test, and the need for a balanced approach.

Application in the WTO Agreement and Harmonization Work Programme: The research
examines how the concept of substantial transformation and its subsidiary criteria are incorporated into the
WTO's Agreement on Rules of Origin and the latest draft consolidated text of the Harmonization Work
Programme. It analyzes specific provisions and guidelines related to the application of these criteria,
emphasizing the importance of transparency, predictability, and non-discrimination in the determination of
origin. The study also discusses the ongoing efforts within the WTO to harmonize rules of origin and
address the challenges associated with their implementation. It highlights the importance of these efforts in
promoting a more open, predictable, and equitable global trading system.

Legal Approach in Iran: The study conducts an extensive exploration of the legal framework
governing substantial transformation in Iran. It meticulously analyzes relevant customs laws, regulations,
and case law to discern the specific provisions, interpretations, and applications of the concept within the
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Iranian context. The research compares and contrasts the Iranian approach with prevailing international
practices, particularly those enshrined in the WTO's Agreement on Rules of Origin and other relevant trade
agreements. This comparative analysis aims to identify areas where the Iranian legal framework aligns with
global standards and areas where potential reforms and improvements could be implemented to enhance its
effectiveness and compatibility with international trade norms.

The research delves into the key elements of the Iranian legal approach, including:

Definition and Interpretation of Substantial Transformation: The study examines how Iranian
customs laws and regulations define and interpret the concept of substantial transformation. It analyzes the
specific language used, the criteria employed, and the interpretive guidelines provided to customs officials
and businesses. The research also explores relevant case law to understand how Iranian courts have applied
and interpreted the concept in specific disputes.

Criteria for Assessing Substantial Transformation in Iran: The research investigates the specific
criteria used in Iran to assess whether a product has undergone substantial transformation. It examines
whether Iran relies primarily on the change in tariff classification criterion, the value-added test, specific
production process criteria, or a combination of these approaches. The study also analyzes the specific
thresholds and requirements associated with each criterion and how they are applied in practice.

Procedural Aspects: The research examines the procedural aspects of determining origin in Iran,
including the documentation requirements, verification procedures, and dispute resolution mechanisms. It
assesses the transparency, efficiency, and fairness of these procedures and identifies potential areas for
streamlining and improvement.

Challenges and Opportunities: The study identifies the challenges faced by Iranian businesses in
complying with complex rules of origin requirements and the potential impact on their competitiveness in
international markets. It also explores the opportunities for Iran to leverage its rules of origin system to
promote domestic industries, attract foreign investment, and expand its participation in global value chains.

Recommendations for Reform: Based on the comparative analysis and the identification of
challenges and opportunities, the research offers specific recommendations for Iranian policymakers to
enhance the clarity and effectiveness of their rules of origin system. These recommendations may include
adopting clearer definitions, harmonizing criteria with international standards, providing better guidance and
support to businesses, and streamlining administrative procedures. The study also emphasizes the
importance of ongoing dialogue and collaboration with international partners to ensure that Iran's rules of
origin system remains aligned with evolving global trade practices and contributes to the country's economic
development goals.

5- CONCLUSION

The concept of substantial transformation is a cornerstone of rules of origin, playing a critical role in
determining the origin of goods and facilitating international trade. However, its application is fraught with
challenges and complexities. This research provides a comprehensive analysis of the concept, its evolution,
and its application in different contexts. The findings underscore the need for ongoing efforts to refine and
harmonize rules of origin, ensuring transparency, fairness, and predictability in international trade. The study
also offers valuable insights for policymakers and practitioners in Iran and other countries, contributing to
the development of more effective and efficient rules of origin systems. It emphasizes the importance of
addressing the existing challenges, such as the lack of a precise definition, varying interpretations of criteria,
and potential for manipulation, to enhance the effectiveness and fairness of rules of origin in the global trade
landscape.

The research concludes by advocating for continuous dialogue and collaboration among WTO
members, regional trade blocs, and national governments to achieve greater harmonization and clarity in the
application of substantial transformation, ultimately promoting a more open, predictable, and equitable
global trading system. It calls for further research and analysis to explore the evolving nature of substantial
transformation in the context of emerging technologies and new trade patterns, ensuring that rules of origin
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remain relevant and effective in the 21st century. It also highlights the importance of capacity building and
technical assistance to help developing countries navigate the complexities of rules of origin and benefit
from preferential trade agreements. Finally, the research underscores the need for a balanced approach that
considers the interests of all stakeholders, including businesses, governments, and consumers, in the ongoing
development and implementation of rules of origin.

Keywords: Substantial Transformation, International Trade Law, Customs Law, World Trade Organization, Rules of
Origin
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1- INTRODUCTION

Metaverse is a phenomenon that technology companies have made significant investments in, and media
experts, industry, academics, policy makers, and legislators have paid special attention to it. (OFcom, 2023:3).
Metaverse was specifically mentioned from October 2021. On the mentioned date, Mark Zuckerberg announced
that he will change the name of his social media company, Facebook, to Meta Platforms (Meta for short). In
addition, he announced that he will spend billions of dollars in the coming years to make Metaverse a reality
(Buchholz et al, 2022:313.(

The global Metaverse market was valued at $234.04 billion in 2022 and is expected to increase from $416.02
billion in 2023 to $3,409.29 billion in 2027. Undoubtedly, companies operating in such a market, which generate
significant amounts of revenue or have the ability to generate it, are tempted to make anti-competitive agreements
for economic gain, abuse dominant positions, and Reduce competition through mergers and acquisitions. Several
large technology companies have made large investments in the Metaverse and thus have real incentives to prevent
new competitors from entering this space (Delevaux, 2022:3).

What was said above indicates an important event in the field of competition: the new space of Metaverse is
being formed, in which, in any case, issues related to this branch of law will emerge, and the care of the
competition authorities and the regulation of this space. Establishing Metaverse and making it attractive for users
requires large private investment, which, without a doubt, investors will seek to recover. Antitrust law recognizes
that early investors and their sponsored companies have a legitimate interest in profiting from the technologies
they invented. Despite this, according to the teachings of the economics of competition, the possibility of deviation
of markets with multilateral digital platforms in which network effects are particularly powerful is higher. In
addition, some enterprises active in the Metaverse will have unique access to users' personal data and its resources,
which makes it more difficult for competitors to enter or develop (Crauthers, 2022:2).

Two views have been proposed regarding Metaverse: According to the first view, there will be a global
digital platform (ITU, 2023:3). In this way, a company will create a single Metaverse that is used by a large
number of consumers. In this case, the possibility of the said company having a dominant position will be high,
and therefore it will have a special duty not to abuse the market power. The mentioned company is required to
carefully examine the effect of its actions on end users and businesses. According to the second view, it is
predicted that instead of a single Metaverse, hundreds of mostly connected Metaverses will be formed. In this
sense, Metaverses will operate in the form of a collective space, compatibility of which is one of its essential
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features (ITU, 2023:4). Assuming the existence of multiple Metaverses, there will be a possibility of abusing the
dominant position by the company that has it.

In any case, the Metaverse, which is referred to as a market (Council of the European Union, 2022:5) and
consists of a diverse set of platforms and digital ecosystems (Schébel, Leimeister) , 2023:1), has the capacity to
become a place for showing power and exclusivity of the dominant platforms. As a result, one of the most
important issues of competition law is the abuse of the dominant economic situation, which generally means
having considerable power in the market (OECD, 2020:2). This unilateral anti-competitive behavior is influenced
by the characteristics of Metaverse, as one of the digital markets, which causes the competitive analysis in this
market to be different from traditional markets. Therefore, it is necessary to examine the characteristics of the
Metaverse from this point of view.

With regard to what was said, in this article, we will first define the term Metaverse in order to explain the
topic, and then we will examine the role of competition in this market and the importance of organizing it. Then,
we will discuss the important issue of market power and features of the Metaverse that affect market power.
Previously, valuable works have been written about the legal issues related to the Metaverse (Akefi Ghaziani et
al:2022:142 et seq, Moradi Berelian:2022:363 et seq, Darabpour:2023:65 et seq, Latif Zade, Ghabooli Dorafshan:
2023-a:349 et seq, Latif Zade, Ghabooli Dorafshan:2023-b:165 et seq) in which issues other than competition law
are examined. An important article has also been written about competition rights in digital platforms (Kadkhodaei
et al: 2023:7 et seq) and in it, major competition issues related to digital platforms have been discussed.

2- PURPOSE
The purpose of this article is to study the important issue of market power in Metaverse and explain the
effects of Metaverse characteristics on antitrust analysis of market power in this new market.

3- METHODOLOGY
The authors have adopted a descriptive-analytical method to study the implications of Metaverse
characteristics for the antitrust analysis of market power.

4- FINDINGS

Metaverse is a new market where digital platforms operate. In order to flourish, this market needs
competition between existing platforms and the provision of conditions for the entry of new competitors. In the
Metaverse market, it is probable that undertakings abuse their dominant economic position. Verification of this
unilateral behavior, which is an example of anti-competitive practices, requires examining the market power of
the platforms. The results of this article, written in a descriptive-analytical way, with the aim of investigating how
the characteristics of Metaverse affect market power, show that the characteristics of Metaverse, as a digital
market, influence market power in a way that makes it different from the market power in the traditional business
environment and should be taken into consideration in the antitrust analysis of the behavior of the companies in
the Metaverse. The characteristics affecting the market power in the Metaverse include network effects, being
based on data, economies of scale, the market being two or multi-sided and the existence of digital ecosystems.
These features give the dominant undertakings such market power that they can monopolize the market and
prevent the entry of new competitors.

Competition in Metaverse, as one of the digital markets, motivates existing companies and new companies
to create new technologies and improve business processes. Competition encourages investment and prompts
companies to improve the quality of their products (U.S. Government Publishing Office, 2022:27). In a
competitive environment, the actors in the field of production and distribution of goods and services will
continuously seek to maintain their survival (Sadeghi Moghaddam & Ghafari Farsani, 2011:115), but with the
lack of competition, the existing companies have no incentive to invest in research and development. This, in turn,
reduces the pace of innovation in this industry. In this case, the slow changes whose purpose is to maintain the
income flow of existing companies replace revolutionary new products or services. Undoubtedly, such a situation
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gradually destroys the motivation of investors to invest and compete with new companies that intend to challenge
the dominance of existing companies through direct competition. What remains are areas that are called killing
zones with almost no competition (U.S. Government Publishing Office, 2022:27).

In Iranian law, according to paragraph 15 of Article 1 of the Law on the Implementation of the General
Policies of Principle 44 of the Constitution, the dominant economic situation is "a situation in the market in which
the ability to determine the price, the amount of supply or demand for goods or services, or the terms of the
contract is at the disposal of one or several real or legal persons”. The ability in this article is the market power,
which will be necessary when invoking Article 45 of the Law on the Implementation of the General Policies of
Principle 44 of the Constitution, whose subject is the abuse of a dominant economic situation. Of course,
paragraph i of Article 45 does not define this type of abuse and is limited to stating some examples, which has
been criticized by some experts because "although stating examples can be effective in identifying an issue, it is
not enough; Especially with the assumption that the examples are illustrative and not exclusive" (Abdipour,
2009:135).

Some experts believe that market power in the Metaverse may come mainly from network effects. Network
works are conditions in which the value of a product, service or platform depends on the number of buyers, sellers
or users who use it. Normally, with the increase in the number of buyers, sellers or users, the network effects and
the value of the offered product will be higher. The willingness to pay, supply or use a product, service or platform
increases with the increase in the number of buyers, sellers or users (Congressional Research Service, 2022:21).
Network effects describe how the use of a product or service by one user affects the value of the product for other
users (OECD, 2022:3). In fact, network effects increase the value of a product, parallel to the increase of its users
(Congressional Research Service, 2023:6). Network effects, as seen in digital markets, do not exist in traditional
markets and industries (Kadkhodaei et al:2023:17).

Digital markets, such as Metaverse, are often based on data, and in many cases, data has become a factor to
strengthen market power. Successful companies in data-based digital markets benefit from a significant advantage
that comes from the speed, variety and volume of big data. The term big data is not comprehensively defined, but
basically it means high amounts of different types of data that are produced at high speed from multiple sources,
and its control and analysis requires new and stronger processors and algorithms.

The meaning of the economies of scale is that the increase in production volume, due to fixed costs, leads

to a decrease in the production cost of each unit (Autorité de la concurrence, CNIL, 2023:fn.11). One can say
that digital goods and services, typically, are produced by spending a significant fixed cost but without variable
cost or with a small variable cost. In other words, the cost of production is very low compared to the number of
customers. Therefore, digital companies, after being established, can grow quickly by expanding their activities
to new users with minimal cost (Petropoulos, 2020:5).

Although this aspect of digital markets such as the Metaverse exists in all markets (and large factories or
retailers are more efficient than their smaller competitors), the digital world maximizes economies of scale and
this can result in a considerable competitive advantage for dominant companies (Crémer et al, 2019:2) and create
serious obstacles for the entry of potential competitors (WTO, 2023:3).

In many digital markets, such as Metaverse, bilateral or multilateral platforms are often the main actors
(OECD, 2022:4). These digital platforms serve both sides of the market, i.e. consumers and business suppliers
who have gathered to exchange products or services, and sometimes exploit them (APEC Competition Policy and
Law Group, 2022:7). The main business model of platforms is to facilitate interaction between different groups
of users (buyers and sellers or potential customers and advertisers). Therefore, it is said that platforms operate in
multilateral markets in which each group of users is considered a market party (Murati, 2021:21). Platforms
provide a digital infrastructure for various services such as shopping centers (Amazon), application stores (Apple),
social networking sites (Facebook) and search engines (Google) (UNCTAD, 2019: 2).

Competition in the digital economy is increasingly competition between ecosystems. In the digital realm,
ecosystem is used in two separate concepts: A- multi-product ecosystem, which consists of complementary goods
or services that make up a package that the final consumer can consume, and B- multilateral ecosystems that
consist of a group of independent actors who cooperate through specific complementary products to provide a
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product or service or a package of products and services that have been produced collectively (Salan, 2022:9). In
this sense, digital ecosystems enable efficient interaction between producers, content providers, developers,
consumers, and other users that contribute to business value creation (online or even offline). Digital ecosystems,
make it possible, for example, to produce, distribute, market, sell or deliver products or services through electronic
means, sell and transport digital goods through traditional means, and transfer or store information as an
independent service. (Petropoulos, 2020:2).

5- CONCLUSION

Metaverse, which is known as one of the digital markets, consists of platforms and digital ecosystems. This
new business environment is at the beginning and its expansion and dynamics depend on the competition between
the existing platforms and ecosystems and the economic enterprises that intend to enter it. The lack of competition
in the Metaverse market, which requires the dynamism and constant efforts of companies, leads to their
withdrawal from innovation and production of products and providing new and more desirable services, which
will result in a decrease in the welfare of the society. In such a case, there will be a possibility of the companies
dominating the market to monopolize (according to American law) or abuse their dominant economic position
(according to European Union and Iranian law). For this reason, the intervention of the legislator and the
authorities in charge of the competition in order to organize the competition and prevent this anti-competitive
behavior from occurring or applying the appropriate remedies and sanctions is necessary. Monopoly or abuse of
a dominant economic position in the Metaverse happens when the company has a significant amount of market
power. Therefore, establishing the market power has a decisive role in concluding that the unilateral behavior of
an economic enterprise is anti-competitive. It is obvious that before examining the presence or absence of market
power, it is necessary to define the relevant market, and due to the newness of the Metaverse, providing such a
definition will not be as simple as defining the market in the traditional space. In addition, the digital Metaverse
market has features that affect the market power and are considered barriers to entering the market. The network
effects that the digital platforms that make up the Metaverse have is an important factor in strengthening their
market power. These effects represent the increase in the value of one side of the platform with the increase of
users of the same section or the section related to it. Another feature that affects the power in the Metaverse market
is that this market is based on huge amounts of user data that is collected by dominant platforms and the production
and supply of goods and services and even determining their prices according to taste of every customer.
Economies of scale and economies of territory also play a role in strengthening the market power of companies
that dominate Metaverse, because after spending the fixed cost of establishing the platform, they can offer their
products to more customers or territory with little cost or expand their activity to markets adjacent to the main
product. Due to the two-sided or multi-sided nature of the platforms present in the Metaverse, their owners obtain
valuable information from the participants on each side of the market, which are considered an important source
for economic power and earning more money. Finally, since it is possible to establish digital ecosystems in
Metaverse, which can include complementary products or different sets of users, companies that have their own
business model based on digital ecosystems, can increase their market power by preventing competitors from
accessing data or leveraging their power in one market in order to strengthen their power in another market. In
Iran, sooner or later, anti-competitive cases related to Metaverse will be raised in the Competition Council, and
as a practical solution, it is recommended that the features affecting the market power of Metaverse, which were
examined in this article, be used when citing paragraph Article 45 of the Law on Implementation of General
Policies of Principle 44 of the Constitution should be taken into consideration by the Council.
Keywords: Metaverse, Market, Market power, Network effects, Digital platforms, Digital ecosystems
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1- INTRODUCTION

The use of electric energy technology, as one of the renewable energies historically existed before the
exploitation of fossil fuels and in recent years has provided more than 20% of the world's electricity. The
development of the electricity industry has been explicitly emphasized in the sixth development Plan of the
country and the Ministry of Energy has been given a mission to increase the power generation capacity up to
twenty five thousand MW during the implementation of the Plan through the investment of the non-governmental
sector and common methods of investment, including BOO and BOT and the guaranteed purchase of electricity
will be based on the rate determined by the Iran’s Economic Council. Among the types of renewable energy
included in the laws, is the use of electric energy potential on water and wastewater transmission pipelines and
the side facilities of dams (at the dam’s outtakes and transmission lines) in the form of small electric power plants
(with a capacity of 10 MW and less). Based on this, executive bodies in the field of water supply and water and
wastewater treatment, including regional water companies and water and wastewater companies (in the role of
investees), using the mechanism of public and private sector participation in the aforementioned contractual
methods, will entrust the implementation of these plans to the private sector investor.

2- PURPOSE

The conventional method of selecting an investor is to auction a percentage of the income earned by the
investor. Since these projects are not among the projects whose implementation is usually in the set of duties of
the executive body, usually the basic studies to determine the production capacity and other technical aspects of
the projects are not carried out by these bodies with the accuracy and level of other. The importance of this point
is determined when the selected private party has the ability to generate more energy from a project and, as a
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result, more income than what is stated in the auction documents. From the point of view of the government, in
the absence of detailed technical and specialized studies regarding the estimation of project dimensions, the
amount of energy production, and the risks associated with energy production in the long term, there is a
possibility that the estimated amount of energy production is lower or higher than the actual amount. The result
of this is the emergence of contractual disputes and the violation of long-term contract terms between the public
and private sectors. For this purpose, the government side (investee) has two options: a) preparing a technical plan
before handing over the plan to the investor and b) conducting annual inspections, reviewing the investor's
financial documents and processing the financial model in the years of commercial operation period. The result
of such a mechanism is creating costs for each of the parties to the contract (government and private parties). For
the government side, paying for the hiring of a consulting engineer to conduct basic design studies and preparing
a technical plan, or paying for the hiring of a consulting engineer for annual inspections and annual audits, and in
case of proof of violation, fines should be predicted and imposed on the private party in the contract. Therefore,
the current research intends to use the Game Theory approach in reaching the optimal point and restoring the
contract conditions to the initial state in this two-way relationship.

3- METHODOLOGY

The tool used to reduce risks caused by information asymmetry is game theory. Game theory tries to model
the behavior governing a strategic situation (conflict of interest). This situation is formed when a person's success
depends on the strategies that others choose. The ultimate goal of this knowledge is to find the optimal strategy
for the players. The contract concluded between the government and the private party for the use of the electric
energy potential of the water transmission facilities belonging to the government, by the private party, is long-
term. The financial model used in this contract is a model for determining the financial indicators of the project
based on calculation assumptions and by examining the income and costs of the project during the period of
construction and operation. In the preparation of financial models in this financing method, the purpose of
determining financial indicators by considering assumptions including: 1) Energy sales price announced by the
Ministry of Energy; 2 (the length of the exploitation period; 3 (the adjustment rate of initial investment costs during
the construction period, the adjustment rate of operation and maintenance costs and project revenues during the
operation period and 4) The volume of energy production.

Based on this, the financial indicators of the plan, including the IRR of the project, are calculated by applying
the above assumptions and in a certain operating period. This rate is compared with common investment rates and
the investor's expected IRR, and based on that, comments are made regarding the justification or unjustification
of the project.

The model used in this study is as follows:

A+~ . (A" = (A+Dn
”*(P)"ZQ*(H)V(Z (1+r)n+zlczn(1+r)n) @)

Ty j=1 ryl=

where in:

7: Project profit

Pi: Guaranteed price of product purchase by government

Qi: Product volume (electricity produced due to the potential of water transmission lines in kWh)
Clm: Capital costs

C2n: operation and maintenance costs

r: Discount rate r

k: Inflation rate of incomes during the operation period

j: The adjustment rate of construction period costs

I: Inflation rate of operating costs during the construction period

n: Length of construction and operation period
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m: The length of the construction period is

If the parties of the public-private partnership contract, during the period of commercial operation of the
project, comply with the provisions of the contract without any problems and issues, and the contract is formulated
and continues in accordance with all the facts, requirements and technical, contractual and legal risks, the profit
equation of the parties will be as follows:

* Private party profit function (Prvt)

If P is the price of the product (here, each kWh of energy produced in the project), the investor (the private
party) will be the winner of the auction, who is willing to give a larger share of this number to the public party (b)
(assuming the same amount of energy production for all investors of the company competitor). This share is
defined as a percentage of gross income. Considering that the amount of the product is given, this percentage of
the gross income can be a percentage of the price. Therefore, his profit function will be:

Tprve = Z(Pi— b)Q; — C; 2

mpnt: Private Party Profit

Pi: Guaranteed price of product

b: The level that the private party offers to the public party or so called BID. 0<b<P

Qi: product volume

Ci: Costs

n: Length of construction and operation period

* Government party profit function (Gov)

According to the above equation, if b is a part of the price of the product (here, each kWh of energy
produced) that the private party is willing to pay to the government party, the profit function of the
government party will be as follows:

RGOUZZ(bi)Qi i=1,2,...,n 1020 (3)
i=1

Tieovt: Government side interest
bi :The level that the private party offers to the public party or so called BID. 0<b<P

Qi: product amount

If the government party wants to carry out complete studies in the initial definition and design phase of the
project and based on that choose the private party and assign the partnership contract to him, he must bear the cost
of conducting the studies (CPe). Considering that the use of the mentioned potential is not one of the inherent
duties of the government party (here water and wastewater companies), it usually does not bear such a cost. The
private party as the person entered into this contract, considering the nature of the investment, is highly sensitive
to the return of the principal and profit of his capital during the 20-year commercial operation period (based on
the partnership agreement between the public sector and the private sector), and enters into the contract
negotiations and investor selection, with a more detailed level of information about the project. As a result,
information asymmetry is likely to occur. The result of this information asymmetry can be showing a lower
production level (d) than the actual production amount (Q). Of course, the probability of such a phenomenon is
not 100% (0). In other words, in conditions of information asymmetry:

d= The amount of concealment of production from the private side. 0 <d < Q

With the possibility of information asymmetry, the government party can carry out periodical inspections
during the period of commercial operation to test the accuracy of the information received from the private party.
These inspections have a cost for the government party (Cauw), but in case of discovery of cases caused by the
provision of false information by the private party, it can compensate for part or all of it by receiving fines.
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The assumption of concealment in the presentation of the actual production amount (Q) means that the
private party cheats in providing information and does not report the production to the government as much as
(di) or declares that the total production (Qi) is as much as (di) ) has been less. In this situation, the profit functions
of the private party and the government party will be as follows, respectively:

Taow = > (B)(Qr = d)d; )

In the tree diagram below, the different game modes between the government side and the private side
are specified. The profit functions in case of the behavior of each of the parties are modeled below.

[ Government Party (1) }

v ¥
[ With pre-evaluation Studies (2) } [ Without pre-evaluation Studies (1) ]
I |
v v v v
The 131."1‘I'3tE party is The privat? party The private party is The private party
hiding (2) does not hide (1) hiding (2) does not hide (1)

Government || Government | | Government || Government | | Government | | Government | | Government | | Government

party party does party party does party party does party party does
inspect (b) || not inspect inspect (b) not inspect inspect (b) not inspect inspect (b) not inspect
(a) (a) (a) (a)

Figure 1. Game theory tree diagram
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*Technical studies and design (pre-evaluation)

Cre is the cost of pre-evaluation studies, which is usually estimated as a percentage of the capital cost.
The important point is that, this cost is not paid due to the uncertainty of the government in attracting the
participation of the private sector to implement the investment project in using the potential of electric
energy in water transmission pipelines, or it is severely lower than the indicated percentages. The result of
which is the lack of reliable information to enter into negotiations with the private sector.

The more the public party spends on pre-assessment studies, the less successful the private party is in
concealment. (k) can be considered as the private party's success rate in concealment, which will be
between zero and one.
0<k<1

The profit function of the government party is as follows:
on = D (b)(Qi — kd)d; — Cre (6)
i=1

If k=0, that means the private party could not be successful in concealment, in this case a fine should
be considered for him, which can bring him to the same receipt before concealment.
Regarding the profit function of the private party:

lf CPe = 0 = K = 1
In this case, the private party completely succeeds in hiding the amount of d.
n
T prye =Z(Pi— bi)Qi _Ci +Pikdiai C'=>0C">0 (7)
i=1

But if the government party pays the pre-assessment costs effectively and completely, the private party
loses its chance to hide 100%. On the other hand, the government will face less income .

In the profit equation of the private sector (number 7), if (K) is the success factor of the private party
equal to zero, the third term is practically equal to zero and the equation will be similar to equation number
2.

¢ Post-contract inspection

When the government party has not done the pre-assessment studies, we will return to the relations
number 4 and 5. In this case, the government party pays the inspection fee (Caud), Which should logically
be a value between zero and (bQ). The pre-assessment fee was preventive in nature. That is, as Cpe
increases, the probability of success of the private party in concealment, i.e. (k), decreases. Therefore, (k)
had an inverse relationship with Cpe. But here the cost of Cauq is related to the next stage of concealment.
It is natural that the higher this cost, the higher the probability of discovering the secret that we represent
with 8.

S5 = Caua (8)
b; Q;
In this case, the profit functions of the parties will be as follows:

Toree = ) (P b)Q: = G+ (1= )P, ®
i=1

Moy = Z(bi)(Qi —d;) + 6(bid;) — Cpug, (10)

i=1
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Now if:
Ef CAud — D = 5 — D

This means that no inspection is done during the operation period and as a result no concealment is found.
In this case, the profit function of the private party will be the same as function number 4 and the profit function
of the government party will be the same as function number 5. But if:

if Copg =PQ =6=1

Concealment of the private party is recognized when providing false information. The minimum penalty
for the private party in this case, is that the government party considers the income that was predicted for the
private party in the initial proposal and shares the excess income with him. However, in practice the
government pays a fee between zero (0) and (bQ) to carry out the inspections.

fO<Cua<bQ =20<d<1

In the above equations, the inspection fee should be entered in such a way that in case of violation by the
private party, all the inspection fees will be borne by him, and otherwise (when di=0), the inspection fee will
be paid by the government party. So we can write:

Tprve — Z(Pif b)Q; —C; — (1 — 8)P,d; — 6b;Q; (11
=1
Since the:
C
5 — Aud
b; Q;

If Caua = 6b;Q;

we will have:
Tgovr = Z(bE)Qi - [CAud,- - 6biQi] (12)
i—1

However, if the private party's fine is only equal to the public party's cost for the inspection, it may create
the necessary incentive for the private party to repeat the failure to disclose correct information. Therefore, it
is necessary to think of a mechanism so that in addition to paying the inspection fees, a fine is considered
according to the amount of the private party's error. The important point is that determining the amount of the
fine should be such that the net present value of the benefits of the private party, after receiving the fines, is at
least equal to the amount seen in the project assignment documents.

4- FINDINGS

In this research, the conflicts of public-private partnership contracts in the use of electric energy
production from water transmission lines were analyzed with the approach of game theory. Information
asymmetry and as a result, accessing of one party of the contract to more and more accurate information, will
lead to changes in the terms of the contract in the long run. Using game theory, different game modes were
modeled and an attempt was made to rule the initial conditions of the contract on the outputs of the financial
model. The results showed that the best game mode for the government side (the highest net present value for
the government side) is when the study plan has no pre-evaluation, there is secrecy and there is periodic
inspection (30,165 million Rials), which in this case, the IRR of the private party will be 13%. On the other
hand, the best game mode for the private party (the highest net present value for the private party) is when the
study plan has no pre-evaluation, there is secrecy and there is no periodic inspection (26,794 million Rials),
which in this case the IRR of the project will be 17%. Finally, in the most logical case, i.e. when the plan has
pre-evaluation studies, there is no concealment and therefore there is no need for periodic inspection, the IRR
of the project will be 15% and the present value of the net benefit of the parties will be almost to each other.
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5- CONCLUSION

1) Considering the growth of replacing small hydropower plants with pressure relief valves (flow control)
to consume excess energy in the gravity lines of water transmission in the country, which can lead to the
recovery of significant amounts of energy, the existence of precise contractual and calculation frameworks In
which the role and influence of the parties to the contract are well explained, it becomes necessary .

2) Since the results of the research showed that the use of the model designed in the present study based
on game theory is able to analyze different modes of public-private partnership models in the use of electric
energy production from water transmission lines. It is suggested to the relevant officials and planners,
especially the Ministry of Energy, to use the mentioned model in public-private partnership contracts.

3) In order to prevent the emergence of opportunistic behavior and to design more suitable mechanisms
to deal with concealment by private sector investors, it is suggested to the government experts to examine the
project implementation costs as closely as possible. Because the result of this research shows that assuming
the existence of such concealment on the part of the private sector, the cost of verifying the information at the
investor selection stage is justified.

4) In order to increase the accuracy of the proposals presented by the private sector investors in the
investor selection processes, it is suggested that the government determine awards and give the best proposal.
This award will increase the motivation of investors to examine the project more closely. Government experts
can also include minimums for the desired items in the contract.

5) Due to the long duration of the project, it is better to set fixed time periods for negotiations between
the parties during the project, so that any differences can be identified and resolved quickly and accurately.
Also, in case of unexpected changes in the scope of the project or the price of the required goods and materials,
an extraordinary meeting is held and necessary amendments are made.

6) The existence of such studies gives a warning to the private sector parties to put on the agenda the use
of accurate and factual information in the proposal and implementation of the project.

7) Although there is always the possibility of renegotiation, the government should provide conditions
that limit the hope of the investor to obtain more privileges. Continuous and accurate monitoring of the project
and keeping in touch with other investors can make this possible.

Keywords: Public-Private Partnership, Information Asymmetry, Contractual Conflicts, Game Theory, Hydro-
Electricity Energy, Water Transmission Lines
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1- INTRODUCTION

As one of the historical, social and religious achievements, the Wagf institution has a significant position in
the social system and its capacities can be used to develop economic convergence in the society. Humanity seems
to be a very complicated task. However, despite the fact that the common thread of all these debates is on the topic
of endowment, it seems that explaining the concept of endowment property with the transformation and evolution
of societies, especially from the economic point of view, and also the emergence of new properties in the economic
market. To some extent, the feasibility of endowment of any property has confused the opinions of jurists and
jurists, and in this respect, there has been a difference of opinion regarding the capacities of the endowment
institution and modern economic relations.

Nowadays, one of the important interdisciplinary topics is the adaptation of the Waqf institution with
economic rights. First of all, there should be poems that explain the position and juridical and legal nature of
securities as a financial instrument, which sometimes indicates the ownership position of a person in general in
the stock market (stocks) and sometimes indicates a creditor relationship from a government institution or
company (partnership bonds). and sometimes it is a representative of property rights that is shown as the option
to buy and sell.In this article, the paper of securities as a financial and economic tool that has a more general
concept of endowment of shares in the stock exchange has been processed, which in addition to the theoretical
value of the subject and the detailed follow-up on the subject in jurisprudence and law has a lot of practical value,
including the most important The cases are to know the position and role of legal transfer and the legal nature of
the transactions and contracts that are carried out in relation to the mentioned papers.

In other words, merely analyzing and examining the nature of these securities, based on the foundations of
Western law, and ignoring the foundations of principles, rules, institutions, and new and innovative institutions in
Islamic law will not fully and comprehensively comply with the subject. Moreover, it will not lead to an accurate
understanding of the nature of securities. On the other hand, it is necessary to know the nature of the transfer
contract and the transactions of these securities also do not guide it to the right path. Therefore, the necessity of
discussing the appropriateness of the institution of endowment for the transfer of ownership and endowment for
the existing value of the securities should be evaluated. For this purpose, many legal experts, in order to pay
attention to the precise and comprehensive foundations of the new issues in the Imamiyyah jurisprudence, have
only followed the path of western legal teachings and in order to understand the legal nature of securities, they
have been converted into a kind of imitation, and from this point of view, no effort is made to conform These
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documents did not create the foundations of Islamic law. but, it should not be assumed that the endowment
institution should only belong to Islamic societies. Because the nature of the endowment institution

is in line with the standards in modern economic law, such as the theory of economic functionalism, and as if
there is a common understanding of the endowment institution among human societies. Among these institutions
and related legal mechanisms will help the progressive development process.

2- PURPOSE

Since the institution of Waqf has a long history and in addition to the existence of this legal and economic
institution in Islamic countries, in the developed countries of the world, institutions similar to Waqf are used as a
financial institution. Researches and articles have been done in this regard, mostly in the form of examining the
feasibility of examples of endowment of credit assets such as money, shares as part and example of securities and
securities in its general sense, which includes shares and partnership bonds, only in terms of The possibility of
endowment and the conditions of its authenticity or inauthenticity have been discussed. While the feature and
innovation used in this article and the reason for this article is that, in addition to explaining the securities and its
difference with the endowment of shares, the investigation of the endowment of securities in all its cases from
two legal and economic points of view has been done together, while examining the ability Sahi wagf of securities,
the economic benefits of this eternal act have been discussed according to the items and factors of economic rights,
which has made the article special compared to other previous articles and researches.

3- METHODOLOGY

In this article, the method of investigation and research based on study method along with deductive
reasoning is used.

4- FINDINGS

Based on the objectives of the research and the methodological approaches used in the research, the findings
are presented in different parts.

1- The issue of securities as a subject that is intertwined with economic rights is involved in some
disagreements. In spite of the fact that the common thread of all these debates is on the principle of waqf. However,
in the conceptual explanation of some examples, there are differences of opinion. Since the economic evolution
and transformation of societies has caused the evolution of economic markets, jurisprudence-legal analyzes should
be in accordance with the issues and examples of the economic markets and respond to the needs of the society.

2- In despite of the existence of some views for and against the endowment of securities, the main topic of
this disparity of opinions is the dispute over ownership, objectivity, and the contradictions of benefiting from
securities assuming the survival of the subject.

3- While examining the concept of securities and waqf and mentioning the arguments of the proponents and
opponents, evaluating and analyzing the arguments presented, we have finally come to the conclusion that despite
the fact that the conditions of the waqf are not defined in the Shari‘ah, and based on the generality of the proofs
of authenticity, while developing the concept of the same thing that nobles are not It also includes material and
credit and considers the credit relationship of ownership to them as correct and on the other hand by justifying the
endowment of securities by referring to the economic principles of reliance cost and the central outcome and based
on works such as the role of endowment in reducing inequality and its importance in Productivity growth, from
the point of view of economic rights, this endowment has the ability to be applied and implemented.

5- CONCLUSION

In breif, it can be said that by considering the position of the endowment institution, the value and validity
of securities in the modern economic system and paying attention to the effect of endowment on the subject of
securities in relation to the economic rights of individuals in society, it is clear that jurisprudence rules emphasize
the survival of the endowment or the imprisonment of its principal and the release of its benefits. They have
different opinions. But it seems that they consider the survival of the principle correct in the case of usufruct. The
document of the deniers of endowment of money is not a verse, narration or a practical principle. Rather, their
opposition is only due to the fact that they believe that money is destroyed by usufruct and does not have the
characteristic of being objective. Let it be like money that replaces the same money, and money will continue to
exist as a result of its endowment despite the change of its object. In addition, from the point of view of economic
rights, the realization and guarantee of individual interests is dependent on the guarantee and realization of
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collective interests, and progressive development implies a state in which individuals can enjoy inclusive growth
and development, and this is only convergence in fair distribution. Social benefits are not provided.

Key words; Endowment, securities, Imami jurisprudence, globalization, comparative studies
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1- INTRODUCTION

Governments often allocate extensive material and human resources to the criminal justice system and
consider the increase in the crime rate as an acceptable reason for increasing the budget of this system. However,
because resources are limited, extensive allocation of resources to the criminal justice system causes deprivation
of other parts of society. Therefore, optimizing the resources allocated to the criminal justice system is necessary
and it depends on modifying the structure of resource distribution among different parts of this system and
determining the optimal share of each section.

According to the Iranian constitution, the duties of the criminal justice system of the Islamic Republic of
Iran are crime prevention, detection and prosecution, trial, sentencing, and execution of punishment. These tasks
are performed by the crime prevention department of the judiciary, public prosecutors' offices, criminal courts,
and prisons. In this study, the distribution of resources among these institutions is examined. Although the police
play an essential role in criminal justice, they are not discussed in this research because the comprehensive study
of the police is the subject of independent research.

2 - PURPOSE

The purpose of this research is not to provide a solution to save money in all parts of the criminal justice
system but to insist on the consumption of resources correctly to do justice. Optimization helps reduce the use of
high-cost, low-return policies and shift the savings into programs that have been shown to reduce crime. To
achieve this goal, the priorities of the Islamic Republic of Iran's criminal justice system must be determined and
the budget allocated to these portions should be based on performance indicators.

THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE
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3 - METHODOLOGY

The optimal distribution of resources in the criminal justice system is based on applying one of the elements
of economics (efficiency) in the administration of criminal affairs. Relying on an economic approach to law and
analysis of available data and statistics, the present study tries to provide a suitable solution for the optimal
distribution of limited resources among the unlimited and increasing needs of the criminal justice system.

4 - FINDINGS

To determine the priorities of the criminal justice system,it is useful to review the experience of some
developed countries. In the twenty-first century's first decade, UK government spending and policy have
overwhelmingly focused on enforcement measures (such as police, courts, and prisons) rather than on tackling
the causes. This is reflected in the vast increases in spending on the criminal justice system. However, it didn’t
work. There were almost 100000 new young entrants to the criminal justice system every year. According to
findings of the longitudinal surveys, a small group of children born each year will commit a disproportionate
number of future offenses — 5-10% of children account for 50-70% of all the offenses admitted by the children or
known to the police. Also, The National Audit Office has estimated that preventing just one in ten young offenders
from ending up in custody in the UK would save £100 million a year. Since it became clear that this more punitive
approach to offending had little effect, the emphasis shifted to prevention and early intervention.

In 2023, the budget allocated to the judiciary of the Islamic Republic of Iran was three hundred thousand
billion rials. Of this amount, only a few small parts i.e. one hundred fifty billion rials have been allocated to
prevention programs. While prevention methods can never be a substitute for enforcement, a better balance needs
to be struck if the government is going to make a real impact on crime rates. However, allocating more funds to
crime prevention should be accompanied by strengthening scientific research.

The Ministry of Justice in England and Wales is responsible for administering courts and tribunals, prison,
probation services, and legal aid. About 50% of the budget of the Ministry of Justice of England is used for the
management of prisons, and the budget of the courts is half of the budget of the prison. The public prosecution
services of England receive an independent budget, and their budget is not included in the budget of the courts.
However, the budget of England prisons is significant compared to the budget allocated to the courts. In the Islamic
Republic of Iran, in 2023, the budget for prisons was one-third of the budget allocated to the courts. Also,
according to the budget law approved in 2022, fifty thousand billion rials were allocated to prisons, while the
budget of the courts was one hundred and seventy thousand billion rials.

The significant difference between the budgets of courts and prisons in our country can indicate that the
punishment is somehow neglected. To reduce the costs of punishment, the criminal justice system has adopted a
lenient approach towards perpetrators. It releases convicts early, especially those involved in theft and drug crimes.
This approach, in turn, has resulted in the weakness of the certainty of punishments and their deterrent character.

The judicial system's budget is standardized as a percentage of the nominal gross domestic product. In
England and Wales, from 2021 to 2023, approximately 0.25 to 0.28 percent of the gross domestic product has
been allocated to prisons. However, in 2023, 0.69% of the gross domestic product of the Islamic Republic of Iran
was allocated to prisons. In this comparison, two points should be noted: In recent decades, England prisons were
given to the private sector to reduce the government's enormous expenses. Also, the number of prisoners in the
Islamic Republic of Iran is more than the number of prisoners in England. In 2023; the prison population in
England was less than ninety thousand people. However, the average population of our country's prisons in 2022
was 234 thousand people. According to the population of the prisons of the Islamic Republic of Iran and compared
to the budget allocated to the courts, the budget of the prisons is small.

In the Islamic Republic of Iran in 2022, about sixty-six percent of prisoners stayed imprisoned for less than
three months. In our country, judges usually do not sentence to short-term imprisonment. Therefore, two groups
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of people stay in prison for less than three months: First, the accused who are sent to prison due to the issuance of
a pre-trial detention order or due to non-payment of bail. Second, some convicts who are pardoned and released
quickly. Some American states have limited the use of pre-trial detention to protect society and save the costs of
the criminal justice system at the same time.

In 2022, in our country, many prisoners were pardoned and released. Compared to 2021, the use of pardons
to release prisoners has grown significantly. While in 2021, the total number of pardons granted to prisoners was
twelve thousand, this number in 2022 has reached seventy-seven thousand. Also, in 2022, the number of leaves
granted to prisoners has reached 1,244,827 cases. Granting extended leaves and pardons to prisoners is done to
reduce the prison population and its expenditures. However, this will increase the crime rate and criminal justice
costs in the long term because frequent use of pardon and leave reduces the certainty of punishments and their
deterrent effect.

A significant part of the financial and human resources of the criminal justice system is spent on dealing
with drug cases and punishing the perpetrators of such crimes. In a research, it was revealed that the costs of the
country's judicial system in issuing death sentences in drug cases are approximately 0.274 percent of the judiciary's
budget. This number is only related to one article of the entire criminal law! In many cases of drug crimes, while
the main perpetrators and traffickers are not arrested, minor perpetrators are arrested with a small amount of drugs.
These people are released from prison after a short period. Only 10 percent of the cases that lead to the death
sentence are related to organized groups and armed drug trafficking gangs. Therefore, it is necessary to review
and amend the laws governing Iranian Drugs Law. In line with this approach, the State of Kentucky enacted a law
in 2011 that eliminated pre-trial detention and instituted probation for many drug offenses. The law made
marijuana possession a misdemeanor, reduced sentences for some drug crimes, and expanded parole eligibility.
This reform is projected to save the state $422 million by 2020 and reduce its prison population growth by over
17 percent. In this case, the legislator was aware of the cost savings of the reforms. By making an estimate, known
as "fiscal notes," states can help legislators recognize benefits and better allocate scarce budgetary resources. If a
state does not account accurately for the fiscal impacts of criminal justice bills, legislators may not realize the
significant cost savings of the proposals and may therefore fail to enact them.

In our country, in addition to presenting proposed bills to implement reforms in the criminal justice system
to reduce its costs, it is suggested that a detailed evaluation of the costs and the amount of savings caused by the
bill should be done. If legislators generally need more accurate estimates of the cost of legislation, then they may
be more likely to support criminal justice policies that make matters worse by unnecessarily increasing
incarceration rates and costs.

Between 2010 and 2020, the budget of the European judicial system grew steadily but unevenly. This
variation is primarily due to an increase in the court budget. In European countries, the budget allocated to courts
and prosecution services in 2020 was less than one percent of gross domestic product. However, in 2022, 2.15%
of our country's gross domestic product was allocated to the courts. Therefore, the budget allocated to the

prosecution services and courts in the Islamic Republic of Iran is enormous and needs to be adjusted.

After determining the priorities, performance indicators should be determined so that resources are
distributed among the various components of the criminal justice system based on those indicators. Such indicators
will allow the criminal justice system to justify rational adjustments to budget allocation. They may also provide
vital information to consider when negotiating the overall criminal justice system budget. The budget should be
allocated based on input, output, outcome, and process indicators. In assessing performance, reliance on one single
indicator should be avoided as far as possible. First, it is necessary to introduce simple performance measures at
an acceptable cost and then closely monitor the functioning and impact of the measures, debug the measures, and
adjust as needed.

Since 2013, in the courts of the Islamic Republic of Iran an instruction entitled "Instructions for measuring
the efficiency and overtime payment of the employees of the judicial units of the provinces" have been used. This



VPeY liwal g 5l (YO oylous () 090 (golaidl §od> dolildls VAP

instruction has been reviewed and modified several times, and its latest version was prepared in 2020. According
to Article 3 of this instruction, four performance indicators have been predicted: processing cases - judicial
efficiency - behavioral and occupational competence - and effective use of new technologies. Despite the
prediction of qualitative indicators that focus the quality of judges' work, only the measure of "dealing with cases"
is used in practice, which is a quantitative indicator. This structure may encourage judges to provide unreal
statistics so that if there are many complainants in a case, judges create separate cases with as many complainants
as possible instead of creating one case. In addition, this instruction reduces the quality of dealing with cases and
disrupts the provision of justice. In order to speed up the judicial proceedings, the judges make an order without
taking the necessary judicial measures to find out the truth.

The efficiency measure in the criminal justice system emphasizes increasing the speed of judicial
proceedings, dealing with more criminal cases in a certain period, and saving costs. Some believe that focusing
only on increasing efficiency will harm the criminal justice system and therefore, it is necessary to pay attention
to efficiency, quality, and accuracy. The public prosecutor's office is the most critical stage for simultaneously
controlling efficiency, quality, and accuracy variables. In the public prosecutor's office, it is possible to reduce the
number of cases and increase the efficiency, accuracy, and quality of proceedings through mechanisms such as
separating legal cases from criminal cases and suspending prosecution in minor cases.

5 - CONCLUSION

Clause 2 of Article 113 of the Seventh Development Plan Law mentions that the judicial branch's share of
the public budget will increase by 30% in the first year of the program implementation. It is necessary to accurately
estimate the needs of prisons and allocate a proportional share of the judiciary's budget to this organization. Also,
it is necessary to review the prevailing policies and procedures and reduce the use of high-cost, low-return policies
so that the budget allocated to the prison is spent optimally and efficiently.

A number of indicators can be used regarding prisons: the number of people who enter prison (input
indicator), the number of people who stay in prison for a long time (output indicator), the recidivism rate (outcome
indicator), the amount of violence against prisoners, prison facilities, and preparing prisoners to return to society
(process indicator).

Regarding crime prevention, on page 36 of the supplementary information document of the country's budget
law of 2023, the crime reduction amount is considered a performance indicator for the crime prevention program.
In this area, the number of effective prevention programs that are scientifically and accurately designed and the
impact of their implementation on reducing crimes should be the criterion for budget allocation.

In the prosecution services and criminal courts, a combination of performance indicators can be used: the
number of registered cases (input indicator), the number of cases leading to the issuance of the final verdict (output
indicator), the low appeal rate (outcome indicator), the judge's attention to documents and evidence, and helping
poor victims and defendants (process indicator).

In our country, it is necessary to review and amend some rules such asthe laws governing drugs. Moreover,
it is better to increase the certainty of imprisonment and reduce the severity of this expensive punishment. By
increasing the certainty of execution of the punishment, the costs of criminal justice increase in the first place, but
in the long term, it leads to the reduction of crime and the costs of criminal justice system. Due to the negative
consequences of a short-term stay in prison and its unnecessary costs, bail, and pre-trial detention orders must be
arranged and limited in use. Also, granting extended leaves and pardons to prisoners must be reduced to a degree
that does not harm the certainty of punishment.

Keywords: Criminal Justice System, Optimal Distribution of Resources, Priorities of Criminal Justice,
Performance Indicator
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1- INTRODUCTION

One of the highly important topics that has captured the attention of economists over the past decades is the role
and significance of the financial system in the economic growth of countries. Financial markets control a considerable
volume of a country’s financial capital. The insurance industry is a crucial component of financial markets, and today,
its importance and substantial role in economic growth and overall societal welfare are evident. Insurance, as an
industry within the financial sector, plays a compensatory and supportive role in the economy of any country.
Additionally, insurance is one of the most essential institutions in the financial market, providing not only confidence
and security but also facilitating the expansion of productive activities through the establishment of reserves.
Therefore, stability and efficiency in the insurance industry are essential for a country’s economy as a financial market.

Starting from the second half of the eighteenth century, with the emergence of economic ideas within the classical
school and their subsequent development, the significance of market mechanisms in improving the business
environment and achieving public welfare became more pronounced. A century later, the founders of the neoclassical
school, using a more scientific and reasoned language, reaffirmed the irreplaceable role of market mechanisms in
enhancing the overall well-being of society and efficiently utilizing its resources. Competition within the framework
of market mechanisms will drive businesses to constantly seek optimal utilization of available resources. This means
achieving the best production from the least resources at the lowest cost and continuously focusing on innovation and
introducing advanced products to attract more customers, ultimately leading to increased sales and profits. This
process not only eliminates inefficient intermediaries who squander society’s resources but also enhances the interests
of efficient businesses. Furthermore, it contributes to the increased well-being and satisfaction of consumers of goods
and products. Since the sum of the welfare of producers and consumers constitutes the overall welfare of society, the
ultimate result of market mechanisms is the promotion of public welfare.

However, in theoretical terms, market mechanisms are contingent upon the existence of conditions that lead to
efficiency, productivity, and optimal resource allocation, ultimately contributing to greater economic welfare for
society. If these conditions are absent, market mechanisms practically fail to operate, resulting in what is commonly
referred to as a market failure. Factors such as monopolies, non-competitive markets, public goods, externalities, and
information asymmetry are among the causes of market failure.
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The insurance market falls into the category of markets where the free behavior of participants (insurers and
policyholders) does not necessarily lead to efficiency and is susceptible to market failure. Some factors that contribute
to the failure of the insurance market include external effects, incomplete and asymmetric information, and insufficient
competition. For instance, the phenomenon of incomplete and asymmetric information can lead to inefficiencies in
the insurance market, and regulatory measures can help reforming it.

Insurance companies and policyholders require information about the counterparties to make informed decisions
regarding insurance transactions. Both insurers and policyholders face the challenge of information asymmetry, which
cannot be resolved without government intervention and regulatory assistance. In these circumstances, what is
commonly referred to as the “principal-agent problem” arises.

The principal-agent problem stems from the differing motivations of insurers and policyholders, as well as the
difficulty faced by the principal (policyholder) in monitoring and controlling the behavior of the agent (insurer).
Insurers seek to maximize profits and the value of their company, while policyholders aim to maximize the support
and benefits received under their insurance contracts. The policyholder pays premiums, and the insurer holds funds to
pay for contractually obligated claims.

The issue of information asymmetry occurs in two stages: before the contract (adverse selection) and after the
contract (moral hazard). Adverse selection typically arises due to information asymmetry between insurers and
policyholders before the contract is formed. For example, the policyholder may be aware of their own health conditions
and medical history, while the insurer lacks this information. In such cases, if the insurer decides to set a uniform rate
for all individuals, those who are in better health will opt out of the market (as they perceive the rate as unfair).
Ultimately, only individuals in significantly poor health will remain, causing losses for the insurer and destabilizing
the market.

Adverse selection refers to the hidden behavior of an insured party in the insurance market, resulting from
insufficient vigilance against risk or excessive consumption of compensatory services provided by the insurer
(compared to the time before having insurance). This situation occurs due to the inability of the insurer to fully monitor
the precautionary behavior of the insured. For example, an individual who insures their home completely against fire
or theft may lack motivation to purchase fire extinguishing equipment or alarms. Adverse selection can also occur in
the opposite direction.

The insurer may choose to refrain from fulfilling their commitments or take on additional financial risk that
jeopardizes their ability to meet contractual obligations. Insured parties can attempt to monitor the behavior of their
insurer and, if necessary, take legal actions to protect their interests. However, this can be costly and likely beyond
the capacity of many small policyholders. In a legal dispute, an insurer may have significantly greater resources and
bargaining power compared to a small policyholder. Therefore, regulatory bodies can argue that they can provide
assurance to policyholders that insurers will uphold their contractual commitments.

Market failures in insurance markets can occur due to information asymmetry and issues arising between principals
(insurers) and agents (policyholders). These failures can lead to suboptimal decisions by insurers and insured parties,
increased risk of insolvency, and market abuse. Regulatory efforts to reduce information asymmetry can improve
these market failures.

The concept of market failure provides justification for government intervention through regulatory measures to
enhance social welfare. The government has the ability to utilize public resources and exercise executive powers to
grant benefits (or disadvantages) to industries. The government can act as a potential opportunity or threat for any
industry. Through policy-making processes and legislative enforcement, the government can establish a framework
to advance political or social objectives. Economic regulations encompass actions available to the government,
allowing it to impose taxes, provide subsidies, or directly enforce legal and administrative controls.

To explain the rationale behind government regulation, various theories have been proposed by economists. The
first theory is the theory of public interest, which considers regulation essential for establishing an effective and
efficient governance system. It emphasizes the need for a regulatory system and the role of the government in
correcting market distortions. This theory primarily focuses on the benefits derived from the existence of regulatory
institutions and highlights how these institutions contribute to safeguarding public welfare. However, the perspective
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that emphasized the existence of regulation and the necessity of government intervention in economic markets based
on market failure came under attack from various quarters in the 1970s.

Many practitioners viewed regulation as benefiting the industry under regulation and its stakeholders, rather than
benefiting the general public. From the viewpoint of these perspectives—recognized as the theory of regulatory
capture and its extended form, the economic theory of regulation—regulation becomes a product of conflicting
interests among powerful groups seeking to utilize their power tools for greater gains, rather than a benevolent
endeavor aimed at enhancing efficiency. These alternative theories challenge the government’s rationale for
regulation, considering it fraught with pitfalls and significant drawbacks. Consequently, they oppose the establishment
of a regulatory system. According to these theories, rent-seeking and powerful actors have strong incentives to exploit
the capacities of regulatory institutions, given their extensive and diverse powers. As a result, most regulators fall
under the influence of rent-seeking and powerful entities, effectively becoming captured by them. In such
circumstances, their performance often contradicts the intended purpose for which they were established.

While the first category of theories does not dismiss criticisms raised by the second category of theories, proponents
argue that the solution to this problem lies not in abandoning regulatory institutions but in designing mechanisms that
prevent their capture. They advocate for independent and impartial functioning of regulators.

Additionally, Shleifer (2005) introduced the theory of “regulatory enforcement” alongside the theories of public
interest and regulatory capture. This theory, with a pragmatic and non-ideological perspective, examines the trade-off
between the social costs of market failure and the costs of government intervention. It investigates the optimal type of
government intervention in various markets. According to this theory, four different strategies exist to achieve social
objectives:

1-Market Discipline: In this strategy, despite a transparent environment, market participants voluntarily refrain from
engaging in certain violations to maintain their reputation and credibility.

2-Private Litigation: Individuals can seek justice through complaints and legal action.

3-Regulation and Oversight: This strategy involves setting rules and monitoring them through regulatory
institutions.

4-Government Provision: The government directly enters the market to secure public welfare.

Each of these strategies has different social costs associated with market failure and government intervention. Social
decision-makers aim to minimize the combined social costs by selecting an optimal strategy or a specific combination.
Consequently, unlike the perspectives of public interest theory and regulatory capture theory—which examine the
need or lack thereof for regulation in a general sense—this theory assesses the optimal strategy and determines whether
regulation is necessary on a case-by-case basis. It considers the social costs of market failure and government
intervention separately for each market, regardless of ideological views, adopting a pragmatic and situational
approach.

In fact, in this perspective, the principle of need and the extent of using regulatory mechanisms do not follow the
global standard pattern and are contingent upon contextual factors, including the political system, economic structure,
and legal frameworks. In other words, regulation requires a native model that aligns with the overall national
governance system to the maximum extent.

2- PURPOSE

In the Iran’s insurance industry, multiple regulations have been established during different periods. Therefore, it is
worth discussing the reasons behind the implemented regulations in the country’s insurance industry, considering the
relevant literature on regulatory theories. In other words, which regulatory theory provides a better explanation for
insurance regulation in Iran? Have the implemented regulations been in line with the public interest or are they a result
of stakeholder groups’ efforts to achieve their own goals?
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3- METHODOLOGY

To this end, the fundamental regulatory theories have been examined, and the process of regulation in Iran’s
insurance industry has been studied. Subsequently, based on evidence, the theory that best aligns with the reasons
behind the implemented regulations in Iran’s insurance industry has been identified.

4- FINDINGS

Analyses have shown that the theory of public interest provides the most suitable framework for explaining the
regulatory requirements in Iran’s insurance industry.

5- CONCLUSION

The purpose of this study is to examine the reasons behind regulatory arrangements in the Iranian insurance industry
from the perspective of regulatory theories. Understanding these reasons leads to a more accurate evaluation of the
established regulations, which will be effective in the process of legal reforms. In other words, clarifying whether the
existing regulations in the Iranian insurance industry serve the public interest and address inefficiencies and societal
benefits or cater to the interests of stakeholders will provide a framework for the path and process of regulatory
reforms. Reviewing regulatory theories and existing studies in this field indicates that all industry regulations cannot
be justified solely based on one introduced theory. However, it can be said that these regulations are more aligned
with which theory. Considering the trend of regulation in the Iranian insurance industry, it can be concluded that the
implications of the public interest theory are most evident in the context of the industry’s most important regulatory
arrangements and their underlying reasons.

Given the diversity of insurance fields, for a more precise and detailed examination, it is possible to separately
investigate this matter for each insurance branch. Considering significant differences between business lines, a general
application of these theories can be better tested. Furthermore, the application of regulatory theories can be focused
solely on a specific law under examination.

Keywords: government intervention, market failure, insurance industry, regulation, public interest theory.
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1- INTRODUCTION

The phenomenon of risk is one of the key characteristics of decision formation in the field of investment,
matters related to financial markets and all kinds of economic activities (Nasseri, 2017). For example, regulatory
risk arises due to changes in various laws in an economic society. Providing financial facilities and attracting
resources in the form of deposits is considered one of the important activities of the banking system. These
activities are carried out in the form of contracts and according to the current laws and regulations of the countries.
In case of weakness in the design of banks' contracts, so that the rights and rights of banks and customers are not
considered fairly in different situations, the legal risk of banks increases. The changes in the rules will greatly
affect manufacturing companies and financial institutions. The unscientific determination of the facility interest
rate ceiling by the legislators causes banks to face major problems. On the other hand, providing financial facilities
and attracting resources in the form of deposits are considered among the important activities of the banking
system. These activities are carried out in the form of contracts and according to the current laws and regulations
of the countries. In case of weakness in the design of banks' contracts, so that the rights and rights of banks and
customers are not considered fairly in different situations, the legal risk of banks increases. This risk can cause
very heavy losses. In some cases, these losses have bankrupted banks.

After major corporate scandals in recent years, the importance of financial institutions' legal risk
management as part of their overall risk management has increased. Also, the new banking directive implementing
the Basel Il agreement means that institutions must allocate resources to identify and manage legal risks. In
particular, the Rebanking Directive includes legal risk in the broader definition of operational risk. In general,
creating comprehensive and enforceable standards for evaluating and consequently reducing legal risk in financial
markets is likely to have a positive effect on the performance and commercial efficiency of financial institutions.
In particular, the financial health and reliability of the performance of credit institutions in banks depend on legal
risk management. The implementation of legal risk management rules in financial and credit institutions of the
Eurozone as a rule and guideline for risk identification by creating appropriate standards and reducing legal risk
has been able to create a deep impact on the operational framework of the European Central Bank and the central
banks of the member countries. According to the legal risk management standards, the European system of central
banks has certain characteristics to consider. In accordance with the principle of free market economy and efficient
allocation of financial resources in accordance with Article 105, in the case of national central banks in the field
of contracts related to granting facilities and depositability, the ability to implement the provisions of contracts,
obligations, laws, damages and legal risk litigation should be examined.

@' THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE
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The issue of legal risk in the banking system is faced with many ambiguities in the field of defining and
implementing a policy based on legal risk management. Conducting operations, the basic rules of contract
supervision, the correct functioning of supervisory systems along with supervisory authority and confidentiality
conditions constitute the most important areas of legal risk management. According to the non-exhaustive list of
specific characteristics of legal risk, it is clear that although the country's banks have a strong role in the financial
markets, their goals, duties and contract specifications are not consistent with their risk. Clearly, the awareness
about legal risk in the banking field is increasing, but it does not seem to be covered by the general concept of
legal risk, because the drafted contracts in many cases are associated with uncertainty in benefits due to the non-
disclosure of the limits of the contracts and their confidentiality. The studies conducted in the field of legal risk
and banking contracts show that neither the redefinition of banking guidelines nor the approaches based on the
regulation of the main documents in accordance with Basel Il, although they led to the evolution of risk
management techniques, but they do not have a detailed definition of legal risk. However, legal risk consequences
include fines, penalties, or punitive damages from regulatory actions, as well as conflicts of interest and lawsuits.

Most of the discussions raised in the field of legal risk in the banking system have been mainly focusing on
specific aspects but without systematic treatment of the subject. The group of lawyers of the European financial
market and the group of lawyers of the financial market, as well as the sub-committee of the International Union
of Lawyers, have started to analyze and present proposals regarding the amendment of the law and the elements
of legal risk. These members have achieved a somewhat more systematic approach and a generally accepted
definition of legal risk in the context of operational risk, although so far they have not been conclusive. Joanna
Benjamin has identified four sources of legal risk, which include 1- the behavior of the financial institution itself
2- the nature of the financial markets 3- problems within the law 4- the interaction of the law and the financial
markets, understanding these sources is at least as important as understanding the components of a definition. Is.
Only in this way can it be understood in the first place that there is a legal risk. Developing such an understanding
is critical if we are to design systems and procedures to manage risks. On this basis, legal risk management means
risk assessment and appropriate risk management, as well as ensuring a consistent approach by credit institutions
in the field of clarity and facilitation of risks related to financial and non-financial contracts in banks based on
financial and accounting standards in accordance with the guidelines and regulations related to implementation,
supervision and arbitration in case of defects in the contract, legal sources and interpretation of the provisions
(principle of agreement, i.e. with certainty of the goals of the parties).

Such a definition should only be applicable to legal risk as part of operational risk, since any deviation from
the approach used by the Community legislator would jeopardize its possible practical relevance. Failure to
manage legal risk causes the organization to be exposed to a wide range of criminal, regulatory and civil liability;
Therefore, all in-house legal departments of financial institutions and banks should consider legal risk
management programs that they have not already done so. However, the success of any of these programs depends
on fostering, or in some cases even creating, a corporate risk management culture that values legal risk awareness.
Such a program requires avoiding conflicts of interest and supporting the independence of internal legal
departments (for example, by appropriate management accountability structures and reporting lines), and includes
allocating sufficient resources to the legal department to implement it. Its duties are carried out in a professional
and satisfactory manner (Yu et. al, 2018). Basically, legal risk management can be divided into four components:
identification - legal risks, assessment of risk importance coefficients, monitoring and reporting mechanisms, and
finally, control or reduction of risks related to placements. Since institutions may have different judicial or
institutional procedures or processes, they have to take these things into consideration when setting up a legal
management framework appropriate to their organization, a factor that should be reflected in the re-banking
directive (Amukwa, 2018). In addition, legal risk management should be compatible with operational risk
management in general. However, questions may be raised about the relationship between the internal auditor's
role as a risk manager, the traditional practice of compliance and those charged with responsibility for risk in
general (Castets et al., 2019). In addition, in certain circumstances it may not be appropriate or practical for an
institution to act in isolation in response to a risk that may affect a wide range of market participants, and where
there may be a need for accountability involving trade associations and other market participants (Bento et al.,
2018).

The banking industry is facing numerous legal challenges due to economic and political developments,
changes in laws and regulations, intense competition and the need of clients for diverse legal services. Among
these challenges, we can mention the conflict of laws and regulations, conflict of interests, changes in financial
and banking laws, contractual and legal risks, and intellectual property rights. All these risks in total form legal
risks because banks are one of the most important active elements in the economy. Legal risks for banks can be
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considered as one of the key factors in determining the success or failure of a financial organization. The diversity
and complexity of banking activities requires special attention to legal aspects. Today, banks are recognized as
the backbone of the economy and financial markets around the world and continue to play a vital role in providing
finance and credit to various industries and services. In banks, legal risks are among the problems and challenges
governing the daily operation and even the profitability of the organization. Some of these risks include conflict
of interest, violation of regulations and laws, damage to third parties or property, legal tensions and legal costs.
As a result, banks need to create a legal culture in order to identify, manage and optimally control their legal risks.
The management of legal risks in banks should be done through the creation of an organized and coordinated
process, and of course, a detailed analysis of these risks and proper confidentiality. Regulatory requirements and
relevant laws, as well as the possibility of non-compliance with legal regulations in the bank can cause legal risks
and loss of customer trust. Considering that legal risks in banks are highly dependent on the ability of managers
to understand and recognize legal threats, it is very necessary to strengthen the training and awareness of managers
and employees in the field of rights and relevant laws to deal with these threats correctly and intelligently. Risk
management is the process by which a business systematically identifies, analyzes and manages business risk.
Risk management can be used for identification, analysis and overall management. Management of legal risks
in the bank can bring advantages for the following reasons. First, by managing and controlling legal risks, the
bank can prevent problems and financial losses caused by legal claims. These programs can reduce customer
complaints, lawsuits, and other legal threats. Second, by managing legal risks, the bank can maintain its
independence and market non-affiliation under any threat and strengthen its public image. By complying with the
laws and regulations related to taxation, protecting the rights of customers and other legal issues, the bank can
gain high efficiency and trust of customers as a reliable institution. Third; By managing legal risks, the bank can
adjust and comply with its legal procedures and policies based on official laws and regulations. This helps the
bank to avoid any legal violations and conduct all its transactions according to the relevant laws. fourth; By
managing legal risks, the bank can improve its legal negotiation skills and show the other party that it is prepared
to deal with any claims and lawsuits. This can help the bank to participate in better negotiations and reduce legal
damages. fifth; Managing legal risks can help the bank to reduce its legal costs. By conducting previous studies
and optimal preparation in dealing with legal risks, the bank can optimally use predictable and unpredictable costs
and reduce potential costs.

2- PURPOSE

The studies conducted in the field of legal risk and banking contracts show that the redefinition of banking
guidelines and approaches based on the regulation of the main documents in accordance with Basel Il have led to
the evolution of risk management techniques, but they have not provided a comprehensive definition of legal risk
(Falta, 2017). On the other hand, the consequences of legal risk require more attention and investigations
(Andriani, 2018); Therefore, according to the above, it can be said that the country's banking industry needs a
standard procedure for identifying and managing legal risks. Although arrangements have been made in the field
of risk management in other sectors, there has been less discussion in the field of legal risk; Therefore, presenting
a pattern based on legal risk can be effective for banks in terms of reducing risks and improving the financial
situation, because in order to manage legal risks in the Iranian banking industry, banks must adopt appropriate
strategies. In this regard, this study tries to answer the question that what are the legal risks that banks are facing
and what are the consequences of these risks for the Iranian banking industry? In this regard, the aim of this study
is to present a pattern of legal risk management in Iran's banking industry.

3- METHODOLOGY

This study was conducted using a combined (qualitative-quantitative) approach. In this regard, the
qualitative part of the research was conducted by asking experts in the field of banking contracts, legal experts or
risk managers who provide legal risk management services, and bank managers, and finally the research pattern
was presented. In the quantitative phase of the research, the presented patternwas validated by structural equation
modeling method (partial least squares-PLS) by soliciting opinions from experts and bank managers.
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4- FINDINGS

After open coding, in axial coding, the central phenomenon of the research is determined based on the
emphases of the respondents and the theoretical foundations of the research. Then the categories including causal
conditions, contextual conditions, intervening conditions and consequences are identified and their interactions
are designed in the form of a paradigm model. Selective coding is the third stage of the coding method. This stage
is actually the theory refinement process and the main stage of theorizing. In other words, based on the results of
the previous two stages of coding, he produces theory and in this way systematically relates the central category
to other categories and corrects the categories that need further improvement and development. The results of
open and central coding, resulting in selective coding in this research, state that legal risk is a function of causal
conditions (internal and external legal risks), background conditions (financial, contractual and intellectual
property legal risks). These factors provide the conditions for actions and interactions (strategic legal risks,
operational legal risks, and transactional legal risks) that lead to consequences (financial crimes, imposition of
crimes, financial damages, loss of reputation, legal costs, and weakening of relationships with customers). follows
In this regard, seventeen strategies have been identified for managing legal risks in the banking industry in Iran.
First; Identification of legal risks: The bank must carefully identify the legal risks related to its activities and
performance. This process includes analysis of contracts, identification of conflicts of interest, review of
compliance with current laws and regulations, and identification of intellectual property rights. Second,;
Evaluating legal risks: The bank must evaluate legal risks and check their importance and probability of
occurrence. This process includes analyzing the impact of risks on the bank's performance and evaluating the
bank's ability to manage and reduce them. Third: formulation of policies and strategies: the bank must determine
detailed policies and strategies regarding the management of legal risks. This process includes the formulation of
policies related to compliance with laws and regulations, conflicts of interest, protection of customers' rights and
management of legal claims. fourth; Training and awareness: The bank should hold appropriate training programs
for its employees in the field of legal rules and regulations. This process includes education about new laws and
regulations, conflicts of interest, and proper legal behavior. fifth; Legal consulting: The bank can use the services
of legal consultants to help them formulate policies and strategies, assess legal risks, and handle legal claims.
sixth; Management of legal claims: The bank must carefully follow up and deal with legal claims. This process
includes working with the bank's lawyers and formulating appropriate solutions to settle claims. the seventh;
Taking care of customers' rights: The bank must fully respect the rights of its customers. This process includes
protecting customers' personal information, respecting intellectual property rights, and providing legal services
and advice to customers. Eighth; Examination of contracts and transactions: The bank must carefully examine its
contracts and transactions and confirm their correctness from a legal point of view. This process includes drawing
up appropriate contracts, identifying and managing contractual risks, and complying with laws and regulations.
ninth; Communication with regulatory institutions: The bank must have continuous communication with
regulatory institutions such as the central bank and the tax system organization. This process includes informing
about changes in legal rules and regulations, cooperating in investigating and fixing legal deficiencies, and
providing regular reports to regulatory bodies. the tenth; Ongoing monitoring and review: The bank should
implement monitoring and review processes to manage legal risks. This process includes continuous review and
assessment of legal risks, providing review reports and making necessary decisions and changes. Eleventh;
Planning for unexpected events: The bank should have preparedness plans for unexpected and unpredictable
events. This process includes preparing a crisis plan, determining roles and responsibilities in case of unfortunate
legal events, and implementing crisis exercises. twelfth; Review and update policies: The bank should update its
policies and strategies to be consistent with changes in laws and regulations, new risks and developments in the
banking industry. This process includes the continuous review of policies, their improvement and formulation of
new policies. the thirteenth; Relationship with the bank's lawyers: The bank should establish a close relationship
with expert and expert lawyers in the field of banking law. This process includes cooperation with domestic and
foreign lawyers for legal advice, litigation supervision and protection of the bank's interests.

the fourteenth; Creating a legal culture: The bank should promote a legal culture in its organization. This
process includes educating employees about legal issues, encouraging proper legal behavior, and providing legal
guides and resources to employees. fifteenth; Proactive risk management: The bank must be proactive in managing
legal risks and take steps to control risks before they occur. This process includes creating a warning system,
predicting new risks and providing preventive solutions. the sixteenth; Reporting and notification: The bank must
provide regular reports about its legal risks and management measures. This process includes providing internal
and external reports, informing managers and shareholders, and providing information to customers and
regulatory bodies. seventeenth; Continuous evaluation and improvement: The bank must continuously evaluate
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its performance in legal risk management and make the necessary improvements. This includes reviewing the
results, analyzing errors and damages, making suggestions for improvement, and evaluating the legal risk
management system.

5- CONCLUSION

Legal risks are related to risks caused by non-compliance with legal rules and regulations, lawsuits,
contractual conflicts and other legal factors. Legal risk management of banks is a process that is carried out in
order to identify, evaluate, control and reduce legal risks that may have a negative impact on the bank. Managing
legal risks in banks is very important, because complying with legal rules and regulations, preventing lawsuits
and reducing legal risks can help maintain the credit and profitability of the bank. Based on this, considering the
importance of the research topic in this study, an attempt has been made to provide a legal risk management
pattern in the banking industry of Iran. Based on the results of the research, the management of legal risks in the
bank is very important and can significantly help to improve the performance and stability of the bank. By
managing these risks, the bank can avoid financial losses caused by lawsuits and legal threats, maintain its public
image, and conduct its internal affairs and transactions according to official rules and regulations. Therefore, to
ensure the stability and further development of the bank, the management of legal risks should be considered as
one of the key management priorities. By upgrading the skills and equipment necessary to identify, assess and
control legal risks, the bank can avoid negative effects and legal side costs, and at the same time, gain advantages
such as reducing damages and legal costs, maintaining public image and increasing negotiation ability. brought
In short, the management of legal risks is very vital for any bank and by using the appropriate processes and
policies, it can help improve its performance and stability.

Keywords: Economic Law Risk, Banking, Mixed method
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