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1-INTRODUCTION

The growing trend of commercial and economic exchanges, especially investment at the international level
and the resulting contracts, causes an increase in disputes and may lead to a feeling of insecurity in foreign
investors. In other words, it should be said that in order to attract and support foreign investments, governments
are obliged to respect all the rights of investors, including creating appropriate ways to settle claims arising from
foreign investments. Foreign investors are less willing to go to the courts of the host country during the settlement
of disputes arising from their business relations, due to the length of the proceedings, the lack of expertise of the
courts and the high costs of proceedings in international disputes. In the meantime, arbitration as one of the
methods of settling claims by the parties or agents of international trade is of particular importance. In fact,
arbitration is used as a binding, fast and protected method from the political influence of governments as the
dominant mechanism for resolving disputes between foreign investors and the government. For many years, the
global trend has been towards international arbitration authorities to settle disputes impartially and away from the
prejudices of domestic courts. The inclusion of an arbitration clause in bilateral or multilateral treaties is
considered as a kind of guarantee for the protection of foreign investment and they raise protections beyond what
is stated in the national laws of the host country. In this research, regardless of the general benefits of arbitration,
we focus on the principles of commercial arbitration effective on foreign investment. Because referring to
arbitration due to its inherent principles, especially "limited intervention of courts”, "independence and
impartiality of the arbitrator” and "lack of immunity of governments", arbitration is more preferred by the general
commercial activists in the domestic and international arena. The principle of independence and impartiality of
arbitrators is extremely important in international arbitration. The existence of the mentioned principle in the
regulations and its observance by the arbitrators brings the judicial nature of arbitration closer to justice and makes
it necessary for the arbitration award to be issued fairly and not face any problems during execution. Just as the
judge of the state court should be independent and impartial, so should the arbitrator. Therefore, the arbitrator
chosen by the parties should not be considered their lawyer. In the international commercial arbitration regulations
of the legal systems, the principle of independence and impartiality of the arbitrator has been emphasized a lot. In
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the aforementioned regulations, if there are circumstances that cause doubts about the principle of independence
and impartiality, the arbitrator can be challenged or, as far as possible, the arbitrator's decision can be overturned.
Regarding the limitation of the intervention of the courts, it should be said that due to the parallel activities of the
arbitrator and the court in some cases and the close relationship between these two dispute authorities, it seems
necessary to specify the scope of the court's intervention in the arbitration matter. Arbitration is a legal and quasi-
judicial method with the aim of resolving disputes, confidentiality of arbitration, speed in resolving disputes, the
possibility of better and faster execution of judgments. The exclusion of the court's jurisdiction does not mean the
absolute non-interference of the courts in the arbitration proceedings. Arbitration cannot survive without the
intervention of the court. But this intervention must be demarcated and limited, otherwise it may become a tool
to avoid the goal of referring the matter to arbitration. In this regard, the minimum intervention of the court in the
implementation of the arbitration award can be before the arbitration process, during the arbitration process or
even after the issuance of the award. At each stage, this intervention, which may be supervisory or helpful, forms
an important part of the court's proceedings in the arbitration process. In most legal systems, it has been addressed
by passing independent laws and enactment of articles related to the intervention of courts in its process. On the
other hand, in today's world, the participation of the government and government organizations in international
trade has increased. Therefore, many commercial transactions are concluded between the government and foreign
private individuals, and it is possible that an arbitration clause is included in a contract between the government
and a private individual to resolve disputes in the future. According to the principles of arbitration, the condition
of referral to arbitration is mandatory and the arbitrator's decision is valid for both parties. Now, in a situation
where a contract is concluded between the government and a private individual and an arbitration clause is
included, the implementation of the arbitration clause during a dispute may face the threat of the government
invoking its principle of judicial immunity. In this way, the government may claim immunity from legal claims
or arbitration, relying on the theory of government immunity and in order to neutralize the execution of the
contract or the award resulting from the arbitration. Therefore, it is interesting to examine the issue that in the case
of such an arbitration agreement, whether the government can rely on this theory to refuse the condition of
referring to arbitration or its implementation, or whether the condition of arbitration can cause the express or
implied abrogation of the immunity of the government. Considering that the use of arbitration in resolving
commercial disputes is growing today, and besides that, the presence of the government in the business scene and
the conclusion of various commercial contracts with private individuals is also increasing, and there have been
cases in the judicial procedure where the government invoked its immunity during the implementation of the
arbitration clause included in the contract and intended to avoid its implementation, it is necessary to check
whether the government has such a right. If the government denies the arbitration clause by resorting to this tactic,
it is actually a violation of justice and fairness. There is an opinion that the acceptance of an arbitration agreement
by a government means consent to all the effects and results of arbitration, including the acceptance of the
supervisory jurisdiction of the government of the seat of the court over the dispute arising from the interpretation
and enforcement of the arbitration clause. This point of view has been manifested in the practice of some
governments in the form of identifying symptoms of immunity or its fall in the aforementioned lawsuits.

2-PURPOSE

We know that a foreign investor will feel worried about appearing in the courts of the host country when
there is a dispute with the host government. It is also sought that the judge has independence and impartiality and
avoids one-sided bias. On the other hand, in lawsuits arising from foreign investment, the other party of the
investor is the government of a country, which in principle may enjoy immunity and the judgment issued against
it may not be enforceable. In this research, we are trying to analyze and compare the principles of international
commercial arbitration in Roman-German and Common Law legal systems, and find out the effect of these
principles in order to attract and support foreign investment. In other words, in this research, the point of view of
laws and sometimes arbitration procedures in comparative legal systems regarding the mentioned three principles
is examined. Secondly, in this comparative study, the defects and shortcomings of international arbitration in
Iran's domestic legal system have been found, so that perhaps a step can be taken in the direction of reforming
these laws.

3-METHODOLOGY

The writing of this article is based on extensive library and internet studies so that it is not enough to
summarize repetitive and theoretical material.
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4-FINDINGS

Based on the researches and investigations carried out in this article, the desired findings in the Roman
Germanic and Common law legal systems can be divided into the following three groups:

1- One of the basic and important principles of international commercial arbitration, which has been
emphasized in most of the legal systems of Roman, German and Common Law, is the principle of independence
and impartiality of the arbitrator. In Iranian law, according to the first paragraph of Article 12 of this law, the
implementation of this issue has also been guaranteed According to this paragraph, "the referee can be injured if
the existing circumstances cause reasonable doubts about his impartiality and independence”. With the
clarification of Article 13 on the guarantee of the execution of the arbitrator's injury, this principle has been legally
protected In French law, according to the second paragraph of Article 1456 of the French Civil Procedure Code,
"the arbitrator is obliged to disclose any circumstances affecting his independence and impartiality before
accepting his mandate In British and American law, the condition of independence and neutrality is also stated as
a concept The guarantee of the implementation of the lack of independence and impartiality of the arbitrator in
the American legal system will be the annulment of the arbitration award .So, in most legal systems, in case of
lack of such qualities for the arbitrator, executive guarantee of violation or annulment of the decision is considered.
If there is an arbitration clause in investment contracts, it should be known that regardless of the principle of
independence and impartiality in the arbitration regulations, there is a greater guarantee of implementation, due
to the fairer and fairer arbitration and issuance of the arbitration award, it is possible to support more foreign
investment.

2- Nowadays, the efforts of legal systems in international trade law contracts, especially foreign investment,
are aimed not only at limiting the court's involvement in arbitration as much as possible, but also at defining the
specific and precise cases of the court's involvement in cases that are necessary. Most of the legal systems have
taken an important step towards reducing the supervisory intervention of the courts in the arbitration by
emphasizing the doctrine of independence of the arbitration clause and in line with it accepting the “jurisdiction
over jurisdiction" principle. According to this principle, the jurisdiction of the court is limited in examining and
determining the jurisdiction of the arbitration authority. However, this principle does not mean the absolute
absence of the court's involvement in the arbitration matter, and the courts' involvement in the arbitration matter
should be demarcated and limited. It must be said, the role of courts in foreign investment arbitrations should be
more supportive and supportive. In Iranian law, compared to common law legal systems, court supervisory cases,
including obstacles related to the arbitrability of disputes, are more visible. Also, the mentioned cases related to
annulment and annulment of the arbitration award in Iran's International Commercial Arbitration Law are worthy
of consideration.

3- In the reviewed legal systems, absolute immunity has never had a place and it is acceptable in contrast to
limited immunity which includes judicial and executive immunity But this type of immunity of the government
against the arbitration authority and also against the court that exercises its supervisory jurisdiction over the
arbitration process or is formed for the purpose of arbitration cannot be proposed because the arbitration authority
is independent and basically derives its jurisdiction from the arbitration agreement between a government and a
foreign person Of course, regarding the limited immunity, there is this view that a distinction should be made
between the sovereign acts and the commercial acts of the governments In fact, it can be said that when a
government enters the business scene, it should be treated as a private person and prevented from resorting to the
principle of

5- CONCLUTION

In international commercial arbitrations, there are principles that each country's commitment to them
undoubtedly has a direct effect on the level of attracting and supporting foreign investment in that country. The
most important of these principles are "the principle of independence and impartiality of the arbitrator", "the
principle of limitation of judicial intervention" and "the principle of non-immunity of the government™ which,
based on the studies conducted, most of the legal systems have moved towards the expansion and development of
these principles with the passage of time. Institutionalizing the principle of arbitrator's independence and
impartiality in legal systems is necessary for fair proceedings and due to the protective aspect, it leads to foreign
investors' desire for arbitration. The existence of the aforementioned principle in the regulations and its observance
by arbitrators brings the judicial nature of arbitration closer to justice and ensures that the arbitration award is
issued fairly and does not encounter any problems during its implementation. Regarding court interventions in
arbitration matters, it should be said that, despite the fact that arbitration has superior advantages over the court,
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the non-interference of the court in the arbitration process cannot be considered absolute. Therefore, the
cooperation and assistance of the court to help facilitate the arbitration process starts from the moment the dispute
is referred to arbitration and continues until the end of the judgment. But there are some judicial interventions in
the arbitration process that weaken the confidence of foreign investors to invest in the country. This type of
intervention, which generally occurs before the arbitration proceedings and is related to the determination of the
validity of the arbitration agreement and the competence of the arbitrator, or after the issuance of the decision and
is related to the annulment of the decision, has a supervisory aspect. On the other hand, the role of the courts in
issuing a temporary order and securing the demand, or handling objections and judicial appeals, will have a
supportive aspect. Therefore, the role of courts in foreign investment arbitrations should be more supportive and
supportive. On the other hand, when the government enters into a transaction with private individuals in the
international trade scene, after a dispute arises between the investor and the government, it is possible that the
government refuses to implement the arbitration clause by resorting to its judicial and executive immunity. This
is more apparent in foreign investment contracts. Today, with international developments, it is no longer possible
to implement the theory of absolute immunity and this theory has lost its placeln contrast to this theory, the theory
of limited immunity can be proposed, which includes two stages of judicial and executive immunity of
governments. This theory regarding immunity has distinguished between tenure and state sovereignty. With the
provision of the arbitration clause in the investment contract, according to the principle of the fall of the immunity
of the government, the possibility of the government invoking judicial and executive immunity is ruled out
Because the government has waived its immunity by signing the arbitration agreement and this is an issue that is
accepted in most legal systems .Although today in most of the legal systems, the fall of the immunity of the
government in the matter of arbitration and in order to support the foreign investor has been accepted in most of
the legal systems, but some countries still show tolerance regarding the executive immunity of the government.
In the end, relying on the basic principles of commercial arbitration, i.e. the principle of limiting the intervention
of the courts, the principle of independence and impartiality of the arbitrator, and the principle of non-immunity
of the government, the worry and fear of foreign investors regarding the application of unfair laws of a foreign
country has been reduced, and for the parties of foreign investment, a fair trial has been achieved.

Keyword: Independence and impartiality of the referee, International commercial arbitration, Foreign investment,
Immunity of governments, Court intervention.
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1- INTRODUCTION

Among the various gas products, natural gas is one of the most important ones. According to the
Paris Agreement, which aimed to control the increase in global temperatures, countries are effectively
and dynamically changing and updating their energy consumption structures. In order to transition
from the traditional fossil energy system to a renewable and clean energy system, natural gas plays an
important role in reducing carbon emissions and promoting the sustainable development of human
societies. The common contracts in the gas industry are contracts for the purchase and sale of LNG,
and one of its important issues is due to its long-term, price determination and revision. Therefore, the
consumption of this fuel shows an increasing trend in recent years. This paper examines the types of
LNG contracts, the pricing of these contracts, and the relationship between the evolution of the price
setting system with the condition of revision, and the impact of global developments such as
liberalization, pandemic, and war, on this market. With this purpose, after introducing the types of
common contracts in the gas industry and introducing long-term contracts for the purchase and sale of
LNG, the author examines the types of pricing and methods of determining and revising the price and
the relationship between them and the role of changes in recent years, including market liberalization,
war, and epidemics in determining and revising the price.

Exchanges are generally in the form of liquefied natural gas (LNG) and pipeline natural gas
(PNG). Although historically, transactions through pipelines have been more than LNG, but this form
of transmission is geographically and geopolitically vulnerable and sometimes unresponsive. In
contrast, LNG exchange is more convenient, flexible and convenient for transportation and has
surpassed the method of transmission through pipelines over the past years. Therefore, nowadays,
transportation in the form of liquefied natural gas has become more common and through liquefaction
terminals at the source, transporting liquefied gas with special tankers, and converting liquid to gas at
the destination again, and on the other hand, the establishment of equipment and infrastructure
requires a huge investment, and in the meantime, the return of investment of the project financiers on
a regular basis in the upstream, midstream and downstream sectors, along with a Reasonable profits
are of great importance.

2- PURPOSE
The main purpose of this article is to answer to these questions: which are ways and price

© 0
THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE


https://doi.org/10.22067/economlaw.2025.87878.1366
http://orcid.org/0000-0003-3031-0109
http://orcid.org/0009-0006-4383-4349
https://lawecon.um.ac.ir/

V¥ (yliano 3 7mls YF oylad oY) 0,90 cgoladl 3gis Aoliidls Yo

determination and revision methods in LNG Contracts in global markets? What is the relationship
between the evolution of price determination system in contracts with price revision condition? How
was the effect of global changes in recent years such as market liberalization, Russia invasion of
Ukraine , energy crisis In Europe and epidemic diseases, in this area?

3- METHODOLOGY

With this goal, the author has used the latest articles and books including Latin and Iranian
books, researches and sites which were related to the discussion topic to research this issue and in this
way, with a descriptive-analytical method, after introducing the types of common contracts in the gas
industry and introducing long-term contracts for the purchase and sale of LNG, the types of pricing
and the methods of determining and revising the price and the relationship between them have been
investigated and the role of recent changes such as market liberalization, war, etc Pandemics have
dealt with price fixing and revision.

4- FINDINGS

From the past until now, in the gas industry of countries and at the international level, numerous
gas contracts have been signed according to geographical, economic, political, etc. are used. In a
general classification, these contracts include: gas field allocation contract, gas supply and delivery
contract, gas pipeline contract, and LNG purchase and sale contract. Contracts for the supply of
liquefied natural gas (LNG) in the form of contracts for the purchase and sale of LNG have a long
history. Initial projects date back to the mid-1900s, and despite the growth and development of the
role of single-shipment and short-term contracts as alternatives, these contracts have retained their
role as a powerful tool for gas exchanges. Initial contracts were non-flexible agreements between the
buyer and seller over a period of 20 years with limited capabilities to modify the rights and
obligations of the parties to the contract in a non-flexible business model. Following the response to
various structural changes including market liberalization in North America and Europe and changing
the principles of supply and demand, gas supply contracts have become increasingly flexible and
general procedures are moving towards greater flexibility in price terms and other conditions.
According to the definition of the International Group of LNG Importers, a short-term contract is a
contract with a duration of less than five years, although in practice, short-term contracts with a
duration of five to ten years have been concluded. Long-term sales and purchase contracts have a
duration of 20 to 25 years, and through long-term commitments, manufacturers aim to create a long-
term ROI flow in high-cost projects.

Many experts believe that LNG purchase and sale contracts are in fact a chain of operations and
contracts that are closely related to each other and should be considered as a whole. New players in
the LNG market and the advancement of technology, this chain has moved from such integration to
the separation of each sector and becoming more specialized. In any case, LNG projects still operate
as a chain to a large extent and from the beginning of the chain, they act as a link between the
upstream and downstream sectors in the form of gas supply, liquefaction, transportation and
reconversion of liquid to gas in the downstream sector, and finally the sale of liquefied natural gas in
this chain. Some of the important features of this type of contract include the parties to the contract,
the amount, the condition of receiving or paying, the type of currency, the duration, and the
destination clause.

Pricing based on the best and most efficient method is very important and vital in long-term
contracts for buying and selling LNG. Due to the length of these contracts, the pricing cannot be
fixed, because with the passage of time and price fluctuations, the economic balance of the contract
will be lost. Therefore, the price determination should be based on an index based on which with
changes in the market price, the price of natural gas is liquefied, the subject of the contract is also
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changed, and disputes in the contract process are prevented. Indicators have always been used for this
purpose, and debates over which method can better represent the basic characteristics of the LNG
market continue not only academically and among academics, but also among activists in this field.
These contracts are traditionally concluded in a long-term manner, and the price is determined in a
fixed price, based on the price of oil, the price of gas (competition between gas and gas), as well as a
combination of oil price and gas price.

5- CONCLUSION

The findings showed that determining the price based on the price of gas at the gas poles or the
method of gas-to-gas competition is a more efficient method and better reflects the market realities.
Hubs, hubs, or business centers are conventional locations for participants in the gas or electricity
market. The exchange price of electricity or gas in a place where there is a network of gas pipes or
power transmission lines is considered as a pricing indicator in other exchanges in the market.
Sometimes the hub is not physical and takes a virtual form. This means that the physical delivery does
not necessarily take place at the same place of exchange, but in fact at other nearby points.

On the other hand, any index used for pricing always has the possibility of losing the economic
balance of the contract for various reasons, and in such a situation, applying the price revision
condition can restore the balance to the trade relationship and prevent further disputes and the
severance of the trade relationship. In the revision conditions, the beginning of the revision process is
either without the initiating event or on the basis of a starting event. The condition of the revision
periodically or without commencement event is either an automatic revision on a specific date during
the term of the contract (e.g. every three years) or that one party has the right to initiate the review
process at specified intervals. One of the advantages of this method is that the revision operation
occurs in a simple manner and therefore prevents disputes about whether the revision clause is
applicable or not. In general, the revision clause is a part of the contractual arrangements in order to
prevent disputes and is one of the types of price adjustment clauses in the contract. In other words, it
is stipulated in the contract that in case of an increase or decrease in the costs of performing the
contractual obligation, the parties should negotiate and the price of the contract should be adjusted.
Therefore, the origin of such a right is only the agreement of the parties to the contract, and the
important point is that this condition should be set in such a way that in case of the need for
renegotiation, failure to reach an agreement on the new price and referral of the dispute to the arbitral
tribunal, the adjudicating authority does not have extensive authority in the proceedings and the
decision issued is not based on determining the price or the pricing formula, because such a result can
make the parties agree with the price or formula. to determine a price that they did not consider at all,
and thus the agreed-upon aspect of the contract is questioned. Accordingly, most long-term contracts
prompt one or both parties to revise the contract price in response to unpredictable changes in the
market. The result is that over time, with the change in the pricing method from oil to gas and the
creation of a wave of revision in the contracts concluded based on the oil index, it was found that the
change in the pricing system affects the condition of revision in the price.

Considering the different bases of pricing and related complexities, it seems necessary to include
the condition of revision and analysis, as well as the occurrence of some global developments such as
disease, war, the adoption of new policies by governments such as market fluidization, re-examination
of these contracts from the perspective of price determination and revision methods, and even the
duration of the contract. The studies showed that the occurrence of the epidemic disease did not
directly and alone affect the price revision, although the occurrence of this disease and the resulting
guarantine in the long term caused a decrease in demand in the market and consequently a sharp
decrease in the price. Political and military tensions are among the factors affecting this area. Russia's
war against Ukraine and Russia's embargo on Europe showed that changes in the energy supply sector
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in these countries on the one hand have led to an increase in revision judgments, and this change in
price is not only in Europe and has affected the whole world, on the other hand, it has led European
countries to cut off dependence on fossil fuels, which can also affect the future years. The amount of
demand for natural gas and the final price of this fuel will have an impact. Another influential factor
in this area was market liberalization, which directly affected the determination of the price based on
gas, because the method of determining the price based on gas poles was one of the components of a
free market and showed its effect on the contracts that were priced based on the oil index, in the form
of registering a request for price revision.

In the Iranian legal system, due to the increase in the costs of doing work, materials and
manpower, it is possible to make adjustments in the contract through the inclusion of a condition, in
order to negotiate the parties to revise the price in a certain range that does not cause the exchange
parties to be unknown. However, it seems that the fundamental change of circumstances compared to
the time of concluding the contract, which in many countries provides the possibility of renegotiation
and modification or termination of the contract under the name of hardship and similar facilities, has
not been accepted, and the party that has been in difficulty as a result of the new conditions seeks to
restore the balance to the contract and avoid losses under other headings. Hardship means the
occurrence of a fundamental and fundamental change in the contract in such a way that the conditions
at the time of the contract have changed in a way and it will be possible to implement it at a high cost,
which will lose the economic balance and be in conflict with the contractual justice and the necessity
of contracts. Regarding the identification of changes as fundamental and fundamental changes, and
also in the case of identifying such conditions by the parties or the investigating authority, the way of
reaction to its occurrence and the results obtained have led to different and sometimes contradictory
discussions and views in different legal systems. Regarding the contracts for the purchase and sale of
LNG, due to the fact that they have an international character and expand beyond the national borders
of the countries, domestic views have become less and it is necessary to pay attention to the
procedures and soft rights at the international level in this regard, which is also the case with the
contracts for the purchase and sale of LNG that are also concluded in Iran will be extended. The
Convention on the International Sale of Goods has been silent in this regard and in other sources such
as the Principles of International Commercial Contracts and Unidroit, this issue has been identified as
a change of circumstances and the result in both sources with slight differences is good faith
negotiation between the parties and referring to the court for termination or modification. Therefore, it
can be seen that hardship can also be a means of renegotiation for the continuation of the commercial
relations of the parties and the establishment of economic justice lost in the contract, but with the
difference that one of the conditions for its realization is unpredictability and the occurrence of very
extraordinary and difficult conditions in the execution of the contract. Therefore, unlike the
renegotiation clause, the terms and manner of which are agreed upon in advance in the contract, in
hardship, the situation has not been predictable in a conventional way, and the parties will agree to
continue the relationship with the modification of the contract. In the Iranian legal system, hardship is
not accepted and in cases of extraordinary circumstances that cause an imbalance in the economic
status of the contract, the aggrieved party can request the modification of the contract based on the
rules and principles of Iranian law.

Finally, this article aims to show that by including some conditions such as the condition of
deviation of the cargo or the removal of other conditions such as the destination condition and paying
attention to the gaps in the contracts regarding the way of regulating, for example, the revision clause,
it is possible to help the continuation of the trade process in this market with less cost and disputes. In
particular, not paying attention to some contractual points can lead to exorbitant costs in gas contracts
with large amounts of investment. In this way, by managing the effects of global changes on the
contract, it is possible to help the continuation of investment and activity in this clean energy.
Although in European contracts, buyers act in a coordinated manner under the rules and guidelines
issued by the Council of Europe and related agencies, the Asian market does not have such
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coordination and centralization, and operates separately and is regulated at the national level. It is
more desirable that there should be some kind of cooperation between the exporting countries in this
region as well, because any change in the amount of supply and demand in the domestic market of
each of the governments will ultimately affect the price of LNG in the whole region.

Keywords: LNG sale and purchase contracts, market liberalization, price determination, price revision
clause.
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1- INTRODUCTION

Although people's participation in the management of public affairs has existed in various forms
throughout the world for the past few centuries, in the last decade, another type of democracy has
been implemented in many academic circles, which is participatory democracy. In participatory
democracy, there is a great emphasis on citizen activism, transforming citizens from voters into active
activists. In this type of democracy, the people do not simply elect the rulers, but rather directly
supervise their performance and, alongside them, manage the public affairs of society in all three
branches. Participatory democracy is a new type of democracy that allows citizens to play an active
role in public decision-making. It is the opposite of representative democracy and allows citizens to
participate directly in the political and social affairs of society on an ongoing basis. Participatory
democracy seeks to improve relations between rulers and citizens through intermediary institutions
such as civil society or non-governmental organizations. Participatory democracy is a type of direct
democracy because citizens have the right to participate in public decision-making, and voters
implement the public decisions. In this system of governance, citizens influence public decisions and
determine public priorities and demands, and it includes participation in the implementation of public
decisions and monitoring their implementation.

2- PURPOSE

The necessity and importance of research is rooted in the daily intersection of the administration
and the people, which causes the daily intersection of the rights and obligations of the two and the
duty of the administration to meet the needs of citizens and seek their help in managing public affairs,
and crowdsourcing can pave the way for this participation. This article seeks to explain the
effectiveness of how people are involved in the administration of public affairs and the impact that
this intervention will have on the emergence of participatory democracy. Crowdsourcing is one way
to achieve participatory democracy that is also widely used in administrative law. Crowdsourcing can
be used in modern administrative law to attract public participation. One of these cases is in the field
of policy-making, regulation and legislation; the main part of participation has long been related to the
development of community laws, which has its roots in ancient times, and in lands such as Greece and
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Rome, people were consulted to make important decisions. In modern societies, due to the principle
of the rule of law, there is a need to examine the nature of law and how it is formed. If the will of the
people is to be the criterion, then the laws in society must be based on their will, so that the people's
wishes can be met. When laws and regulations are unilaterally determined by rulers, the wishes of the
people will certainly be less reflected in them. For this purpose, crowdsourcing can be used in
lawmaking to formulate regulations.

3- METHODOLOGY

Participatory democracy seeks to increase citizen activism in achieving their goals and is closely
related to crowdsourcing. Crowdsourcing is the process of entrusting a project to a large group of
citizens. Crowdsourcing is a method of participating in an activity in which a set of small tasks is
divided among individuals separately from a large group in such a way that they can be aggregated
and put together. Crowdsourcing is participation and collaboration within the framework of collective
wisdom. The word crowdsourcing is a combination of the two words population and outsourcing;
therefore, crowdsourcing means outsourcing to a mass of people, usually through a public call.
Crowdsourcing attempts to harness the creativity, initiative, and ideation of citizens. The goals of
crowdsourcing are to capture people's ideas in the administration of public affairs, provide solutions
to solve community problems, and make decisions to administer certain matters in a non-hierarchical
manner. Citizens voluntarily and consciously cooperate with the government and are consulted. Often,
the method of attracting and employing them is through a public call on the Internet and social
networks. The main question is what are the challenges of crowdsourcing as one of the methods of
realizing participatory democracy in the Iranian administrative system? The main issue is to examine
the crowdsourcing process as one of the important components of the emergence of democracy and its
impact on the durability and consistency of participatory democracy. The article is organized into four
sections under the titles of crowdsourcing and participatory democracy, crowdsourcing and people-
centered economic legislation, crowdsourcing in the urban management system, participatory
democracy, and participatory economy, and then the Findings and results are presented. This article,
using a descriptive-analytical approach, examines library sources, uses a questionnaire tool, and
presents successful examples of implementing aspects of participatory democracy in some societies. It
points to the role that some elements of this type of democracy play in achieving widespread public
participation, and analyzes the most important examples of its impact on the economy and general
management of Iranian society.

4- FINDINGS

Many countries have recognized the right to regulation for citizens and have used crowdsourcing.
In 2011, crowdsourcing was used on the Internet to revise the Icelandic constitution. Some
governments, such as the United States, Australia, Slovakia, Norway, Colombia, Argentina, Spain,
Flanders, Norway, Italy, Kosovo, Hungary, and Japan, have set a quota for applicants and have
committed to accepting citizens' ideas in the field of urban regulations. In Iran, steps have been taken
in the field of crowd sourcing laws and regulations. In the Law on Continuous Improvement of the
Business Environment, executive agencies are required to inquire about the opinions of economic
organizations when drafting or amending regulations. The regulation on the necessity of registering
and informing regulations in the database of laws and regulations related to the business environment
emphasizes that executive agencies are required to inform the public and economic activists about the
draft regulations on their websites one week before issuance so that there is the necessary opportunity
to express the opinions of the public or economic activists and organizations. The guidelines for
drafting regulations related to the business environment also consider the need for a prior public
survey on business laws. The Islamic Consultative Assembly conducted a public consultation on the
comprehensive plan for urban management and control of foreign goods imports, and the Ministry of
Interior conducted a public consultation on the draft law on national divisions. Secretariat of the
Expediency Discernment Council launched a crowdfunding campaign in 2019 to formulate general
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cyberspace policies. This year, the State Administration and Employment Organization published two
drafts to gather public opinion. The “Direct Participation of Citizens in Legislative Affairs” plan,
under the internal regulations of the parliament for direct participation of citizens in legislative affairs,
states that whenever five hundred thousand people eligible to participate in the elections to the Islamic
Consultative Assembly sign a request to pass a law on a specific issue, the parliament must review it.
The administration can also invite people too many daily activities and, by announcing public calls on
the Internet, request ideas for its functional and organizational shortcomings. Regarding the design of
public urban spaces such as squares, gardens and parks, public cultural and artistic centers,
environmental protection and plant and animal species, determining the amount of payment, the
method of receipt, the occupations and professions subject to taxation, and the method of spending
taxes, it left it to the people. The more the administration moves towards interacting with citizens and
the private sector and gives them freedom of action, the less interference it will have in the
management of the economic affairs of society.

Acrticle 44 of the Constitution of the Islamic Republic of Iran emphasizes the possibility of people's
participation in the economy, and the general policies of the administrative system and the general
policies of Article 44 of the Constitution place great emphasis on people's participation in the
economy.

In this document, the government is required to transfer any activity that is not covered by Article
44 of the Constitution to the private and cooperative sectors by the end of the Fourth Development
Plan. Transferring these activities to non-governmental sectors will not only allow citizens to
participate in the administration of public affairs, but will also boost the economy, diversify economic
activities, and multiply wealth and inject it into smaller businesses and economic institutions. The
general policies of national production, support for Iranian labor and capital have also provided for
the possibility of people's participation and entrusting matters to them, and special attention has been
paid to low-income groups in society to provide conditions for the activities of various economic
sectors, especially non-governmental sectors, and thereby achieve economic development. The Law
on Removing Barriers to Competitive Production and Improving the Country's Financial System has
provided progressive measures to facilitate the business of the private sector and cooperatives and to
involve small production sectors and knowledge-based companies, and various tax discounts and
facilitating the issuance of licenses for carrying out certain matters by the private sectors have been
considered. Currently, due to administrative centralization, the administration interferes in many
economic affairs, which reduces the activity of the private sector and cooperatives. In the Iranian
administrative system, the administration has not yet provided suitable conditions for privatization.
This is while the modern management of public affairs requires privatization, outsourcing, and
entrusting the administration of public affairs to the private sector in order to both reduce government
ownership and provide opportunities for economic activity for individuals. Privatization in the field of
economy requires economic decentralization; as much as possible, economic enterprise affairs should
be entrusted to the private sector, cooperatives, and non-governmental centers, and government
enterprise should be reduced. One of the solutions to attract public participation in economic affairs
from the administration is outsourcing. Delegating some of the non-essential duties of the
administration to citizens leads to public participation in the administration of public affairs. This
reduces government interference and government monopoly. Today, many progressive administrative
systems have prioritized allowing citizens to participate in economic activities and freedom of
economic activities.

5- CONCLUSION

Participatory democracy is a new type of democracy that places great emphasis on the public
participation of citizens in all public areas of society's governance and considers elections as a means
of selecting leaders as one of the forms of participation. In this type of democracy, citizens, alongside
managers and rulers, are decision-makers and activists in the administration of public affairs in
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society, and they participate in the administration of public affairs through surveys, online comments,
elections, referendums, crowdsourcing, proposing laws, approving public budgets, proposing policy,
etc. This broad participation is reflected in all aspects of life, from culture, politics, and economics to
public administration. Participatory democracy seeks to increase citizen activism in order to fulfill
their desires, and is often a way of attracting and employing them through public appeals on the
Internet and social networks. Today, in democratic societies, people's participation in the legislative
sphere is considered a symbol of the people's right to sovereignty in social spheres. In Iranian
administrative law, this capacity and scope for citizens to participate in the management of public
affairs and participation in the economy has not been used much, and the public has not been given a
suitable opportunity, and the general public, especially the young generation without capital and
support, have not benefited from this economic participation. There are several reasons for this,
including the conflict of interests between managers and the people (who, out of concern about
cutting the rent chain, consider the people their competitors) and the flaws in the process and cycle of
economic crowdsourcing of real privatization. This means that if we consider crowdsourcing to
include the regulation, implementation, and supervision of crowdsourcing, in the Iranian
administrative law system, despite the provision of crowdsourcing and economic participation in the
field of fundamental rights, the conflict of interest has caused that, firstly, the opinions of the people
and experts are not used in decision-making regarding the areas of privatization and the method of
transfer (defects in the decision-making and regulation cycle), secondly, in the implementation, a
competitive approach and the selection of the best scientific and feasible plans for crowdsourcing are
not accepted (defects in the implementation cycle of crowdsourcing), and finally, impartial and
scientific supervision is not carried out by the supervisory authorities (defects in the supervision
cycle). To overcome the current situation and develop public participation, it is necessary to provide a
legal basis for public participation by changing current laws, and to create the basis for creating
participatory democracy by expanding privatization and allowing citizens to engage in free economic
activity and reducing obstacles to commercial and economic activity. In the Iranian administrative law
system, crowdsourcing can be used to both lead to collective wisdom and pave the way for greater
citizen participation in the administration of administrative affairs and a move toward administrative
democracy, so that the scope of the government's economic activities can also be reduced. The
administration can invite people to participate in many of its activities and to improve and update its
affairs, and by announcing public calls on the Internet, it can request ideas for its functional and
organizational deficiencies, so that it can improve its performance through these new ideas.

Keywords: Participatory democracy, administrative law, participatory economy, right to
participation, crowdsourcing.
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1- INTRODUCTION

Contracts are a common means of distribution and exchange of wealth. The parties to the contract
act in their own interest and each of them wants to be the winner of the transaction, take as much as
possible and give as little as possible. Thus, the commercial profit is obtained and it becomes an incentive
for money circulation. The law also considers profit-seeking as legitimate and a prerequisite for
contractual freedom. Sometimes the inequality of the exchanged values is so great that disrupts the
economic balance of the contract and the scale of justice deviates to one side. Therefore, since the
economic balance of contracts is one of the main goals and indicators in contract law to realize
commutative justice, in Article 416 of the Civil Code, the legislator has provided for the right of
termination due to evident deception for the victims of economic inequality.

Oppositely, the parties usually deprive themselves of the options and invalidate them, especially the
option of lesion, in order to stabilize the contract and prevent the termination of the transaction. There was
a disagreement among the courts and the jurisprudence experts as to whether invalidation of lesion
includes all circumstances. Finally, the General Board of the Supreme Court issued unanimous verdict
No. 821 and clarified that "Pursuant to articles 416 et seq. of the Civil Code, in cases of 'gross' fraud, the
deceived party has the right of termination (the option) in accordance with other conditions. If the waiver
of the right is conditioned under Article 448 of this law, depending on the circumstances of reasonable
behavior, the aforementioned condition is outside the highest levels of lesion which is conventionally
considered 'Grosser Fraud™. Therefore, the purpose of the parties from insertion of lesion clause merely
includes evident deception and doesn’t involve higher levels, i.e. "grosser fraud", because they didn't have
inherent consent in its waiver.
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However, distinction of evident deception from grosser fraud for contract termination is one of the
fundamental challenges, because the correct distinction of evident deception from grosser fraud by a
judge is like a therapist who correctly diagnoses a disease and avoids the unpleasant consequences of a
misdiagnosis. Thus, a correct diagnosis by adopting a correct and close to the truth method can lead to the
economic status restitution of the deceived party or contractual stability and the maintenance of the
economy of the concluded contract and according to circumstances, misdiagnosing can cause economic
failure or the destruction of a contract that has been unjustifiably terminated. Hence, there has always
been an effort to determine a certain and understandable criterion to distinguish evident deception and
grosser fraud. In the legal texts, the "grosser fraud™" degree is not mentioned and only in the unanimous
verdict of 821, grosser fraud has been ruled as one of the legal resources. On one hand, the civil law
generally declared custom as the criterion for identifying lesion. Thus, in order to identify grosser fraud it
IS necessary to refer to custom by extrapolating the criteria of Article 417 of the Civil Code. In the cases
where the waiver of the evident deception option is conditioned, in distinction of gross fraud from grosser
one it must be investigated whether the custom pays attention to the state of the parties or the
circumstances of that transaction or the type of similar transactions or the type of people. Since paying
attention to the unstable and unsteady arbitration of the custom makes it difficult to maintain the justified
and legitimate economic interests of the parties, in order to secure these interests and the intention of the
parties, special attention should be paid to the specific circumstances of the transaction and the parties and
only in cases of ambiguity, one should pay attention to a typical behavior in transactions. Therefore, using
a suitable method in determining the degree of lesion maintains the economic balance of the parties and
the legitimate economic interests, prohibits unhealthy competition and the acquisition of illegitimate
benefits, prevents economic failure and failure of the financial markets, etc.

Therefore, according to the aforementioned unanimous verdict on evident deception and grosser
fraud the challenges of their identification are examined. In paragraph 1, we will examine the levels of
lesion option; in paragraph 2, we discuss the benefit of separating gross fraud from grosser fraud and
criticize unanimous verdict No. 821; and in paragraph 3, we discuss the criteria for identifying evident
deception and grosser fraud and its economic efficiency.

2- PURPOSE

In stipulating waiver of a level of lesion option in transactions, the correct identification of lesion
levels based on the unanimous verdict No. 821 has a direct effect on the survival and stability of the
contract and maintaining the economic balance. Thus, the interpretation of the mentioned condition in the
courts and the solution to resolve the challenge of distinguishing lesion option's levels should be in such a
way that ensures legal and judicial efficiency in terms of economic aspect. Therefore, identifying the
levels of lesion based on the state of the parties and the type of transaction has the efficiency effect on the
market.
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3- METHODOLOGY

This study is applied in terms of purpose and descriptive- analytic in terms of methodology and
nature. The necessary data and statistics were collected by library method.

4- FINDINGS

Lesion has inconsiderable, gross, and grosser degrees. In order to identify the degree of lesion
against the waiver of option clause, one should pay attention to the present customs, i.e. the status
and intention of the person doing the transaction and the circumstances of the transaction.
Identifying lesion degrees with a legal-economic approach will cause contractual stability,
especially in terms of maintaining the economic system of the parties and the market.
Differentiating the degrees of lesion with an economic approach leads to achieving the highest
profit with the lowest cost. Hence, distinguishing the degrees of lesion according to the present
custom has Pareto-type efficiency, as the reallocation of benefits improves one's status without
making others worse off.

5- CONCLUSION

By the issuance of unanimous verdict No. 821, the highest level of lesion, i.e. the grosser fraud
which has been used repeatedly by lawyers and jurists was accepted and the levels of lesion legally
divided into negligible lesion (simple lesion), non-negligible lesion in gross amount and non-
negligible lesion in grosser amount and had prescribed support. The basis of identification and
criteria for determining and distinguishing these cases has been assigned to the general custom.
According to Article 417 of the Civil Code and the aforementioned unanimous verdict, the basis for
identifying lesion is the contractual custom and the reasonable behavior of individuals. At first, the
legislator has resorted to generic custom to identify simple lesion, evident deception, and grosser
fraud and has considered the general and conventional criteria as the basis of customary loss. The
jurists have also considered a generic criterion (financial loss) as a criterion for recognition and
identification, provided that there are no subjective reasons to the contrary; otherwise, for
subjective and special reasons the generic criterion will be excluded from the generality and one
should pay attention to the specific case and act on it. The legislative process of the Civil Law and
Article 419 demonstrates the same principle that in dealing with the criteria for distinction of
evident deception from grosser fraud the court should initially consider generic custom
based on reasonable behavior and conventional custom. If the generic custom doesn’t
neglect in differences of the exchanged values or considers the amount to be grosser, it
dictates the positiveness of the option. Then, the party (deceived party) who claims that the
specific circumstances governing the contract and the special conditions of the parties at
the time of the conclusion of the contract to be contrary to a typical behavior bears the
burden of proof. If it's proven, the generic criterion is removed from the circle of
discrimination and the subjective standard is replaced, so the loss is eliminated and gross
lesion is identified and separated from grosser fraud. From the economic viewpoint, this
analysis is more compatible with the commutative justice of the contract and according to
the circumstances can fairly maintain or revive the economy of the contract and the parties.
In an orderly society, the existence of security in transactions and economic order is
crucial; on the one hand for thrive of transactions and, as a result, the creation of wealth
and its circulation, and on the other hand, for entrepreneurship. The parties must have a
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precise criterion, to determine the boundary between negligible or ineffective lesion by
"evident and waivable deception”, and the non-waivable lesion by "grosser fraud”. And in
case of any dispute, they can be sure that by filing lawsuit in judicial authority, the court
determines these limits based on a specific legal criterion and resolves the dispute by
referring the matter to an expert. Currently, the status of grosser fraud has been legalized
based on unanimous verdict 821, and the non-affectation of waiving evident deception on
grosser fraud has also been clarified, but there is no fixed standard on how to identify and
determine these two. We suggest that Article 417 of the Civil Code should be amended and
the provisions of the unanimous verdict should be included in the text of Article 417, as a
result, grosser fraud is not invalidated by the evident deception waiver clause. On the other
hand, like the provisions of the former article 417, the legislator should set the criteria for
determining evident deception to be more than one-fifth to a quarter of the price, and the
criterion for grosser fraud to be more than a quarter of the price or more than one-third of
the price during the transaction. So that judicial experts don’t get deadlocked in expressing
their opinions with the excuse of customary differences and according to Article 19 of the
Law of Experts and Article 262 of the Civil Procedure Law and by relying on specific legal
criteria, they can express their opinions explicitly, reasoned and justified, and clear the way
of courts in dealing with cases and lawsuits related to lesion option.

Keywords: Economic Balance; Evident Deception and Grosser Fraud; Unanimous
Verdict Number 821; Contractual Stability; Customary Criterion; Generic and Subjective
Criterion.
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1- INTRODUCTION

The importance of regulation has increased over the past 40 years and this has played a key role in
economic growth as well as an important part of social progress; Because currently governments tend
to interfere less in providing direct services, as a result, regulation has become a large part of their
actions. Currently, governments are increasingly using contractual combinations, laws and other
regulatory tools to achieve a wide range of social and economic goals.

With the passing of several decades and numerous and various researches, this concept, like other
subjects and concepts in the field of human sciences, has undergone changes and transformations; In
such a way that all the elements in the previous definition can be questioned and challenged:

Is the intervention in the matter of regulation, only in economic affairs and with the appropriate
approach in this field?

Is the government the only regulatory institution?

Are laws and regulations the only regulatory tools and mechanisms?

If the answer to all the above questions is no; In this case, what definition of regulation can be
provided that is comprehensive in all its points and types?

In the opinion of many thinkers, regulation is a legal approach in the way of government
intervention, which is mainly with the tools of law and regulations and with the purpose of exercising
control, and especially looking at the background of its emergence, mainly in the economic field. It is
realized. This issue seems to have several reasons: firstly, regulation is an emerging term that the
efforts of many researchers to recognize its meaning are consequently affected by its primary source;
Secondly, this concept was crystallized by experts, who were mainly experts in fields such as law,
economics, policy making, etc.; Therefore, the subject has been looked at with a specific analytical
lens, influenced by the relevant field. Also, the administration of the country's affairs is a multi-
faceted matter, and in order to analyze its various issues, especially those related to public and
government affairs, it is necessary to apply different ideas in the fields of law, political science, and
management. Govt. and... looked into the theories of economics, sociology, psychology, etc. to
analyze the events with a complete view. Although part of the existing literature directly and
indirectly refers to the innovative methods of regulation; But the current research is innovative in this
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sense that it has been tried to review the theoretical and research literature related to regulation in the
first step, focusing on: definition, tool, regulatory institution and also through the lens of different
sciences, until a To obtain a general understanding of the concept of comprehensive regulatory
process, taking into account all its dimensions, and in the next step, scientific-research articles
published in recent magazines in recent years were studied, according to the results of the first step. be
evaluated.

So it seems; Considering the range that exists in relation to the concept of regulation in the
literature; Other extended definitions can be considered. In these definitions, the regulatory process
can be direct or indirect, by governmental or non-governmental actors, in economic or hon-economic
matters, for the target population that can be governmental or non-governmental, and in any form.
The first definition, which is more general, is abstract; Because it is confined within the framework of
government rules and institutions, and of course with the stipulation that all regulatory institutions and
laws are not at the same level.

2- PURPOSE

The primary root of the concept of regulation was in the field of economics and law. The
connection of economics with this field, due to the issues in regulation that were related to this field,
and the connection of the field of law from the point of view that laws and regulations are the only, or
better said, the most important means of regulation. It is considered gray; That is, in the initial
definitions, regulation includes the government's intervention in economic affairs through the
establishment of laws and regulations. The review of the literature in the field of regulation shows;
Despite the extensive research that has been done in relation to the concept of regulation; Currently,
there is no comprehensive and precise definition of it, which is agreed upon by all thinkers in the field
of regulation. Therefore, the purpose of this research is: to identify the scientific, conceptual,
instrumental and institutional scope in the field of regulation and also to evaluate the articles
published in this field.

3- METHODOLOGY

In the first step, the theoretical and research literature related to regulation, focusing on: definition,
tool, regulatory institution, and also through the lens of different sciences, was carried out in a
descriptive-analytical way to get a general outline of the concept of regulatory process. A
comprehensive approach should be achieved by considering all its dimensions.

In the next step, scientific-research articles published in recent magazines were studied in recent
years to be evaluated according to the results of the first step; This stage was done in the way of
critical review by examining 43 articles related to the concept of regulation in the period of 2020-
2023.

4-  FINDINGS

Evaluation of selected articles showed; Despite the influence of different sciences in the field of
regulation, 72% of all articles have benefited from the field of law and 16 articles, i.e. 37% of all
articles, have been written with the approach of economics. In 26 articles, i.e. 60% of all articles,
regulation is defined as regulation. 29 articles, i.e. 67% of all articles, considered law and regulation
as the only regulatory tool. In 37 articles, i.e. 86% of all articles, government institutions are
introduced as regulatory bodies.

Although the influence of the field of economics as a basic science in examining the concept of
regulation has been decreasing in recent years, nevertheless, issues are still being investigated in
researches. have economic roots or at least have special consequences in this field. According to the
conceptual and functional range that was examined in the first and second part of this article,
regulation can have a special place in all the different social issues that become a problem in the scope
of a government. be The review of the reviewed articles indicates a conflict in the content of the
researches; How is it possible that regulation is considered equivalent to regulation and its only tool is
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the law, and at the same time, when introducing regulatory institutions, authorities other than the
government are considered by the researcher?! This conflict is realized in two ways, the first case is
when the secondary regulatory body is still government or public; But it does not have the authority to
make laws and regulations. The second state also includes a situation where apart from the
government, private and civil institutions are also considered as regulators; However, non-
governmental organizations are completely different from government organizations in terms of the
origin of power. Another point in the evaluation of the articles is the introduced tools, which are
mainly about the law, regulations and rules, and finally some other limited tools are mentioned. At
present, none of the reviewed articles addressed the mechanisms of behavior change in regulation, if,
as mentioned, these mechanisms are more result-oriented than previous tools and achieve the goal of
regulation. They guarantee more. In other words, to the extent that the presence of non-governmental
actors becomes more colorful and the roots of the investigated issues move away from the economic
field, the use of initiative in regulation becomes more important.

5-  CONCLUSION

Comprehensive regulation means "the process of developing rules and regularizing public
behavior"; That is, the cycle that begins with the identification and definition of regulatory standards,
in accordance with the goals of governance, based on the principles, institutions and norms of society;
And it is implemented by using innovative tools and mechanisms.

As a result, to modify the mechanisms of society administration; Scientific, conceptual,
instrumental and institutional transformation in regulation is essential.

On this basis, it is suggested:

When it comes to the regulation process; It should be noted that the elements and relationships
between these elements, in the form of a regulatory cycle, determine the comprehensive regulatory
process. The most important element in regulation that requires intervention is the regulatory element.
The regulatory element includes a range that sets standards and rules based on governance goals;
Therefore, paying attention to the activation of social and civic capacities as a regulator, as well as
paying attention to initiative, should be paid attention to by researchers and, in the next step, by rulers.

In the introductory discussions of the article, it was discussed that one of the reasons for the
limitations in the definitions of regulation is a one-sided and single-discipline view of this issue,
which is mainly through the lens of disciplines such as law and The economy has been borrowed and,
as a result, the most important regulatory tools have been considered to establish rules and
regulations. Another issue that is a place for reflection; Gender is the issue that has been investigated
by researchers. If the emergence of some issues are due to a legal vacuum (assuming that they are
carefully rooted), this issue is not a reason to prescribe legal solutions in the face of other issues. In
other words; Many social issues are rooted in the lack of cultural, educational, religious, etc. areas of
the society; Therefore, in solving them, the use of other existing capacities, with the help of
innovative tools and methods, can be more effective in regulating the subject.

Keywords: Comprehensive Regulation, Regulatory Tool, Regulatory Institution, Critical Review.
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1- INTRODUCTION

Environmental issues, particularly climate change, have long-term impacts that are not confined
to the present era. Described as a “super wicked problem,” these challenges require significant
investment and regulatory efforts to mitigate their effects. Governments and investors face the dual
challenge of adapting to environmental threats and dealing with legal uncertainties. The public sector
alone cannot address these challenges, necessitating private sector collaboration for financing and
transitioning towards a carbon-reduction economy. This shift leads to new contracts and commercial
disputes, particularly in the context of environmental regulations. The paper explores the role of
commercial arbitration in resolving such disputes, highlighting its neutrality and enforceability under
the New York Convention. However, the confidential nature of arbitration may not be suitable for
environmental disputes, which often involve public interest.

Commercial arbitration, in light of environmental disputes, has expanded beyond private and
state relations to encompass public and international issues. In recent decades, globalization and the
privatization of state functions have fostered diverse collaborations between states and private actors,
often involving environmental obligations. These commitments are reflected in commercial contracts
and, in the event of a dispute, are referred to international commercial arbitration. The rise in “public-
private arbitrations” involving public interests signifies these changes.

The development of environmental legislation and climate change has impacted commercial
arbitrations, leading to the formation of new claims and defenses based on environmental laws.
Commercial arbitrators face challenges in interpreting and enforcing contractual obligations,
especially in cases where new laws may be considered force majeure or affect specific industries.
Ultimately, arbitrators must decide how to consider these laws and their impact on the parties’
obligations.
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2- PURPOSE

Commercial arbitration is a recognized method for resolving disputes arising from commercial
contracts, particularly in large-scale industrial projects with significant potential environmental
impacts. Arbitration clauses allow parties to opt for arbitration instead of general courts when disputes
arise. However, when these disputes involve environmental issues, specific complexities emerge that
require special attention. This section will examine the capability of commercial arbitration to resolve
environmental disputes.

In major commercial contracts, especially those related to industrial projects that can
significantly affect the environment, arbitration is proposed as a mechanism for dispute resolution.
Such a clause permits the contracting parties to take their disputes to arbitration rather than to public
courts in the event of a disagreement. Nevertheless, when the disputes pertain to environmental
matters, questions arise regarding the arbitrators’ jurisdiction and expertise in this field. Arbitrators
must possess sufficient knowledge and experience in environmental-related areas to adjudicate the
disputes fairly and effectively. Furthermore, there may be a need to consider international and
national environmental laws and regulations, which can introduce their own set of complexities.

3- METHODOLOGY

This research is written in a descriptive-analytical way by considering, reviewing and analyzing
existing legal sources such as books, articles and laws and regulations.

4- FINDINGS

Environmental disputes have unique characteristics that may not be suitable for resolution in
every judicial forum, particularly due to their technical nature and time sensitivity, especially those
related to climate change. To address these unique features, parties in commercial contracts can adopt
specialized procedural rules, such as the optional rules of the Permanent Court of Arbitration for
environmental disputes, which are tailored by a committee of arbitration and environmental law
experts to meet the needs of environmental disputes.

Environmental disputes are uniquely complex and often require specialized forums for resolution
due to their technical nature. The International Chamber of Commerce (ICC) has highlighted the
importance of accessing appropriate expertise, particularly in climate change-related disputes. This
flexibility in arbitration allows parties to choose arbitrators with specific qualifications and applicable
laws. The selection of arbitrators is a critical decision, especially in environmental cases, where
technical expertise is paramount. Institutions like the Permanent Court of Arbitration provide lists of
specialized environmental arbitrators to aid in this process.

The irreversible nature of environmental damage necessitates the availability of interim measures
in arbitration. Parties can seek provisional orders from national courts or emergency arbitrators to
prevent further harm before the arbitration process is fully underway. This ensures that the arbitration
can address the dispute without the situation worsening due to procedural delays.

International commercial arbitration, despite being defined by the parties’ autonomy, can
encompass environmental disputes that incidentally relate to commercial conflicts. However, the
private nature of arbitration and its confidentiality can conflict with the needs for transparency and
public participation in environmental disputes, potentially leading to public distrust in the arbitration
results and the arbitration mechanism itself.
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Avrbitral tribunals must follow the substantive law stipulated by the parties, but in the absence of
such specification, they can determine the law governing the nature of the dispute. This includes
applying mandatory laws related to the seat of arbitration or the countries where the arbitration
agreement or award is intended to be enforced. Arbitrators have a responsibility to create a
transnational public order that conveys justice embodying non-commercial or humanitarian values.

Ultimately, commercial arbitration may not significantly impact the development of international
environmental law, as arbitral awards are only binding between the disputing parties and often remain
confidential. This can lead to inconsistent decisions and the lack of a stable judicial practice,
negatively affecting the development of environmental law. Arbitrators must apply the appropriate
law and consider relevant environmental obligations when necessary.

The confidentiality of arbitration, while not precisely defined, is inherently linked to its
contractual nature, allowing only the disputing parties to participate. This confidentiality, which
covers the proceedings, evidence, and decisions, contrasts with the need for transparency in
environmental disputes, where public participation is crucial. The Hague Rules on Business
Acrbitration, uniquely, mandate public hearings unless otherwise agreed by the parties, highlighting a
tension between traditional confidentiality and the call for greater civil society involvement in
environmental matters.

The role of amicus curiae, or ‘friend of the court’, allows entities like NGOs, educational
institutions, and others with an interest in the dispute’s outcome to contribute, albeit without direct
access to the proceedings or documents. Their participation is generally at the discretion of the parties
or the arbitral tribunal, depending on the rules governing the arbitration. For instance, the Swiss Rules
of International Arbitration permit third-party intervention upon consultation with all involved parties.

While the Permanent Court of Arbitration’s rules remain silent on amicus curiae submissions in
environmental disputes, arbitral tribunals have broad discretion in procedural matters. This discretion
can extend to considering amicus curiae submissions, especially when the arbitration’s outcomes have
broader public implications, as seen in investor-state disputes. However, this does not necessarily
resolve the inherent tension between arbitration’s private nature and the need for transparency in
environmental obligations, particularly when parties might seek to circumvent environmental
commitments. The integration of amicus curiae can potentially balance the private nature of
commercial arbitration with its benefits, but it’s not a definitive solution to the challenges posed.

5- CONCLUSION

In conclusion Governments and public entities regularly enter into contracts with private
companies, including concession agreements, public service provision contracts, and others. Whether
these contracts are concluded in the capacity of commercial activities of the state or in the exercise of
sovereign authority, environmental disputes may arise in both cases. In most instances, arbitration
clauses are included within these contracts. Those affected by environmental damages are not limited
to the direct parties to the dispute but also include the general public and other stakeholders. This
characteristic of environmental disputes conflicts with the nature of commercial arbitration, which is
designed for the private resolution of disputes.

Regarding confidentiality, there is currently no uniform practice concerning the confidentiality of
arbitration. The typically confidential nature of commercial arbitration and the absence of a doctrine
based on judicial precedent increase the risk of inconsistent decisions. As long as there is no codified
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law in this area, establishing a consistent practice will remain challenging. Additionally, while arbitral
awards may have a persuasive impact on subsequent arbitration tribunals, they are not binding on
other tribunals. Undoubtedly, the majority of parties in commercial arbitration are private entities that
place significant importance on confidentiality, to the extent that imposing a general law on
transparency could be seen as a deterrent, reducing the appeal of commercial arbitration as a dispute
resolution mechanism.

Adopting an exception in the style of the Brazilian model, though seemingly attractive, may raise
other issues: enforceable criteria for distinguishing public-private disputes, the competent authority to
determine whether these criteria are met, and other related matters will remain ambiguous.
Transparency is one of the significant challenges in the arbitration process. The confidential nature of
commercial arbitration diminishes its attractiveness for resolving environmental disputes. The lack of
transparency in investor-state arbitration has been one of the main reasons for recent and widespread
opposition to this method of dispute resolution. Some countries have taken steps to increase
transparency in investment arbitration.

Regarding the intervention of third parties in disputes, where the parties have not explicitly
agreed to the submission of amicus curiae briefs and the relevant arbitration rules are silent, the matter
is left to the discretion of the arbitral tribunal. After consulting with the parties, the arbitral tribunal
may invite or allow a person or entity that is not a party to the dispute to submit a written brief on an
issue within the scope of the dispute. Under most arbitration laws, the arbitral tribunal has broad
discretion over procedural matters. In cases where the parties cannot reach such an agreement,
arbitration rules that explicitly consider the intervention of third parties may serve as a basis for
accepting amicus curiae submissions.

Considering the above, commercial arbitration could be welcomed as an institution for resolving
environmental disputes, provided that arbitration organizations and environmental institutions
leverage the flexible features of commercial arbitration and establish mechanisms to make this
institution more suitable for addressing environmental disputes.

Keywords: Public interest, Amicus curiae, Confidentiality, Expertise.
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Perenco v Ecuador LTD. v The Republic of *
Ecuador and Empressa Estatal Petroleos de
(Pertoecuador), Interim Decision on  Ecuador
Environmental Counterclaim, 11 August 2015,
No ARB/08/6 ICSID Case
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https://iccwbo.org/publication/icc-expert-rules-
english-version
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International Bar Association’
Chartered Institute of Arbitrators”

IBA Rules on the Taking of Evidence, above T

n 60, Articles 5(2)(c) and 6(2); CIArb Protocol for

the Use of Party-Appointed Expert Witnesses in
International Arbitration, above n 61, Article 4.
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See e.g., Cour de cassation, Judgement, 30 "
January 2019, No 14-23.822(‘Whereas, the
annulment judge is the judge of the award,
admitting or denying its insertion into the French
legal regime, and not the judge of the case for
which the parties have entered into an arbitration
agreement;  that under the pretext of
unsubstantiated objections based on the violation of
Article 1502.3 of the Code of Civil Procedure, the
objection, which accuses the Court of Appeal of
not having censured an error of law allegedly
committed by the arbitrators, only seeks a review
of the merits; that it cannot be upheld’—automated

translation)
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PCA Environmental Rules, above n 38,
Article 26(3)

ICC Rules of Arbitration, above n 36, Article
28(2)

lex arbitri’
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PCA Environmental Rules, above n 38,
Article 33(1

ICC Rules of Arbitration, above n 36, Article
21(1

UNCITRAL Arbitration Rules, above n 45,
Article 35(1)
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41)
The arbitral tribunal shall proceed within as short a
time as possible to establish the facts of the case by
all appropriate means.
2)
The arbitral tribunal may decide to hear witnesses,
experts appointed by the parties or any other
person, in the presence of the parties, or in their
absence provided they have been duly summoned.
3)
The arbitral tribunal, after consulting the parties,
may appoint one or more experts, define their terms
of reference and receive their reports. At the
request of a party, the parties shall be given the
opportunity to question at a hearing any such
expert.
4)
At any time during the proceedings, the arbitral
tribunal may summon any party to provide
additional evidence.
5)
The arbitral tribunal may decide the case solely on
the documents submitted by the parties unless any
of the parties requests a hearing.
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2Article37(2):

After consulting the parties, the arbitral tribunal
may allow one or more third persons or entities
that are not parties to the dispute to file a written
submission with the arbitral tribunal regarding a
matter within the scope of the dispute.

3 PCA, Optional Rules for Arbitration of
Disputes Relating to the Environment and/or
Natural

Resources (2001)
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1- INTRODUCTION

Digital asset has become universal economic phenomena and means record or representation of value that is
exclusively stored, displayed and administered electronically, on or through a virtual platform or database. It is
capable of being subject to a right of control, enjoyment or use, regardless of whether such rights are legally
characterised as being of a proprietary, obligational or other nature, and it is capable of being transferred from
one party to another, including by way of voluntary disposition. So the term digital asset is extremely broad and
captures a huge variety of things including digital files, digital records, email accounts, domain names, in-game
digital assets. This definition has been developed through the creation of block chain technology and
cryptographic assets and led to creation of NFTs, ie tokenization of real world physical assets (such as real
estate) and other intangible assets (such as monetary obligations, contractual obligations, intellectual property,
etc.) and even other digital assets by smart contracts.

As the value of digital assets continues to increase, their use as security becomes interesting and some
countries and international organizations have tried to regulate special laws or documents to respond to this
economic need; Also in Iranian economy, the development of digital assets and their acceptance as security by
institutions parallel to the banking system in practice, makes it necessary to pay attention to this issue and
determine its rules and legal effects in legal system.

In particular this article address the use, by private parties, whether natural or legal persons, of digital assets
as security for credit and focus on situations where the parties contractually agree to create a security interest in
a digital asset, so as to secure the performance by the security provider or another debtor of its secured
obligation(s) vis-a-vis the secured creditor and enjoy priority over the security provider’s other creditors.

It is important to answer to this question that is it possible for parties to contractually agree to create a
security interest in a digital asset, so as to secure the performance (for example loan repayment to bank) by the
security provider and entitle the secured creditor to satisfaction of its claims and to enjoy priority over the
security provider’s other creditors? and if it is possible, under which circumstances the security right creates and
be effective against third parties?

The validity of transactions based on digital assets (and especially cryptocurrencies) is doubtful in some
legal systems and the issue of which types of financial rights (things in possession or things in action) these
assets will be subject to, has created legal challenges about the possibility of using them as security, because in
some systems, "guarantee” can only be created in relation to the tangible things; In addition to the fact that this
type of assets can not be physically possessed even in the assumption that they represent a real world asset.
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THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE


https://doi.org/10.22067/economlaw.2024.89930.1403
https://orcid.org/0000-0003-4474-8179
https://orcid.org/0000-0003-3299-1542
https://lawecon.um.ac.ir/

VPY lino 9 3l (FF o louds () 0,90 (golaidl god> dolildls  VY#

Also the conditions for creation and perfection of security right in digital assets, according to the special
characteristics of this type of assets including intangibility, possession through access to the right of control and
transferability distinct from traditional property need legal review.

In Iranian legal system, mortgage, among other forms of guarantee contracts, has the widest application but
the conditions of receipt and material objectivity of mortgaged property, make the objectivity of property
limited to material objects. Some modern laws, introduce guarantee as contract according to which, it is possible
to conclude any type of guarantee contract, concluding tangible specified object or intangible specified object
such as digital assets. But the main question is that what is the legal relationship between mortgage and
guarantee contract?

In order to respond to recent legal challenges, various countries and relevant international organizations have
made efforts the results of which, can be seen in the form of laws and international documents. However, there
are still various problems and challenges regarding the use of digital assets as security in different legal
systems, including Iranian legal system which this article aims to answer.

2- PURPOSE

The increasing economic value of digital assets, has drawn attention to use them as security in economic
markets especially for obtaining credit. A example of this is the first Bitcoin-backed loan granted in 2002 by
Goldman Sachs (an American banking and financial services company). In another example, one of the
subsidiaries of the French bank, Societe General, issued tokens (as part of digital assets) that can be used as
security by customers to obtain credit. In Iranian law, Peyman digital currency has been launched by Phoenix
company which is supported by four national banks, Melli, Mellat, Parsian and Pasargad and the owners of this
token, can get credit by using it as security. Also, Saderat Bank's electronic asset verification system (SET)
grants loans to its customers by accepting all types of assets (tangible and intangible such as digital assets) as
security.

Despite this feeling of global need towards accepting the economic value of digital assets and consequently
providing the grounds for the possibility of using this category of assets as security in order to obtain credit by
their owners, different legal systems have different positions regarding the possibility of using this type of
property as security and this issue has lead to formation two different approaches in this regard.

Since lack of legal certainty in some legal systems about using digital assets as security, restrains the further
use and creates considerable risks, the recent research aims to explain the point of view of supporters and
opponents of using digital assets as security and to state the terms and conditions of creation and perfection of

security right in digital assets, a matter that has not been considered independently by Iranian legal researchers.

3- METHODOLOGY

The library and documentary are the most commonly used research methods in this article and the collection
of information is done through the review of books, articles and international documents about using intangible
and especially digital assets as security.

4- FINDINGS

The findings indicate that in order to consolidate the property rights of individuals and the freedom of the
parties in their contracts, the legal system of property must provide the possibilities of using all the benefits of
the property (both real and financial), including using them as security, for the owners of all types of assets,
including digital assets; This would, by placing digital assets in the ranks of physical assets, lead to full support
for the owners of this type of assets, prevent the abandonment of tjem, generate more income, increase their
influence in the market and facilitate the commercialization process of them for their owners.

For creation and perfection of security right in digital assets, the formal and substantive conditions vary
according to the approach of different legal systems and existing international documents in this field; For
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example, in some documents and systems, creation of the security right is subject to the conclusion of a written
contract and its perfection is subject to registration of that right in the comprehensive registration entity.

5- CONCLUSION

This research with an analytical-comparative approach and according to some international documents has
reached the conclusion that in order to respond to the new need of using digital assets as security and based on
the legal and economic foundations, the opinion of the proponents of using digital assets as security is superior,
because it is in line with the principle of freedom of contracting and strengthens the principle of ownership and
its efficiency, and it is superior by increasing safety and motivation in transactions, reducing costs and the
number of lawsuits and optimal allocation of resources, increasing the efficiency of the security contracts and
ultimately commercializing this type of assets.

Understanding these principles, legal systems and various international organizations have developed
regulations and documents regarding the acceptance of using digital assets as security and its conditions.

The formal and substantive conditions governing the security right in digital assets depend on the
considerations of the national laws of countries and international related documents, and among them, the point
of view that the creation of the security right depends on the conclusion of a written contract and its perfection is
subject to registration, is more compliant with legal principles. It seems that according to the principle of
consensuality of contracts in Iranian law, the security right in digital assets creates by the agreement of the
parties (either written or oral) and the deprivation of the right of control from the pledgor and it will be effective
against third party by registering security right in the comprehensive registration entity (listed in Article 9 of the
Production and Infrastructure Financing Law), also this system has deficiencies that need to be resolved.

As said, in order to use digital assets as security, it is necessary to transfer the right of control (equivalent to
the right of ownership or possession of physical property) from the security provider to the secured creditor.
Although This method would protect the security right of secured creditor, but also can put the right of
ownership of security provider in danger. To solve this problem, the right of control can be transferred to the
trustee agreed by the parties or it would be possible to block the security provider’s right of control in the
blockchain system so that, he would not be able to carry out conflicting transactions on the digital asset; As a
result, simultaneously both security and ownership rights are protected.

Keywords: Guarantee, Mortgage, Creation of security right, Effectiveness of security right, Intangible
property.
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1- INTRODUCTION

The ICSID Arbitration Court is considered the most successful international arbitration
institution in this field in settling investment disputes between capital governments and investors,
which has created numerous procedures since its establishment.One of the most important established
procedures is around the concept of ((investment contract)).The ICSID Convention has not provided a
definition of investment contracts in Article 25, which has caused the arbitration procedures in many
cases to try to explain the limitations related to the confirmation of investment ontracts.In this regard,
one of the most important criteria was presented in the case of Salini against the Moroccan
government, in which several restrictions are considered for the approval of an investment, one of the
most controversial of which is the criterion (assistance to the economic development of the host state)
that since its introduction, it has been the subject of many discussions among academics and judges,
and in fact, it is the most challenging restriction among the restrictions presented in the Salini
case.Investigating this important issue, why the important criterion ((assistance to the economic
development of the host)) cannot be applied uniformly in international arbitration courts and how to
avoid its removal in the arbitration procedure, is the subject of the analysis presented in this article.

2- PURPOSE

Since one of the most controversial criteria for recognizing an investment contract in the
criterion presented in the Salini case is the criterion ((assistance to the economic development of the
host country)) and the theory that this criterion in the economic development of the host country,
which is usually the countries are developing, it plays an important role and if realized, it will play an
important role in economic development and as a result increase the welfare level of the host
countries;In this study, the authors aimed not to remove this criterion from the standards that make up
the concept of investment contracts under the title of ICSID Convention, while expressing the
challenges related to it, they have presented solutions to preserve it.

3- METHODOLOGY

In this research, the authors have explained the complexity of the concept of economic
development in the first part of the article.In the second part of the article, the analysis of the reasons
related to the non-acceptance of the host government's contribution to the economic development
criterion in the Salini case has been analyzed, and in this section, referring to the numerous arbitration

@
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opinions that have been issued in this regard, which show different arbitration procedures in
Regarding the criterion of helping the economic development of the host government, the problems
related to this criterion have been specifically analyzed.In the third part of the article, according to the
problems analyzed in the second part of the article, solutions have been provided to prevent the
removal of this criterion. The material presented in this research, which was collected with the method
of reading books and with the tool of taking notes, shows that in facing the problems related to this
criterion, it is necessary to pay attention to new methods of investment and also to adopt a flexible
approach to fulfill the requirements of this The criterion is essential.

4- FINDINGS

In its introduction, the ICSID Convention mentions the realization of the economic
development of the host country as one of the goals of the ratification of the convention, and for this
reason, beyond the limitations and requirements contained in the Salini case, the need to pay attention
to the economic development of the host country has been among the primary goals of the ICSID
Convention.For this reason, although arbitral tribunals have commented in various cases, even some
of them to remove the requirement to help the economic development of the host country, from the
restrictions necessary to confirm investment contracts, but since usually the investment host countries
are developing countries. By maintaining this criterion, although by adopting the approaches proposed
in this research, it is possible to re-emphasize the necessity of realizing the economic development of
capital host countries which, if realized, can be considered important elements in improving their
economic status.The materials presented in this research show that in facing the problems related to
this criterion, it is necessary to pay attention to new investment methods and also to adopt a flexible
approach to fulfill the requirements of this criterion.In this regard, on the one hand, it is important to
pay special attention to the possibility of realizing the concept of investment through investor
participation in new investment methods, as well as intangible assets such as technology transfer and
technology in a specific industry and even according to some authors, it is more important than
concrete investments such as the construction of a highway, and on the other hand, a slight adjustment
in the possibility of fulfilling this criterion can also lead to the non-fulfillment of the necessary
restrictions. It will help for the concept of investment and make the courts face less problems in
evaluating the existence of this criterion.Regarding the adjustment that should be considered; Instead
of evaluating the requirement (contributing to the economic development of the host country) and
instead of checking whether this concept has been fulfilled or not, the arbitrators can focus on whether
it was possible to participate in the economic development of the host country at the time of the
contract. is it or not.Therefore, the arbitral tribunals should focus on the potential of the investor's
participation in the economic development of the host state at the time of investment, instead of
completely eliminating this criterion, which can naturally end up being detrimental to the host
governments, and instead of focusing on the final result of the investment.

5- CONCLUSION

One of the most important goals of concluding investment contracts, as mentioned in the
introduction of the ICSID Convention, is to help the economic development of the host country.This
goal, as one of the predicted criteria for verifying the existence of an investment contract, has been
addressed in numerous cases, and the international investment arbitration procedure has shown that it
was the most controversial criterion.In some cases, arbitrators have refused to accept it as one of the
limitations of verifying investment contracts due to the difficulties associated with verifying this
criterion on the one hand and due to the ambiguity in how to distinguish the elements of this criterion
on the other hand.On the other hand, in some cases, this standard has been followed and in some cases
it has been adjusted.For example, in the case of Phoenix Action against the Czech Republic, the
solution to save this criterion from elimination is to modify it so that instead of limiting participation
or assistance in the economic development of the host country, attention should be paid to the ability
or potential to realize economic development.It should be noted that some arbitral tribunals have
considered this objective not as one of the limitations of investment verification, but simply as one of
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the objectives of investment contracts under the title of ICSID and for this reason, they emphasize that
there is no need to pay attention to this criterion in the arbitration process. However, the authors,
carefully in different theories about the criterion of helping the economic development of the host
country, believe that the existence of this criterion is necessary to meet the conditions of international
investment contracts, at least in its adjusted form;Because if we consider one of the basic goals of
investment contracts as mentioned in the convention to help the development of the host country, this
goal should be included in the conditions of investment contracts to ensure its fulfillment. There must
be a spirit and purpose governing these types of contracts.In fact, the existence of the criterion of
helping the economic development of the host government can be a turning point in promoting
investment and the willingness of countries to grant concessions and support to international investors
in their territory;Because if the economic development of the host country is realized, since the
investment contract has an effective role in this development, the realization of this importance can
lead to the promotion of international investment contracts as much as possible.

Keywords: Economic Development Criterion, International Investment Irbitration, ICSID, Host
State, Investor
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5 A contribution of money

& A certain duration

" An element of risk

8 Economic development of the host state

9 Salini Costruttori S.p.A. and ltalstrade S.p.A. v.
Kingdom of Morocco, ICSID Case No. ARB/00/4,

Decision on Jurisdiction, 52 (July 23, 2001).
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(2014: 234)

1 SABA FAKES v TURKEY, Award (14 July
2010), para 111
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il o8> 4l (Butler and Tarawneh, 2024: 113)
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! The International Centre for the Settlement of
Investment Disputes (ICSID)

2 Conciliation

3 Essential requirement of the consent of the parties

4 Rasia FZE and Joseph K. Borkowski v. Republic

of Armenia, ICSID Case No. ARB/18/28, Award,

20January 2023, Paras.369-379.
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(Kaufmann-Kohler, Lalonde, Stern), 220; for
other tribunals following this view, see Saba
Fakes 110

5 KT Asia Investment Group B.V. v Republic of
Kazakhstan, ICSID Case No. ARB/09/8,
Award (17 October 2013) para 172; Mabco
Constructions SA v Republic of Kosovo,
ICSID Case No. ARB/17/25, Decision on
Jurisdiction (30 October 2020) para 301,
Saba Fakes v Republic of Turkey, ICSID
Case No. ARB/07/20, Award (14 July 2010)
para 111.

b As early as 2015, it was observed that ‘there
seems to be a move away from Salini to a
simpler test involving contribution, duration
and risk’ in Border Timbers Limited, Timber
Products International (Private) Limited, and
Hangani Development Co. (Private) Limited
v Republic of Zimbabwe, ICSID Case No.
ARB/10/25, Award (28 July 2015) para 285.
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Cdge Caple  Jdody ohgds  ais pl sl bjee
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olej ©de ((Jg) wrew Jhee JlaS)le & il oy
xilgs )5 Jlmo op) ot 3 MelS S 3929 9 e
g drwgi 4y SaS Hlxe oad JYaswl (Koo Byl 5l .cd
Slyome g WS (o pSain 1) 3 Glajlee @l (ljee
I olre cal el pogMe )y gy slpeS S
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S8 ol Gy rand Ll g by J a5 dged 939 Cunes
Tl ond ol o ybjae <93 53 oy ol )y
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! Alpha Projektholding GMBH v. Ukraine, ICSID
Case No. ARB/07/16, Award of 8 November
2010 (Robinson, Alexandrov, Turbowicz),
312.

2 Zachary Douglas

3The International Law of Investment Claims
(2009) at 190.

41CSID Case No. ARB/06/2, Decision on
Jurisdiction of 27  September 2012
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daly € liSalop? laica Mams Gl (S a e
MTeas salgs A bl s
4 LS (605 don > s CSOB asigy po
il olie 1S dawg p e w6 B )4l
2 g0 Shlie )5 gl okigy cpl 3 (gyald lad Lasl
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g Sl & S sl () 8 o b o el
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8 Malaysian Historical Salvors Sdn, Bhd v
Government of Malaysia, ICSID Case No.
ARB/05/10, Decision on the Application for
Annulment (16 April 2009) para 80(b).

9 Positive and significant contribution

10 Requirement of significance

Olemd 35l 45 JOY MINING 6354y, Jte yobs & bwly ) 3.7

oS Syl el ki o g el By yulen VF SOL asl
Joy Mining ) ceus (5LS ,ns (o3l dawg 4
Machinery Limited v Arab Republic of
Egypt, ICSID Case No. ARB/03/11, Award
Vifiuales ) (on Jurisdiction (6 August 2004).

.(and Waibel, 2021: 137

12 Malaysian Historical Salvors SDN, BHD v. The
Government of Malaysia, Award on
Jurisdiction, ICSID Case No. ARB/05/10,
(May 17, 2007), 123.

13 Ceskoslovenska obchodni banka, a.s. v Slovak
Republic, Decision of the Tribunal on
Obijections to Jurisdiction, ICSID Case No.
ARB/97/4, (May 24, 1999), 64 (hereinafter
Ceskoslovenska obchodni banka).
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8 L]t 4SS sl ly e K o5
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Olbjre Cgd drwgi 53 &S )l whew cul Al 390 53 (5 ka3
o 3 e ST L gt (6pSolal wl oloe 45 L
S (ool ae U e ol Slal 9 20,0 dgn g cnlS
Pl (S oXgy 4 0diS (Sduwy (sy9b Caa b b
ade MHS (gloes 15 Vb @il Jlo yob ) Ll, o
Sl @S pMel olBoly odigy cpl j b slpiides il
23 biwe 4958 (olabl Ay 4 SaS )3 g pie?
18 S Kppo? dalS 15 couSly 1) Jbous gol ol Ve

L A subjective exercise

2 Manchester Securities Corporation v Republic of
Poland, PCA Case No. 2015-18, Award (7
December 2018) para 371; MNSS B.V. and
Recupero  Credito  Acciaio N.V v
Montenegro, ICSID Case No.
ARB(AF)/12/8, Award (4 May 2016) para
189; Philip Morris Brand SARL, Philip
Morris Products S.A. and Abal Hermanos
S.A. v Oriental Republic of Uruguay, ICSID
Case No. ARB/10/7, Decision on
Jurisdiction (2 July 2013) para 188.

3 Cannot seriously be questioned

4 Salini Costruttori S.p.A. and Italstrade S.p.A. v
Kingdom of Morocco, ICSID Case No.
ARB/00/4, Decision on Jurisdiction (23 July
2001) para 57.

S Patrick Mitchell v Democratic Republic of the
Congo, ICSID Case No. ARB/99/7, Decision
on the Application for Annulment of the
Award (1 November 2006), para 33.

® Significant Contribution

" Malaysian Historical Salvors, SDN, BHD v
Malaysia, ICSID Case No. ARB/05/10 (17
May 2007) para 123.
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8 Merits of the dispute

®Victor Pey Casado and President Allende
Foundation v. Republic of Chile, ICSID
Case No. ARB/98/2, Decision (Sept.25,
2001), 232.

10 Ad-hoc Committee of Mitchell

1 patrick Mitchell v. The Democratic Republic of
Congo, Decision on the Application for the
Annulment of the Award, ICSID Case No.
ARB/99/7, Nov. 1, 2006), 33.
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o)y Y was ol CSOB s MHS Salini slaoss,y
D50 adle soges gdlie sly (Wil ()l 8Glo s 35l
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Vilgas 151 w3l L ¢ (Sinclair et al, 2022: 188) 34350
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Jke sl (Wahab et al. 2022: 26) 555 3ixe jhxe (]
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1 Be made for public interest

2 To transfer know-how

3 Enhance the Gross Domestic Product of the host
country

4 Make a positive impact on the host State’s
development.

5 Jin Hae Seo v Republic of Korea, HKIAC Case
No. 18117 (27 September 2019) para 105.

® Consortium Groupement L.E.S.I. - DIPENTA v.
People's Democratic Republic of Algeria,
ICSID Case No. ARB/03/8.

"Victor Pey Casado and President Allende
Foundation v. Republic of Chile, ICSID
Case No. ARB/98/2
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5 Benefit was not lasting

6 Konya llgin Elektrik Uretim ve Ticaret Limited
Sirketi v Republic of Turkey - ICSID Case
No. ARB/02/5 - Decision on Jurisdiction - 4
June 2004.

7 Sustainable development

8 Protection of the environment
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10 Social development
11 Good governance

(Collins, 2023: 84) ‘.l
QG SeS Jlrs )2 29390 polic Cudld pus -Y-Y
LBl arwgs
4SSl ogad K day B ASS
g Cudlad pae p YD &S liee jodS (g3laidl dawss
rolis ) pleal 3529 )l jlxe cul (39 50 comy Bl
w5 Ol b pegad cnl 3 ol psrde ol oximy S
Oyl st lge £9590 93 L Lo Jlae ul Sl il
€ solas8l dnws» (glime Wb Cunso alag > 4] padge
GBS (KgSs dliwe &Sl gpdge (megd g 98 Slad
S Glgisds dbl,E S g byl daly (gl 4S5l 2gng
Aoy & SeS wl cdld S S alope a8
2 Nl oo Lhlasdl arwgr oyl 45" WS b <y (golaidl
S daSome ogas pl 43 Dgd i ‘_’j 3laidl glixo
Jeazd (Kimyd bl oo o L1 4eSowa? 3,87 )Ly
SNo )8 LS )lSele s (@bl p3 1) 310518 a4 0
s g ey JB L e o & 2)lse
ks by ol coge 4 a8 il ausly sxilgs gy (ooladl
ol 5 ol odds dtwily obj)l SHo (golaidl dnwgi 3io
P 1y drwg porte 5l (6900t Hlme deSe gBly 1D odigy
e s slasil b S gloyw glie a8 e bl
olaiBl & Cund pasie 188 D9 ol b S puwy
35 05, o Ul D ] wl 0s5s by a8 ol 92
2 ol Bl ol by cal Mo Bl a5l
3 S)ledd 3,8 5 Jaine 35 cgd oai] gl oguas
oSlre a5 55 4 3pd e o5U s oyl j Losas o
Lewly oyl 53wl Y€l 55k (P cdawg & SaS paie
Slazel cpl 5l sillo ade  MHS o9y 0 Jlo jobo
ol 568 el ()] cunlo 4 dngi b cilu o)l 3 a8 g
Tobs sbylE Jb e 0 )y e y9iS dxg gl ]
PUENW R Dy CB|9 Cou dyge 0dgy (e D aS
b o caiiod 1 sl (e cgd dmwgs )3) sog

! Phoenix Action Ltd v. Czech Republic (ICSID
Case No. ARB/06/5, Award, 15 April 2009.

2 MHS v. Malaysis, Award, supra n. 39, at para.
138.

3 Self evidence

4 Salvage contract
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4 The existence of an investment must be assessed
at its inception and not with hindsight.

5 Mabco Constructions SA v Republic of Kosovo,
ICSID Case No. ARB/17/25, Decision on
Jurisdiction (30 October 2020) para 296;
Spotdzielnia Pracy Muszynianka v Slovak
Republic, PCA Case No. 2017-08, Award (7
October 2020) para 289; Saba Fakes v
Republic of Turkey, ICSID Case No.
ARB/07/20, Award (14 July 2010) para 111.

8 Philip Morris Brand SARL, Philip Morris
Products S.A. and Abal Hermanos S.A. v
Oriental Republic of Uruguay, ICSID Case
No. ARB/10/7 (2 July 2013) para 207
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Valusgy EoBy 51 my Jalo ~Y-£

@SS ke Ghpdy pas BV 1 K (S

! MHS v. Malaysis, Decision on Annulment, supra
n. 3, at para. 123.

2 Economic Development

3 An ex-post facto analysis
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! Bridgestone Americas, Inc. and Bridgestone
Licensing Services, Inc. v. Republic of
Panama, ICSID Case No. ARB/16/34.

2 Bridgestone v. Panama, 8§ 1; United States
Panama Trade Promotion Agreement,
Pan.U.S., June 28, 2007 (hereinafter US
Panama TPA), https://ustr.gov/trade-
agreements/free-trade-agreements/panama-
tpa/final-text.
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1- INTRODUCTION

The Law on the Necessity of Official Registration of Immovable Property Transactions,
approved on 2022/11/27, initially presented to the Islamic Consultative Assembly in 2016 under
the title of "the plan of enhancing the credibility of official documents” and approved with
amendments in the meeting dated 2020/05/20, was subject to the amendments dated 2021/06/27,
2021/09/19, and 2022/08/31 to resolve the objections raised by the Guardian Council and
approved finally on 2022/11/27, and the Expediency Discernment Council of the System
recognized it as compatible with the System's expediency on 2024/05/15. The main purpose of
this law is to maintain and stabilize the ownership of persons on real estate through the exclusive
accreditation of official documents and to derogate from the accreditation of ordinary documents
in the field of immovable property transactions, leading to ensuring the stability and security of
transactions and expanding trust in legal and contractual relationships, reducing the number of
lawsuits and prolongation of proceedings, preventing sham transactions and transfers aiming to
escape from liability, preventing the commission of property crimes (such as the fraud and
transfer of the property of another and interfering transactions), preventing the unauthorized
acquisition of immovable property by foreigners (due to its considerable prevalence in recent
years in different regions of Iran), and organizing the market of immovable property transactions
in real estate agencies and consultants. Other important goals of approving the law include
transparency and state supervision and control in real estate transactions, especially as part of the
national territory, prevention of tax evasion, ease of online access to information related to
contracts, and facilitation of inquiries about the ownership status of immovable property.
However, one of the main factors leading to the approval of the Law on the Necessity of
Registration was the disadvantages of relying on ordinary documents in immovable property
transactions in courts, especially the ease of annulment of official documents through prior
ordinary transactions or with the help of witness testimony. This issue has worsened with the
approval of Article 62 of the Law of Permanent Decrees of the Country's Development Programs,
especially the contraposition of the exception provided for in the aforementioned article, which
considered ordinary documents with Sharia validity as valid and reliable against official
documents and practically blocked the jurisprudence's escape from the annulment of official
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documents and the application of Article 22 of the Law on Registration. Article 1 of the Law on
the Necessity of Official Registration of Immovable Property Transactions is a rebellion against
the well-known opinion of jurists and jurisprudence who considered informal real estate
transactions to be correct in contrast to articles 22 and 46 to 48 of the Registration Law and in
accordance to the views of the Guardian Council. To deal with the existing procedures, this law
enumerates some examples of transactions that need to be registered and provides a rule to
differentiate them. In addition, as a new measure, it seeks to determine explicit sanctions for the
non-registration of transactions by stating that many claims cannot be heard.

However, not only does Article 1 of the new law require analysis in terms of the transactions
that must be registered and the authority for registering legal deeds related to immovable property
has important differences with the previous regulations, but also one of the basic challenges and
ambiguities of the law is the failure to specify a substantive sanction for informal transactions. On
the other hand, one of the main bases of the approval of the new law has been the fulfiliment of
economic goals and functions, and to complete the legal discussions, the economic analysis of the
provisions of Article 1 of the Law on the Necessity of Registration is also necessary and
inevitable, so that in this way, the most important economic principles governing the analysis of
juristic bodies are studied in the new regulation with an emphasis on such aspects as efficiency,
dealing with opportunism, optimum risk allocation, reducing transaction costs, dealing with moral
hazard, increasing the credibility of transactions, and reducing legal claims and property crimes,
and the weaknesses and strengths of Article 1 are explained while strengthening and stabilizing
positive innovations and fixing its weaknesses and deficiencies. For this purpose, first, the legal
analysis of the provisions of Article 1 of the aforementioned law is done. Then, the economic
analysis of Article 1 of the said law, including the economic analysis of the basis of the enactment
of the article and the economic analysis of the rulings and the effects of the approval of the
article, is done.

The discussed Law has many ambiguities, gaps, and defects, especially in Article 1. The
purpose of this paper is to resolve these ambiguities and gaps, especially to clarify the legal deeds
that must be registered and the status of unregistered transactions. In fact, the present research
aims to show how the new is different from the previous laws, especially articles 22 and 46 to 48
of the Registration Law and Article 62 of the Law of Permanent Decrees of the Country's
Development Programs in terms of transactions requiring registration and the legal status of
unregistered deeds related to immovable property, and what innovations can be found in the new
law regarding the electronic registration of documents and the official transaction registration
authority. Accordingly, the present research seeks to answer this question: in addition to the sale
of immovable property, which contracts and even unilateral legal acts require official registration
in the field of transactions requiring registration, and in case of non-registration, are the
aforementioned legal deeds invalid or are they non-invocable against official documents, or are
unregistered transactions valid and effective? Another purpose of this research is the sanction of
non-registration of "transaction cancellation™ and its effect on subsequent transactions, for which
a new provision has been established in Article 1 of the Law on the Necessity of Registration and
it is apparently not compatible with our jurisprudence and legal principles. In addition, the
economic analysis of the provisions of Article 1 of the new law have also been among the
purposes of the present article.

2- METHODOLOGY

In this paper, to analyze Article 1 of the said from a legal and economic point of view, a
descriptive-analytical research method has been used with an emphasis on the interpretation of
the text. Additionally, the required data have been collected using the library search and have
been criticized and analyzed using the principles and tools of the interpretation.

3- RESULTS
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Analyzing Article 1 of the Law on the Necessity of Official Registration of Immovable
Property Transactions from a legal and economic point of view has led to the following results in
the present research:

1. Considering the transactions that must be registered, Article 1 of the Law on the Necessity
of Registration has differences from the previous regulations, especially Articles 46 and 47 of the
Registration Law and Acrticle 62 of the Law of Permanent Decrees of the Country's Development
Programs, both in terms of the legal deeds that must be registered and the sanction of non-
registration of transactions. Of course, comparing the sanction of non-registration of immovable
property transactions in the Law on the Necessity of Registration and the previous regulations,
especially the Registration Law, it should be said that in the previous regulations, the legislator
has only stated formally the sanction and has not clearly defined the informal transaction status
from a legal point of view.

2. Article 1 of this Law considers a group of legal deeds related to real estate as cases
requiring registration. Otherwise, they are subject to the sanction stipulated in this article: 1) legal
deeds whose subject or result is the transfer of the immovable property itself, including sale,
exchange, conveyance (whether for value or free), donation, advance sale of the building, hire-
purchase (which ultimately leads to the possession of the immovable property itself), bilateral
participation, possessory will, exercizing the right of preemption, and so on; 2) legal deeds whose
subject or result is the transfer of immovable property interests for more than two years (such as
rent, conveyance of interests, and testamentary disposition of immovable property interests),
assignment of easement right or establishment of the right of use for more than two years (i.e.
contracts creating right of use such as estate for years or life estate); 3) donation contract (the
effect of which is the redemption of the property from the owner or donor and the establishment
of the right of use for the beneficiary, and the intention to create it must be permanent) and
mortgage contract (the main requirement of which is the creation of collateral for the creditor or
mortgagor) in relation to immovable property; and 4) the commitment to create the
aforementioned legal deeds, such as the commitment to sell (whether it is in the form of a mutual
promise to sell or a unilateral promise to sell) and the commitment to advance sell the apartment.

3. When a transaction has been registered in the electronic document registration system, the
cancellation of said transaction must also be registered in the same system. It should be noted that
the verification and confirmation of the termination of the contract and the correctness of its
deeds require the judgment of a judicial authority or arbitration, such as the termination of the
contract due to the exercise of the option of breach of condition, the option of lesion or defect, or
the fulfillment of the termination condition, and in this case, after the decision of the adjudicating
body, the termination of the transaction must be registered and entered in the electronic document
registration system. Additionally, the termination of the contract may not require the issuance of a
decision by the court or arbitrator in such cases as the cancellation of the contract due to the
option of conditions, and in these cases, it can be concluded from the contraposition of Note 1 of
Acrticle 1 of the Law on the Necessity of Registration that the termination of the transaction must
be registered in the system and it should not wait for the court order or the arbitrator's decision.

4. Undoubtedly, the biggest ambiguity and the most important challenge of the Law on the
Necessity of Registration is the lack of determining an explicit sanction for not registering
substantively the transaction in the electronic document registration system, because instead of
determining the legal status of the unregistered transaction in terms of validity, invalidity, non-
invocablity, and so on, the legislator has been satisfied with inadmissibility and invalidity of
claims and evidence related to immovable property transactions.

5. From the point of view of economic analysis, the official registration of real estate and
related transactions will reduce numerous legal claims, including the claim to prove the sale and
the requirement to draw up an official document and prove the ownership, which account for a
large number of ongoing claims in the courts. Additionally, conducting official transactions will
eliminate the possibility of transferring the property to two or more people, fraud, and interfering
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transactions. Considering invalid the informal transactions of immovable property, the first part of
Article 1 of the Law on the Necessity of Registration and its notes have actually considered real
estate as certified goods that can be easily identified and transferred. In other words, these
properties are no longer pure consumer goods, but they will have a high economic turnover.

4- CONCLUSION

This Law approved on 2022/11/27, which was not approved by the Guardian Council after
going back and forth five times between the Islamic Consultative Assembly and the Guardian
Council and finally was recognized as compatible with the System's expediency after being
amended by the Expediency Discernment Council on 2024/05/15, has been approved to establish
the ownership of persons on immovable property through the exclusive crediting of official
documents and discrediting of ordinary documents in the field of transactions related to real
estate. The most important requirements for passing the law were to guarantee the stability and
security of transactions, expand trust in legal and contractual relations, deal with the omission of
articles 22 and 46 to 48 of the Registration Law, validity of informal transactions related to
immovable property from the jurisprudence points of view following the well-known opinion of
jurists, and even cancelling official documents with the help of prior ordinary documents or the
testimony of witnesses and judicial presumptions, which was greatly facilitated and expanded
especially after the enactement of Article 62 of the Law of Permanent Decrees of the Country's
Development Programs, as well as reduce the number of lawsuits and prolongation of
proceedings (especially lawsuits related to proof of ownership, enforcement of transactions, the
necessity of drawing up an official document, declaration of annulment of interfering
transactions, and annulment of official documents drawn up), prevent formal transactions and
transfers aiming to escape from liablity, prevent property crimes, organize the market of
immovable property transactions in real estate agencies and consultants, make easy online access
to information related to contracts, facilitate inquiries about the ownership status of immovable
property, prevent tax evasion, and supervise and control real estate transactions (as part of the
national land) by the government. Therefore, the approval of the law in question is generally
considered a valuable and positive measure. Maybe it should have been approved years ago and it
would have been even better if the legislator and jurisprudence remained faithful to the provisions
of the Registration Law like some well-known jurists. However, the new law has many
ambiguities, challenges, difficulties, and complications, and it is obvious that addressing all of
them is not possible in a single paper. Accordingly, the present research seeks to analyze only
Acrticle 1 of the law from a legal and economic point of view and leaves the investigation of other
issues and articles to other research works.

In line with previous regulations and of course, with some fundamental differences, Article 1
of the Law on the Necessity of Registration considers it mandatory to register legal deeds related
to immovable property in the "electronic document registration" system. According to the first
part of this article, transactions whose subject or result is the transfer of property itself or the
transfer of immovable property interests for more than two years, the assignment of the easement
right or establishment of the right of use for more than two years, as well as donation and
mortgage contracts for real estate and commitment to create the aforementioned legal deeds must
be registered in the system. Otherwise, the legislator in the position of determining formal
sanction considers inadmissible and invalid the claims and evidence related to unregistered real
estate transactions in judicial, quasi-judicial, arbitration, and administrative authorities, and no
legal suit, criminal complaint, or petition related to said transactions, such as the proof or the
execution of the transaction, the cancellation of the official document of ownership, the obligation
to draw up the official document, expropriation, eviction, the obligation to fulfill the obligations
contained in it, and the transfer of the property of another, are not heard. Therefore, although the
legislator has not stated the substantive sanction for the unregistered transaction, the tone of the
article and the inadmissibility and invalidity of all lawsuits and evidence related to informal
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contracts indicate that the legislator considers the aforementioned transactions invalid and
accordingly, the lawsuit for the extradition of considerations is regarded the only lawsuit that can
be heard. Additionally, the legislator considers mandatory "the registration of cancellation™ of the
transactions registered in the system, and regarding the effect of contract termination on
subsequent official transactions, the legislator prefers the right of the third-party transferee to the
right of the first owner (the holder of the right of termination) and does not accept the extradition
of the property itself, even in the case of specifying the right of termination for the transferor and
prohibiting the transferee from transferring the object of transaction to a third party. It only gives
him the right to charge the current price of the property from the first transferee, unless he has the
right to cancel in the second transaction or the object of transaction has somehow become his
property. Thus, according to the rule, it should be considered that the legislator has appropriated
the uniform practice vote no. 810 of the General Board of the Supreme Court by enacting Note 1
of Article 1 of the new law.

From the point of view of economic analysis, to justify the economic foundations of
enactment of the Law on the Necessity of Official Registration of Immovable Property
Transactions, several principles such as the principle of dealing with opportunism, the principle of
reliance cost, the principle of optimum risk allocation, reducing transaction costs, reducing the
number of legal claims and property crimes, and facilitating the implementation of court rulings
and the principles of security and efficiency of contracts have been analyzed. Additionally, to
analyze economically the rulings and effects of Article 1 of the aforementioned law, especially
the exclusive accreditation of registered transactions and the effect of cancellation of transactions
on subsequent official contracts, the rulings of the law have been investigated based on several
economic principles, such as the principle of cost/benefit proportionality, the principle of
achieving efficiency, the principle of dealing with moral hazard, legal guarantee as a price, and
relying on the result-oriented approach and the economic effects of trust in official ownership and
transaction have been explained, and it has been concluded that the law in question can be
considered as a rule and an effective, positive, and useful law for the society.

Keywords: Necessity of official registration of immovable property transactions, economic
analysis, registration of contract termination, electronic document registration system, contractual
efficiency and security.
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1- INTRODUCTION

Maintaining and managing an organized society requires the existence of institutions such as
administrative, military, and judicial organizations, which together form the government structure of
the society. These organizations have responsibilities, including maintaining order and security,
administering justice, and defending the country. In order to carry out these duties, the government is
compelled to incur expenses, which are known as "public expenditures” (Nouri, 2021, p. 60). To
finance these expenditures, the government must collect funds from the people and institutions in the
form of taxes, as without revenue, the government cannot sustain itself, and insufficient income
hinders the government from fulfilling its responsibilities (Rostami, 2016, p. 129).

Undoubtedly, in modern legal systems, law is the most important source of tax law. The prominent
role of tax law in various countries has led lawmakers to give special attention to this issue (Dabirnia,
2016, p. 73), dedicating parts of the constitution to the principles and generalities of tax law (Bahadari
Jehrami, 2011, pp. 95-96), and allocating sections of constitutional law to the topic of taxation
(Ranjabari & Badamchi, 2006, p. 97). Accordingly, the Constitution of the Islamic Republic of
Afghanistan emphasizes the legality of taxes, stating in Article 42 that all citizens are obligated to pay
taxes according to the law. Additionally, the authority to legislate laws is granted to the National
Assembly under Article 81 of the Constitution (Constitution of Afghanistan, 2004).

The National Assembly, through the enactment of financial and tax laws, aims to establish
regulations that best ensure public expenditures while minimizing negative economic and social
consequences and preventing tax evasion (Nouri, 2021, p. 48). Legal scholars in the field of financial
law have introduced principles for a tax system, the observance of which can contribute to fairness,
efficiency, and the economic feasibility of the tax collection process.

However, the legislature, without considering social justice and the financial capacity of
individuals, has set the corporate income tax rate as a flat progressive rate in accordance with Article
4, Clause 1, requiring individuals to pay 20% of their total income as tax, regardless of their actual
income and financial capability. Moreover, under Article 59, a proportional tax rate has been imposed
on the rent of houses and offices, which contradicts the principles of social justice, as it fails to adhere
to the principles of fairness, equality, facilitation, and economy.

This article, employing an analytical-descriptive approach within the framework of public law and

(@l
@ ams THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE


file:///C:/Users/Flowers/Desktop/desctop/alireya/5,11,2024/alrzmohseny3@gmail.com
https://doi.org/10.22067/economlaw.2024.88871.1383
https://orcid.org/0000-0002-0985-4673
https://orcid.org/0009-0006-4066-935X
https://lawecon.um.ac.ir/

VPY lino 9 3l (VP o louds () 0,90 (golaidl §od> dolildls VAP

finance, and utilizing library and internet sources, seeks to answer the primary question: "What
challenges does Afghanistan's tax system face in light of tax principles?" The main hypothesis of the
research is based on the premise that "Despite adherence to some tax principles, Afghanistan’s tax
system remains neither transparent nor accountable, and it is unable to generate sufficient revenue to
meet public expenditure needs." The research also seeks to address the subsidiary question: "What
solutions are available to overcome the existing tax challenges?" The secondary hypothesis, in a
convergent combination, suggests that "Converging economic factors can contribute to rethinking
Afghanistan's tax system and remedying its shortcomings."

Some sources in Afghan research have discussed public finance, tax law, and budgeting; however,
none have directly addressed the specific topic of this research, highlighting the innovation of this
study. In other words, this research not only examines tax principles comprehensively and accurately
but also addresses the shortcomings of these principles and their role in the laws and regulations
concerning tax imposition and collection. This represents a novel contribution to tax research in
Afghanistan and is a significant step toward better understanding and improving the country's tax
system. To test or confirm the hypothesis, this study presents fresh perspectives within a structured
framework.

Regarding the subject of taxation, aside from laws, regulations, bylaws, and guidelines, books have
been published in Afghanistan, such as "Public Finance" by Mohammad Jafari Kohistani, "The
Development of Financial Law and Public Finance in Afghanistan” by Mohammad Musa Maroofi,
and "Financial Law: Based on Afghanistan's Tax System" by Mohammad Amir Nouri. These books
generally address tax issues and tax principles but do not delve into the challenges present in
Afghanistan's tax system. The distinction of this research from previous studies lies in its examination
of both tax principles based on Afghan financial laws and the analysis of the weaknesses of the tax
system, providing appropriate solutions in light of these challenges.

2- PURPOSE

The purpose of this study is to analyze the Afghan tax system through the lens of established tax
principles, examining the effectiveness and transparency of current tax policies and practices in
addressing public expenditure needs. Specifically, the research aims to identify core challenges and
shortcomings within Afghanistan’s tax structure, assessing how these factors impact economic
stability and income distribution. The study will also seek practical solutions to address these issues,
contributing to the development of a more efficient and equitable tax system that can better support
Afghanistan's economic, social, and political development.

3- METHODOLOGY

This research was conducted using an analytical-descriptive method along with a library-based
approach.

4- FINDINGS

The findings of this research reveal that while Afghanistan’s tax laws incorporate fundamental tax
principles, there are significant issues in the practical implementation and enforcement of these
regulations. Ambiguity and complexity within the tax laws create confusion and hinder effective tax
collection. Additionally, the lack of trained professionals and insufficient funding obstructs the
establishment of a digitalized tax calculation and banking system. These obstacles have led to
inadequate oversight, widespread tax evasion, and income concealment, resulting in a tax system that
fails to fully meet the country’s public expenditure needs. The study also finds that these challenges
contribute to a lack of public trust and compliance, further destabilizing the fiscal infrastructure.
Addressing these issues through enhanced transparency, improved legislation, and investment in
digital infrastructure could strengthen the Afghan tax system, promoting greater economic stability
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and equitable income distribution.

5- CONCLUSION

The economic, social, cultural, and political growth and development of any country is strongly
dependent on its tax system. In all developed or industrialized countries, public expenditures are
funded through tax revenues, which contributes to economic stability and fair income distribution.
Therefore, any advancement and development in various sectors of society are indebted to a
successful and efficient tax system. Conversely, any backwardness or lack of progress can also be
traced back to weaknesses in the tax structure. By adhering to tax principles from start to finish, an
efficient tax system can be established that supports the growth and development of the country.

Afghanistan's tax system has incorporated tax principles within its laws and regulations, yet there
are challenges in implementing and enforcing these regulations. Ambiguity and the multiplicity of tax
regulations are among the primary issues. Additionally, the lack of skilled professionals and adequate
funding has hindered the establishment of an electronic system for tax calculations and banking
integration. These factors have led to insufficient oversight and control over tax collection methods,
resulting in widespread tax evasion, collusion, and income concealment. These challenges and tax-
related issues have culminated in an inefficient tax system.

Keywords: Tax System, Pathology, Tax Principles, Afghanistan.
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1- INTRODUCTION

Two main purposes of pension schemes are consumption smoothing over the lifecycle and covering
longevity risk. People enter into these pension schemes by paying payroll taxes. For any pension scheme, two
financial features must be clear: how to finance the pension liabilities and how to allocate these pensions to
members and their likely legal survivors. Regarding the first feature, we have two options: Paying pension
liabilities from current funds from employed members which is called Pay-As-You-Go (PAYG), or paying
pension liabilities by principal and returns from accumulated payroll taxes in personal accounts of members
which is called Fully Funded (FF). For the second feature, the pension can be either defined by a specific
formula which is called defined benefits (DB), or be a function of contributions from the members which is
called defined contributions (DC).

The type of CSPF's pension scheme is DB- PAYG. Furthermore, it is an occupational-based pension fund
with contributory shares as payroll tax. As mentioned, pensions are mainly financed from payroll taxes paid by
employees and employers. In the case of CSPF, the share of employer and employee is 13.5% and 9% of the
monthly gross wage.

Regardless of pension scheme, nowadays pension funds have a remarkable role in financing retirement
consumption for retirees and their legal survivors in modern economies. The same is true for the economy of
Iran. The Civil Servants Pension Fund (CSPF) is one of Iran’s first and largest Pension funds. As it is clear from
its name, it covers only civil servants as members. In their maturity process, these pension funds, such as CSPF,
accumulate assets from collected payrolls of employed members to make them able to cover part of their
pension liabilities in the future from the returns of these assets. These assets range from financial assets to real
estate and even corporations. Thus, as a remarkable part of its assets, CSPF has many active corporations in
various sectors of Iran's economy from petroleum to tourism.

Regarding the bold role of the state in the administration of this pension fund, many (such as courts)
believe that corporations belonging to CSPF are state-owned. They extend this hypothesis even to public joint
stock companies in which CSPF has the majority share. This belief has significant legal effects on the
relationship of these corporations with other persons (either natural or legal) such as the competence of
litigation. For instance, if we think that these corporations are state-owned, then going through any litigation by
arbitration requires the permission of the Council of Ministers. Therefore, any arbitration award without
permission has no legal validity. Indeed, any part of the dispute that the award is against her can ask for its
repeal from the competent court.

In contrast, if we believe that these corporations are private then there is no need for any permission for the
arbitration and so the arbitration award is legally effective. It brings us to a fundamental question; What is the
legal nature of the assets of pension funds such as CSPF? Are they private or state-owned? Do the roles the state
plays in pension schemes make it legally eligible to own the accumulated assets in pension funds? Delving into
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these questions is both interesting and legally important.
2- PURPOSE

This paper purports to investigate the legal nature of pension funds' assets from both legal realist and
formalist perspectives. Regarding pension funds' assets coming from the accumulation of payroll taxes, from a
realistic point of view, we delve into their nature to shed more light on the main questions of the research. In
doing so, the main question becomes to whom these payroll taxes belong. Do different roles played by the state
make any claim for it concerning assets accumulated by payroll taxes?

From a formalist perspective, we will try to see the relevant legal body's position in Iran about the legal
nature of these assets. However, we believe that reasoning based on a realistic approach is more fundamental
and its results are more reliable than the formalist perspective.

3- METHODOLOGY

This article will examine and analyze the legal nature of pension funds' assets through an interpretive
analytical method. Referring current literature in both foreign and Persian sources such as books, articles, legal
bodies, etc. have been tools for gathering information.

4- FINDINGS

The findings from both realistic and formalist perspectives are presented here. From a realistic point of
view, we first tried to recognize and categorize different roles of the state in pension funds. This categorization
helps us to make a better judgment about any state's claim on the pension funds' assets. These roles are as
follows:

A- State as Employer

As mentioned before, CSPF covers civil servants employed by the state. In other words, the state is the
employer and according to the pension law, it is required to pay part of payroll taxes as the employer's share.
This duty is part of its obligation as the employer and is rooted in the employment contract. In other words, this
is part of the employment benefits for the employee (here civil servant). The sum of these shares (employer's
share and employee's share) only leads to a claim for the employee in the form of retirement pension, disability
pension, or survivor's pension in the case of existence of any legal survivor. It means that undertaking this
obligation and paying its share as the employer does not lead to any claim for any employer such as the state on
the paid payroll taxes and associated accumulated assets through them.

B- State as Guarantor

According to Article 100 of the Civil Servants Employment Act, of 1967, in the case of any likely deficits
in the pension fund, the state will guarantee to finance the deficit from the public budget. Needless to say, this
role cannot create any claim on CSPF's assets.

C- Regulatory State

Pension funds, as institutional investors, play a vital role in financial markets. Regarding the available
complexities in the financial markets due to the asymmetry of information, pension regulation is inevitable. So,
states in developed and many developing countries are trying to regulate pension funds nowadays. This is a role
rooted in the authority and for the benefit of pension fund members. Playing this role has its agenda and
objectives, and does not lead to any claim for pension fund assets.

D- State as Administrator

In the case of CSPF, the state runs the pension scheme. This administrative role of the state made it
suspicious that the pension fund and its associated assets are state-owned. Furthermore, the current stance on the
corporate governance of CSPF and the bold role of the state in its administration has strengthened this
hypothesis. Rejecting this hypothesis requires that we separate administration from ownership. In fact, from a
legal point of view, these two concepts are completely independent. Separation of ownership from management



Y0 .. ghle s> cunlo

is a widespread phenomenon nowadays in many entities such as public joint stock companies. So, running the
CSPF by the state is not synonymous with ownership of its assets by the state. The main concern here, as with
many other cases in which ownership is separated from administration, is the agency problem that supposedly
must be resolved in the corporate governance law of these entities. As mentioned before, the corporate
governance law in the case of CSPF is very far from international standards. Thus, running the CSPF by the
state does not create any property right for the state over the pension fund assets.

In a nutshell, from a realistic point of view, none of the roles played by the state in CSPF would lead to
any right for it over the pension fund assets. Considering that the accumulated assets stem from payroll taxes
which are part of the employment benefits offered by employers to employees, these assets belong to private
members of the pension fund. This means CSPF's assets, such as its corporations, are private.

A formalistic perspective focuses on the legal nature of the pension fund itself (here CSPF) to extract
similar results for its assets. Before presenting the results, a legal definition from public enterprises or state-
owned enterprises seems to be helpful. According to Iranian Law, any enterprise whose 50% or more share
belongs to the state is called a state-owned enterprise. The main findings from this perspective are as follows:

Based on the single Article of the List of Institutes and Non-state Public Organizations Act of 1994, the
Social Security Organization (SSO) has been named as a non-state public organization. According to this
Avrticle, affiliate institutes of these organizations, such as the Social Security Organization, are similarly Non-
state Public. Furthermore, Article 4 of the Articles of Association of this organization (2009) has recognized it
as a non-state public organization running under the Ministry of Welfare and Social Security. Now, if we can
show that CSPF is an affiliate of SSO, then referring to the abovementioned law, CSPF would be a non-state
public institute. Referring to Article 4 of the Articles of Association of the CSPF, it has been recognized as a
social insurance institute affiliated with the SSO. Thus, it means that CSPF is a non-state public organization.
So, referring to the relevant rules, CSPF's assets are not owned by the state and are private, belonging to the
members of the pension fund and their legal survivors.

Even though the legal nature of the CSPF and its associated assets seems clear, some parts of state bodies
and courts have had significantly different views. These various views might stem from ignoring realistic
analyses presented before formalistic ones. The following paragraphs review some of these legal opinions.

[1 Legal Deputy of the President

In 2022 in response to an inquiry from the CSPF's CEO about the legal nature of this pension fund, the
legal deputy of the president surprisingly referred to the legal definition of state-owned enterprises (the
threshold of 50% and more discussed above) and declared that CSPF is an state institute. This opinion continues
for corporations owned by CSPF "If more than 50% of the capital of these affiliated companies has been
financed by the Fund's capital and not from payroll taxes and like that, these companies are state-owned". This
legal opinion is critical from various aspects. First, it has ignored the last Articles of Association of the CSPF.
Second, it refers to the capital of CSPF except for payroll taxes which its nature is not clear. Indeed, there isn't
such a thing as CSPF's capital rather than payroll taxes.

[1 Planning and Budget Organization

In 2021 in response to an inquiry from a court concerning the legal nature of a corporation owned by CSPF
(either state-owned or private), this organization referred to a domestic budget document about the list of state-
owned companies declared that this corporation has been state-owned since 2005. This opinion is vague and
misleading because the mentioned company has been privatized since 2005 by transferring it to CSPF in return
for its debts. Interestingly, since then this company exited from the list of state-owned companies.

[] Case A (owned by CSPF) Vs B

The advocates of A for revoking an arbitration award against A declared that A is a state-owned
corporation and arbitration without the approval of the Council of Ministries is not legally valid and its
associated award has no legal effect and must be revoked by the court. The court of first instance rejected this
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reasoning. So did the appeal court and validated its verdict. The judge of the court of appeal declared that this
company (A) has been privatized by the state and is not state-owned anymore.

[J Case A (owned by CSPF) Vs C

In this case, the arbitration award was in favor of A and it was C's advocates that tried to revoke it by
invoking the reasoning that A is a state-owned corporation and arbitration requires approval of the Council of
Ministries. Regarding the absence of this approval, they asked the court of first instance to revoke the award.
This dispute for arbitration awards for corporations owned by pension funds such as CSPF is widespread in
Iranian courts. The court of first instance objected to C's advocates' claim and validated the arbitration award.
The Court of Appeal confirmed the court of first instance's verdict too.

5- CONCLUSION

The state has a significant role in the Civil Servants Pension Fund (CSPF). It is not only the employer but
also a critical role in the administration of CSPF. These bold roles of the state have led actors to imagine that
CSPF and its assets such as corporations owned by it are state-owned. If so, it has important legal implications.
Thus, from a legal point of view, it is important to distinguish the legal nature of the assets of the CSPF. This
paper purports to delve into this critical question.

Our findings, based on both realistic and formalistic analyses, show that CSPF's assets are private and
belong to the members of the CSPF and their legal survivors. From a realistic point of view, the assets of CSPF
such as its corporations come from accumulated payroll taxes paid based on the employment of employees who
are members of this pension fund. The member and her employment are the main pillars of any pension scheme
that is occupational-based and contributory. It means that without members, the pension fund is nothing. Thus,
the legal nature of CSPF and its assets are private, not state-owned. Any role played by the state in this kind of
pension fund (occupational-based and contributory) does not change this fact.

From a formalistic perspective, Iranian legislators have distinguished that CSPF and other similar pension
funds are fundamentally private and have passed the Acts to declare this fact. According to relevant rules and
regulations, CSPF is a non-state public organization. Nonetheless, the corporate governance of CSPF has been
dominated by the state making its role in running this pension fund so bold that has made commentators believe
its legal nature is public and its assets are state-owned. We believe that regarding the private nature of CSPF, the
legal body of its corporate governance must be reformed urgently to give more weight to employees and
employers in running the pension fund. The findings of this paper can be generalized to any occupational-based
contributory pension scheme. We believe that, regardless of any role the state plays in this kind of pension
funds, from a legal point of view, they belong to the members which means that they are legally private. This
implicitly means that any asset of these pension funds is private too.

Keywords: Pension Scheme, Pension Fund, State-owned Enterprise, Private Enterprise, Payroll tax.
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1- INTRODUCTION

The European Union (EU), recognized as one of the world's most influential economic and political blocs,
has strategically employed sanctions as a tool for advancing its foreign policy objectives. Sanctions, typically
viewed as restrictive measures aimed at influencing state and non-state actors, have become central to the EU’s
approach to promoting its values and enforcing international norms. The EU has acquired an important role on
the global stage in the past two decades and its sanctioning policy is one of the elements that have contributed to
this. The institutional capacities of the EU in imposing restrictive measures have developed from loose
cooperation in the foreign and security policy sphere to a complex and well-developed mechanism that regulates
how the 27 members can reach binding decisions in the security domain within the boundaries of the EU legal
framework. However, their effectiveness, legal foundation, and ethical implications are subject to ongoing debate.
The Treaty on European Union (TEU) includes restrictive measures as one of the possible tools that can be
employed to pursue the goals of the CFSP. The imposition of sanctions falls under the CFSP domain and the
process is regulated by Articles 30 and 31 of the TEU. The right to undertake initiatives lies with any member
state and with the High Representative of the Union for Foreign Affairs and Security Policy, who can act also
with the support of the European Commission. This research seeks to answer the following key question: "What
is the normative legitimacy of EU sanctions, and how are they enforced both domestically and internationally
while managing associated legal challenges?" The hypothesis posits that while the EU strives to promote values
such as democracy, human rights, and the rule of law, it faces significant challenges in ensuring that its sanctions
regime remains both legally sound and effective. The study applies lan Manners' Normative Power Europe (NPE)
theory as a central framework for analyzing the EU's sanctions regime. This research explores how sanctions serve
as an instrument for the EU to enforce its normative goals on the international stage. Key issues explored include:

1. The legal basis and compliance of EU sanctions with international law.

2.The alignment of EU sanctions with its normative power identity.

3.The broader implications of EU sanctions on global governance and the EU’s credibility.
2- PURPOSE

This research aims to:
-Analyze the legal frameworks underpinning EU sanctions, focusing on their conformity with international
law and EU treaties.
-Assess the theoretical basis of sanctions as instruments of normative power, particularly in advancing
values such as democracy, human rights, and the rule of law.

- THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE
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-Examine the challenges of enforcing sanctions, including procedural inconsistencies, ethical dilemmas,
and geopolitical resistance.

By addressing these objectives, the study seeks to enhance understanding of the EU’s sanctions regime as
an instrument for advancing international norms, in alignment with the EU's identity as a normative power.

3- METHODOLOGY

The study employs a qualitative, theoretical, and analytical approach, drawing on academic literature, EU
legal documents, and theoretical frameworks. The methodology is structured around the following elements:

1. Theoretical Framework:

Ian Manners’ Normative Power Europe (NPE) theory serves as the primary lens for analyzing the EU’s use
of sanctions. Manners’ theory argues that the EU, as a normative power, seeks to influence the world by promoting
its values—such as democracy, human rights, and rule of law—through peaceful means, including sanctions. This
framework provides insights into how the EU's sanctions can be understood as a tool for shaping global norms
rather than coercing other states. According to Manners, the EU's power extends beyond traditional military or
economic influence; instead, it functions as a normative power that shapes global norms and values through non-
coercive means, including sanctions.

2.Legal Analysis:

The study will review primary and secondary EU legal instruments governing sanctions, including
regulations, directives, and the legal procedures for their imposition. The alignment of these sanctions with
international legal frameworks, such as the UN Charter, will also be assessed, particularly focusing on the legality
of unilateral EU sanctions outside UN Security Council resolutions.

3. Normative Analysis:

The research will evaluate how EU sanctions align with the Union’s self-stated goals of promoting
democracy, human rights, and the rule of law. Ethical dilemmas, including the humanitarian impact of sanctions
on civilian populations, will also be examined, especially in light of the EU’s commitment to promoting human
dignity and global justice.

4- FINDINGS

The research reveals that the EU’s sanctions regime reflects its dual identity as both an economic power and
a normative actor. However, this duality often creates tensions between the EU’s normative commitments and the
practical challenges of sanction enforcement.

1. Legal Challenges:

- The EU’s sanctions operate within a complex legal framework that seeks to balance EU regulations with
international law. While the Union strives to comply with international norms, unilateral sanctions, especially
those not endorsed by the UN Security Council (UNSC), often draw criticism for violating international legal
principles.

- The extraterritorial application of EU sanctions raises questions about their compatibility with state
sovereignty and the principles of international law.

2. Normative Aspirations:

- Sanctions are a crucial tool in advancing the EU’s normative agenda, particularly regarding human rights
and democracy. However, their implementation often exposes contradictions. For example, broad sanctions can
inadvertently harm civilian populations, undermining the very norms they seek to promote.

- The EU’s reliance on sanctions, rather than military force, reinforces its identity as a civilian power
focused on normative rather than coercive influence.

3. Operational Challenges:

- The enforcement of sanctions is complicated by procedural inconsistencies and the lack of uniformity
among member states. Diverging national interests, political priorities, and economic considerations hinder the
consistent application of sanctions.

- The effectiveness of sanctions remains difficult to evaluate, particularly in cases where target entities
circumvent restrictions, thereby reducing the desired impact.

This study places EU sanctions within the broader context of global governance, emphasizing their role as
instruments of both coercion and norm promotion. The analysis highlights several key themes:

1. Legitimacy and Compliance:

- The legitimacy of EU sanctions is integral to its identity as a normative power. However, unilateral
sanctions that are not in alignment with UNSC resolutions often face legitimacy challenges.

- The targeting and proportionality of sanctions are crucial factors in ensuring their compliance with both



VFoY lino 9 3usly V8 o lols ¥ 290 golaidl Goi> doliisls  YYY

EU and international law.
2. Ethical Considerations:

- The unintended humanitarian consequences of sanctions, such as the negative impact on civilian
populations, raise ethical questions. Striking a balance between effectiveness and ethical responsibility remains
one of the primary challenges for the EU in its application of sanctions.

3. Global Governance Implications:

- The EU’s sanctions regime is a critical element of its role as a rule-maker in global governance, yet
geopolitical resistance from major powers like Russia and China underscores the limitations of the EU’s normative
power. These tensions highlight the challenges the EU faces in enforcing its values on the global stage.

5- CONCLUSION

The EU’s sanctions regime exemplifies the complexities of promoting international norms in a multipolar
world. While sanctions serve as a valuable tool for advancing the EU’s foreign policy objectives, their
implementation often reveals tensions between the EU’s normative aspirations and the geopolitical realities in
which it operates. To improve the legitimacy and effectiveness of its sanctions, the EU should:

1. Strengthen its legal frameworks to ensure greater alignment with international law.

2 .Improve the proportionality and targeting of sanctions to minimize unintended humanitarian impacts.

3.Foster greater cohesion among member states to enhance the consistency and enforcement of sanctions.

By addressing these challenges, the EU can reinforce its credibility as a normative power and ensure that
sanctions remain a viable tool for advancing its foreign policy goals. This research contributes to the growing
body of literature on EU foreign policy by providing a comprehensive analysis of the sanctions regime and its
relationship with the EU’s identity as a normative power. Future research could explore the intersection of
sanctions with other policy tools such as diplomacy, development aid, and trade agreements, to better understand
how they collectively contribute to the EU’s efforts in promoting international norms.

Keyword: Common Foreign and Security Policy, EU Economic Sanctions, Human Right, Legal Challenges,
Normative Power.
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