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Extended Abstract

Divorce by mutual consent has emerged as a relatively efficient and less adversarial mechanism for marital dis-
solution in many legal systems. Within the context of Iranian family law, where the unilateral right of divorce
rests primarily with the husband, mutual agreement offers a practical and welfare-enhancing alternative. From
an economic perspective, this form of settlement enables both spouses to negotiate the terms of separation—in-
cluding issues of mahr (dower), nafagah (maintenance), compensation for household labor (ojrat al-mithl), nahlah
(ex gratia payment), and child custody—based on their individual preferences and constraints. Such agreements
have the potential to generate an “added surplus” compared to court-imposed outcomes, which can then be
shared between the parties, thus preserving a degree of cooperation and reducing social and emotional costs.
Negotiation, however, does not occur in a vacuum. It unfolds under what Mnookin and Kornhauser (1979) fa-
mously termed the “shadow of the law.” In Iran, this shadow is particularly pronounced due to the asymmetrical
allocation of rights, doctrinal ambiguities, and the discretionary nature of judicial interpretation. The degree of
legal clarity, predictability of court decisions, and enforceability of outcomes all affect the strategic behavior of
spouses during bargaining.

This study situates divorce by mutual consent within the economic analysis of law, drawing on Coase’s theory
of transaction costs and game-theoretic models of bargaining. It seeks to explain how the legal framework,
by shaping incentives and constraints, influences the efficiency, fairness, and final distribution of outcomes in
negotiated divorces.

The purpose of this article is to provide an economic-legal analysis of the bargaining process in consensual

divorce within Iran’s legal system. The specific objectives are:

1. To identify and explain the legal rights and entitlements that shape the “shadow of the law” for Iranian
spouses—particularly the husband’s unilateral right to divorce, and the statutory and judicial treatment of

‘ THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE
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mabhr, nafagah, ojrat al-mithl, nahlah, and custody.

2. To analyze how uncertainty in judicial outcomes and inconsistency in court practices influence the parties’
calculations of BATNA (Best Alternative to a Negotiated Agreement) and EATNA (Estimated Alternative to a
Negotiated Agreement).

3. To assess how legal imbalance, informational asymmetry, and transaction costs interact to affect bargaining
dynamics and outcomes.

Finally, the article proposes avenues for legal and procedural reform aimed at reducing transaction costs,
preventing exploitative behavior, and enhancing both fairness and enforceability in negotiated divorces.

Methodology

This study adopts a qualitative, analytical-descriptive approach based on library and documentary research. It
employs tools from the economic analysis of law, negotiation theory, and game theory to interpret the dynamics
of spousal bargaining within Iran’s legal structure. By examining statutory provisions, judicial precedents, and
doctrinal debates, the research delineates how the formal and informal aspects of the legal system influence
negotiation incentives. The analysis is interpretive rather than empirical, seeking to synthesize legal reasoning
with economic rationality to explain the observed patterns of negotiation and dispute resolution.

1. Legal Imbalance and Bargaining Power

Under Iranian law, the husband possesses the unilateral authority to initiate and finalize divorce. This legal enti-
tlement grants him a powerful “threat point” in negotiations, enhancing his bargaining leverage. In contrast, the
woman’s legal instruments—mahr, nafagah, ojrat al-mithl, and nahlah—are weakened by practical enforcement
barriers, the husband’s financial capacity, and judicial discretion. As a result, the woman’s BATNA is often weaker
than what the text of the law might suggest. Even though these rights theoretically compensate for the asymme-
try, their effectiveness is undermined in practice, reinforcing structural inequality within the negotiation process.

2. Judicial Ambiguity and the Calculation of EATNA

Doctrinal uncertainty and divergent judicial interpretations complicate the calculation of the EATNA, i.e., the
Estimated Alternative to a Negotiated Agreement. Spouses often cannot accurately predict how a court might
adjudicate disputes concerning ojrat al-mithl or nahlah. Some courts recognize the wife’s claim for domestic
services, while others reject it; some determine the amount based on expert evaluation, while others rely on
judicial discretion. Similarly, the treatment of custody varies depending on interpretations of “the child’s best
interest.” This variability introduces a probabilistic element into negotiations, raising the transaction costs
associated with reaching a mutually acceptable settlement. Risk-averse individuals, particularly women, may
therefore agree to less favorable terms merely to avoid prolonged uncertainty and litigation.

3. Opportunistic Behavior and Escalation of Transaction Costs

The combination of legal asymmetry, weak enforcement mechanisms, and uncertainty fosters strategic and
opportunistic behaviors. Spouses may conceal or transfer assets prior to litigation, threaten to delay divorce
proceedings, or intentionally inflate the other party’s costs by prolonging negotiations. These behaviors not
only increase financial expenses—such as attorney fees, court costs, and administrative delays—but also amplify
psychological stress and time costs. From an economic standpoint, these represent elevated transaction costs
that distort the efficient allocation of the “marital surplus” and lead to suboptimal, often unjust, settlements.

4. Doctrinal Challenges in Mahr, Ojrat al-Mithl, Nahlah, and Custody

The mahr serves as a theoretically strong bargaining instrument for the wife, yet its practical value is eroded
by procedural obstacles such as insolvency claims, asset transfers, and the slow pace of enforcement. The rules
governing ojrat al-mithl and nahlah are plagued by vague statutory language and inconsistent interpretation,
leading to unpredictability in judicial outcomes. Custody, though initially favored toward the mother up to a
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certain age, becomes uncertain upon the father’s request or the mother’s remarriage. In many cases, courts view
custody as non-transferable, thereby limiting its function as a bargaining tool. These inconsistencies shape the
“shadow” within which couples negotiate, often resulting in inequitable trade-offs.

5. The Role of Courts as Arbitrators of the Shadow of Law

Courts in Iran play a dual role: they monitor the legality of agreements and indirectly shape the parties’ expecta-
tions through their jurisprudence. Where judicial oversight is consistent and predictable, it mitigates opportun-
istic behavior and enhances trust in negotiated outcomes. However, the absence of a unified judicial approach
weakens this regulatory function, diminishing the law’s deterrent power. The “shadow” cast by the law thus
fluctuates in density depending on how coherently courts interpret and apply family law provisions.

6. Behavioral and Psychological Factors in Negotiation

Beyond formal legal structures, the negotiation process is profoundly influenced by behavioral and psycho-
logical variables. Each spouse’s risk attitude—whether risk-averse or risk-seeking—affects their willingness to
compromise under uncertainty. A risk-averse spouse, fearing total loss of custody or financial insecurity, may
concede early to avoid litigation. Conversely, a risk-seeking spouse might gamble on a judicial outcome, even
at the cost of delay or emotional strain. Other determinants include the spouses’ temperament, level of legal
knowledge, access to legal counsel, emotional exhaustion, and moral or social considerations.

Moreover, the perception of law itself—whether as a rigid constraint or as a flexible instrument—shapes negotia-
tion dynamics. Parties interpret the “shadow of law” not only through formal legal texts but also through informal
sources such as media narratives, community experiences, and common beliefs. This multiplicity of perceived
shadows means that negotiations are guided as much by subjective expectations as by objective legal rules.

The analysis reveals that consensual divorce in Iran operates within a dense and uneven legal shadow. While, in
theory, negotiated divorce offers a more efficient and welfare-enhancing path compared to judicial adjudica-
tion, in practice, asymmetry in rights, ambiguity in enforcement, and behavioral distortions hinder the reali-
zation of these efficiencies. The combination of high transaction costs, weak legal predictability, and unequal
bargaining positions leads to agreements that are often economically rational but socially unjust.

However, this shadow is not inherently oppressive. If the law is articulated in a transparent, predictable, and en-
forceable manner, its role can evolve from a tool of dominance into a framework for fairness and mutual benefit.
Enhancing judicial consistency, clarifying statutory standards for mahr, ojrat al-mithl, nahlah, and custody, and
reinforcing mechanisms for enforcement would reduce transaction costs and encourage equitable settlements.
Equally important is the strengthening of informational symmetry—through accessible legal counseling, public
education, and standardized mediation procedures—so that both parties can negotiate under conditions of in-
formed consent. By doing so, the law can transform from casting a shadow of coercion to providing a canopy
of fairness and efficiency.

In conclusion, divorce by mutual consent under Iranian law represents not merely a social phenomenon but
a negotiation game structured by economic and legal incentives. The findings underscore the need for legal
reform aimed at reconciling economic efficiency with distributive justice. A transparent and coherent legal
environment would allow the process of divorce negotiation to serve as both a humane and efficient means of
resolving marital breakdowns, minimizing conflict, and fostering a more balanced exercise of autonomy within
the institution of family law

Keywords: Economic Analysis, Custody, Divorce by Mutual Consent, Game Theory, Ronald Coase
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7. Rational Decision-Makers.

8. Threat value
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1.INTRODUCTION

Cooperative companies represent one of the three foundational pillars of the Iranian national economy, as ex-
plicitly recognized in Principles 43 and 44 of the Constitution and reaffirmed in the General Policies of Principle
44. These constitutional mandates envision cooperatives as instruments of economic inclusion, distributive jus-
tice, and participatory governance. Despite this elevated status, empirical developments since the enactment of
the Cooperative Companies Act of 1971 and the Cooperative Sector Act of 1991 show that the cooperative sector
has struggled to become an effective actor within Iran’s economic landscape.

A substantial body of evidence demonstrates that a major cause of this underperformance is rooted in the leg-
islative gaps, structural ambiguities, and deficiencies embedded in the legal framework regulating cooperative
governance. These include the absence of comprehensive rules on civil and criminal liability of directors, lack of
clarity concerning acts beyond the authority of managers, uncertainties surrounding the status and obligations
of legal-entity representatives serving on cooperative boards, inadequacies in statutory provisions governing
membership qualification and revocation, silence regarding the legal consequences of unfair competition among
members, and conflicting or incomplete regulations concerning indivisible reserves in dissolution proceedings.
These legal inconsistencies not only generate uncertainty for cooperative members and third parties but also
weaken supervisory structures, compromise managerial accountability, and ultimately impede the realization of
cooperatives’ constitutionally mandated economic and social functions. In comparison with commercial compa-
nies—whose governance is guided by a more detailed legislative framework, particularly the 1968 /1969 Amended
Act on Public Joint Stock Companies—cooperatives suffer from legislative fragmentation and conceptual under-
development.

This research, therefore, undertakes a systematic legal pathology of the cooperative governance regime, estab-
lishing the nexus between legislative inadequacies and the systemic challenges experienced by Iranian coopera-
tives over the past decades.
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2.PURPOSE

The purpose of this research is to provide a comprehensive and critical analysis of the legislative gaps and legal
ambiguities affecting the governance structure of cooperative companies in Iran and to propose coherent re-
form strategies rooted in comparative legal reasoning, constitutional principles, and cooperative values. Specifi-
cally, the study aims to examine deficiencies in the criminal liability regime for cooperative directors, analyze
the legal consequences of ultra vires acts and the absence of a doctrine protecting bona fide third parties, clarify
the civil and criminal liabilities of representatives of legal entities on cooperative boards, determine the com-
petent authority for revoking memberships that were invalid ab initio, formulate a statutory definition of unfair
competition applicable within cooperatives, resolve the ambiguity surrounding the fate of indivisible reserves
after dissolution, and identify governance gaps in the legal framework of Cooperative Chambers.

3. METHODOLOGY

This study adopts a descriptive-analytical and legal-pathology methodology, drawing on statutory analysis,
judicial opinions, regulatory guidelines, and interdisciplinary scholarly literature. It employs a comparative ap-
proach by evaluating cooperative governance provisions against the more developed governance regime ap-
plicable to commercial companies under the 1968 /1969 Amended Commercial Code, as well as selected foreign
jurisdictions with advanced cooperative legislation. The interpretive method emphasizes systemic consistency
within Iranian private law, teleological interpretation aligned with constitutional economic mandates, and fidel-
ity to cooperative principles such as democratic participation, member equality, and collective benefit. Through
this methodological lens, the study identifies structural inconsistencies, conceptual omissions, and operational
weaknesses in the existing cooperative legal framework and develops reform proposals grounded in normative
coherence and practical feasibility.

4.1. Deficiencies in Criminal Liability of Directors

The analysis shows that cooperative legislation provides only rudimentary and vague grounds for criminal sanc-
tions—such as “mismanagement” or “breach of trust”—which fall short of addressing modern forms of managerial
misconduct. In contrast, Articles 243-269 of the Commercial Code explicitly criminalize acts such as falsifying
financial documents, distributing fictitious profits, and misappropriation. The absence of such provisions in co-
operative law undermines deterrence, allows misconduct to go unpunished, and jeopardizes members’ financial
interests. A legislative amendment incorporating a comprehensive criminal liability framework parallel to the
Commercial Code is therefore essential.

4.2. Uncertainty Regarding Ultra Vires Transactions

A major gap is the absence of a statutory mechanism to validate transactions conducted by managers beyond
their authorized powers. Without a doctrine of apparent authority, bona fide third parties engaging with co-
operatives face legal vulnerability, as ultra vires transactions risk nullification. This contributes to contractual
instability and discourages commercial partnerships. Extending the doctrine of apparent authority to coopera-
tives would harmonize legal protections and strengthen transactional confidence.

4.3. Liability of Representatives of Legal Entities

Cooperative law allows legal entities to become members and representatives to sit on boards, yet fails to regu-
late their liability. Unlike Article 110 of the Commercial Code—which attributes liability both to the appointing
entity and its representative—cooperative legislation provides no such framework. This gap leads to a fragment-
ed liability regime and potential evasion of responsibility. The research recommends codifying solidary liability
between the entity and its representative to ensure accountability and prevent legal loopholes.
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4.4. Revocation of Membership of Ineligible Individuals

The legislation outlines procedures for expelling members who lose eligibility after admission but remains silent
on individuals who were never qualified at the outset. Two interpretive views exist, attributing this authority
either to the board or the general assembly. The study concludes that, in the absence of explicit statutory rules,
the general assembly—as the supreme cooperative authority—should decide such cases to ensure transparency,
legitimacy, and procedural fairness.
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4.5. Absence of a Statutory Definition of Unfair Competition

Article 13 of the Cooperative Sector Act references unfair competition but fails to define it. Existing ministerial
guidelines govern managerial conduct but do not regulate member-to-member competition. Drawing on Article
10bis of the Paris Convention and comparative law, the study proposes a statutory definition covering decep-
tive practices, coercive conduct, market manipulation, and other acts contrary to honest cooperative behavior.

4.6. Ambiguity Concerning Indivisible Reserves After Dissolution

Significant uncertainty arises from inconsistencies between Article 16 of the 1971 Act—which prescribes specific
uses for indivisible reserves—and subsequent executive regulations referring dissolution to the Commercial
Code, which is silent on the matter. This conflict suggests possible implicit repeal, creating a legal vacuum. The
study concludes that members have no individual proprietary rights over these reserves, as they constitute
collective assets accumulated through mandatory deductions. Legislators should expressly mandate that such
reserves be redirected to public-interest or cooperative-development initiatives.

4.7. Governance Gaps in Cooperative Chambers

Although Cooperative Chambers play a vital role in sector-level coordination, their statutes lack provisions on
dissolution, the replacement of board members, and remuneration. Given their classification as non-commer-
cial entities, the study recommends supplementing their statutes with the 1955 Regulation on Non-Commercial
Institutions and eventually drafting a dedicated legislative framework.

The study concludes that meaningful improvement in the governance structure of cooperative companies in
Iran is unattainable without comprehensive legislative reform addressing the numerous gaps and ambiguities
identified. By integrating comparative legal analysis, constitutional principles, and cooperative governance the-
ory, the study proposes a coherent reform agenda that includes modernizing the criminal liability regime, codi-
fying protections for third parties, clarifying the authority and liability of legal-entity representatives, defining
unfair competition, establishing clear membership revocation procedures, and resolving conflicting rules con-
cerning indivisible reserves. Implementing such reforms would enhance legal certainty, strengthen account-
ability mechanisms, safeguard member and third-party rights, and enable cooperatives to better fulfill their
constitutional mandate as engines of economic justice, community participation, and sustainable development.

Keywords: Cooperative Law; Governance; Legislative Gaps; Director Liability; Ultra Vires Transactions; Unfair
Competition; Legal Entities’ Representatives; Indivisible Reserves; Cooperative Chambers; Legal Reform,; Iran.



https://lawecon.um.ac.ir

o B> Slallg s ol il o5 gabaial Ggananliila anliladga

=3ai0 Slalysl § s galls galdisl Judoes
usg‘ﬂs ;SleaS)jb Mb)uﬁu)é

VEoF-1V-Yo ;L] | VFoF-o-YY : iy | 1ol —ol-Vo :6,%55L | VFol-Yo-15 :dlyya

oS

K

39 053940 &S Gl axlge Slelgsl g LM b ol e plhs o Sglxd slbeS i S Ll

S aelgs gzl o 1) oaxio sbo il (soles buly) 5 ()l slosles (ol e Codsiune alne)
oz 5l aiinn ol)lS 5 () S8 iy a3 W8 S, cnl 2] sy Sojle g peplie S5 lizmes o
o Ll om0 Sl 4o S Lolsl (Buacsled Cadsinns 5o pleal 5 Jole o Ol sgos Cuguas pae 15,9
(u’_ngl.su GLDUS).M: u9.l.b.a u’_;|).os~.‘> 00 L= énlg.o .bl.’:u‘ » 09)1.4: ;u’_»lpl QLALQ,JI 9 u’_u...o.» 6[.&:&.7 u.ll ..\/.S
0315 Lol (swganseo sobey 525 1) glad (it gl 00l (i Slaal 4yl jo lasles nl (LB 5 Sl
b Sgla oS 09 g0 (L Lol 5l £ 5050 ol & (3315 9 508 135l s ool 3 |5 B sloSiy) 39,0 dne 9
oS aaSlo sl o i Sloledl 5 ks oI oSt 4 cal o Sblo ibgsy (6a9ons
093 5l xS0 b Giegdy ool Talain bagT @8) 4 Wlgie 2,2l i slo,Sal) az 5 WilphaS' Jglas
SBS 1 039> 40 9290 (ls8 o g SRkl sy 4 (B bl 9,509y b g el ieos
uyLQ FRANARNSTW-9 g;ang.? sleASr» uyls MY Cgan ‘_,gl;u g uyl.‘a ‘Lu.u') u.:l 39 ] 4,..>L>).» g;:gl;u
i lalgal 5 it b5 b 514385 1,5 55lSly 3590wl 0558 5lez 5 Jozr Jool S sloclim 51,2
G55l Wil gl SlacS b By il o ans e ol gl claaidl s Jelad g lelis
g oldal L3 5o Sae 5 S 5o bl ciled Sanginn 5 e Gbacadsine 335 (s dine) )0 g0
(e o SLALSS 385 65Kl 2 5 ol e SIS 3l 25l Mol Sgio by CadSS s
Zral o s b b polil | colem gl Ssl sloeS 1b p0 jolb ()95 5l alox I Sloleiiny
Cogac g3 gl pasin @0 (S g e e Ollsplew lneger galxe Slhgaae Gylplill S5l
el 00l Ajl)l PERERYY Olalss 6')" o‘.\.:)lé)l.» 9 S50 @'PI 6[@&,01.0.».0 02999 9 ‘E.»‘).w A5 al).el

Coxdy ( H3lad HBCS 1 ylpde 588 Codghums «(S9ld SBCS b (ojly wulS

(S DS b 30 5o Sl o plaS AR s alolns g
S DS i piaped

.m.mehryar@urd.ac.ir «,|,sl o3 iclico 5 Lol olKisls Gadm 0aSisls jholiwl )l g0 dazeo )



https://orcid.org/0009-0000-4700-0241

N N

‘\ Galaial ggaaaoliiula anlilnaga >< w30 D080 Olalgl g s Gl goliisl Lo

SR Cagde 4 wieddde ol Bl coled (s 13 (phnad 9y &S wiiwd ST g wildbgls Cogbe p e plaoles b Sl
sl €sly S guae oy ol 4l p ol (S1eSo Lol § 358 o0 Jlos! Lacl g Sl Sgos &gt T J 528 0,1
1 aoliian] b Conslite aelys oljle i 5 o3liSaale rms T 5 45 sl gl el ool ygome Liael g3luatd] & Line .ons
Sl,S 00 S daglojlu b b cdgo b 5800 1o o g aiiS o Jore Sl 5 olo 3355 oles ol .05 o ploil Glons
550 g B 0l 095 LS5 5 ol pae el 4 SluyeMbl g oo 5 ipel & sgaie b gl aile o Lt | Lacl

-

Aol

bl S50 51 Sy Bl sl eS8 5 ol SBsis pli s (Sardoienasab, 2009:136) oS Lyl jlauly axuss o
algs ol yls sobazdl S HLlie ol g malie W¥sle mujel 5o GAulS i g Wi o L Leloizl g golaiBl axwgs
dnlie ;o Sl slbeS 1o 0SS o 473 B SwS dxels jo sl aVole mje g cdloe 4« Soles ool 51 5,50 00 b
sy O yg 0 (Altman,2015,14-23) .cewl ails ol o 4y 1) 995 sliael eloizl olby Olzgo el gyl SbeS o ple b
@ SVl 5lg8 50 oS el oMl gypp0 bl AL Llas Lido seS b ol el gy o 5l Sl slbeS o
S3las GBS 15 0 pSle S5l Gezolar (J cal b w4285 51,3 ST 5590 0lnl 3Ll j o ol YL ot <10
& Sl slbeS i )l Sl Coles a0 Smbess |, wolps ool o, Sdee oS Cwgyangy govain sl il bl al jo
5 b e eleiz] By JialS o solaidl )50 00 Lol Cel aSL S o SWS alys ol o, Sdee Cosds & LS
5 by 5 Ciuylas o Slolel (S8 oM s lewitnlS Blise Zomds 4 (9l GBS 1 & by e (158 (o) 2
Oy 2l & By Lo 4y cogi= Ll by 4 8l Glgly 50 0,8 esslie |) ol pae g Lacl ol buly) pulas )0 aks
Sol Gidgi 38m) cnl 1§ e Solad SlBS 1 Sl bl o Beis Glolgal 5 swiis lbMS oS puiwd Lol

el e ol o sl e a5 5 iglad a8 olsh 53 S92r3m (slaedlsr (38L JLs &
i oot allie JLo ol b ans] 458,5 Cppi gy S Lo i sl 5 il glasS o kS slasls aja> 0
e ShLas 390 5 35,05 L (Golizade Manghotay, 2016,41-66) Lole ;3 45 oS, ol o)) s lass! jolazs! Lol
Ol S oy S nl 3, es  led Sl sl 03, NG (L ke slas S pena 3o Codlih 5 o)l e S,
b olese $5936 Ohlisl glaced,b 5 iadgame whsds 5 45105 ol oBES, 8 Co e 4 bayye odlsh Sl 4 allie
kol Oyl el 35,00 Sglas S, b bad e S sl jidls o Gols jebdas ssls ddlio Lol .ccwl ools jL3 w550
Cadtans 3 Codlivd gobadl e b budye Sl sbods alox 5l o Sslad 3536 5 (Bsimr il ey 5 Gishy ol
C,Jgé 6)|A§wb..» L;wl.u» wT» aJlis )S).o.i M » u,u.b9).: d‘ o 9...4.: ).‘.c UUQFL@.MJ olisl.’> 9 L_,’_99J7_’> uol.‘:u.u, ulf.\.ul.u
oolE bzl g iy slecawl o (Atrri, Khosravi, Ayvazi, & Soltani,2017,176) « ceMew! O 5 e olul ool s 4o

3 o &bl n Sglad Fgh LS gl sl lmo,adly s920 (S 5 9B SN sy b g il 38,03 gl sl

P95 Sy b Byl il Sloils )

el Blual gam JLos a4 (Sl ,Sge 5 jameps 0 69,5055 b el 393 69529 adudd 5 OIS Ly Gglad sloeS 14
o pie (Jl> ol b (Hidalgo-Fenandez ,\Mero ,Alcivar&cruz,2020,401) il axel> slojls a0 oeSwl g solazbl 4

Copde 052 ejex 50 el 5 ge oled laid @ il (ol feee el axlge daate slo il b b Solas
o 5 laitas 9505 sl & LUS el 39,5 o3l &b olseal b JBsi bulsy 3305 5 ol s pivcadsios (A51S
39 el o T oSl g plls suel, 51 ay yorie o 5o a5 ol 59l $loES 1 b i pe 5158 3 o S95

Sgdige 41518,y S5l LS b b hade (518 S US St (mi & G

oo §yuS Sundghans 0595 50 gl GBS b 39318 U .-
Khazaei) .05 0 Ggmxo S 1 Sl eSe codlads g )lol cwodw faosdd sl p cuolis 58 g5kw ol mae 5,28 Codgino

9




7 N

)

olge) Wh+ Sl sloeS i (8l pSugtamn Juad 1o 58S sloiles ol Louiion S92 L (& Taghvayi,2023:259
Glp,2 ] Sggiin Oyl (B (Mol 4z Y YFA L YFY slge Comols b dglie jo pSeiinr il M (Ya-Ivs
s ISl s apes ladlilne & plrs) b asls s siile S ol il L iglad oS 5 il 55 sgaome
sV VPR B YFE lgs alio ojluse olee ) (Solad oS 1 e 5053 s illr 4 (psS5enly jo b sl (Ssh
e 93 onl p pSl LS Glee Gaoe S sbsS VB Lguan S9ld locS i (BB WA LY slge b &)l 98 (>N

o B Slallg s ol eoisl s gabiaial Ggananliila anliladga

33 (s sy aipnl 21 S 055 oSl 2o 31 s S 1 55 5 T L) el (5l S 15
o3 licslogan 5 ra3ls e 43315 451 pagn Spas el 93 AL 6,3l 0 €655 gty ol 36 45l
bl pae b goleogoc goze @Bgeds Gged pac (W)l gl oMol 4V YOA osls) ol pae bwgs S8 gl
plosl 5l lasle Conilos g (@ylos o oMol aouY YAB § YOF 65ls) o e Sld Liwgi sogac zome 13 jguas dund g0
bansss ool oM s L sily GM o515 1) 65083002 5 (05025 033l oSl amgd Y5+ a3le) Ll iy
o3le) g pmaeeguwy wiile SLIS S5 @ LS Selad slocS i esl8 B lo 1 ()l gl oMol azy¥ YEV ools) L)L
ool sleS o o wlalss e Gaolao B oo coge (05 IS ol .cawl 03,5 sacwn (WA oole) «sbel jo cols» 4 (VY7
il e g riS ] olews wils

i 0l gl b (o a5 Selad oS i g8 5o Gl S Cadsiie b bl e Slge oS w0 LS anlite
Sanass olalss 65K, 5 lolid ;o wle Olas @ Gids ol )3 65 536 Glsiedy olizmed § ol oo s glas
&bl oslistulegu b (oaBlg e aolsls o St bioglge S5 pond juls Jlo oo b bl o Ol aloz 5l gl oo
5 s Salebaosys isle @hlist 5l eslitulige 5 igilid clogSpmonsd chpe Golidl b uaded @lis ol olsd
5l cailos geges @olme Slhgae szl il gliel uizen (S5l slod)iS &l pae 5 Jlo 5,50l 5 oo)lae OMelas
e Caiye 3l saliialeg s ot Wi il W (ol el 03,5 S sogas colons 53 P b il by
g (e olnde gugs jo el Coles pac g b Solad oylal o

Olyeko b1 25 bl SBpho Cumudy ogas 3 gl SUaCSys igilh i .-

Sgaz 3l Zyls OMolro ol aS 685ls0 jo (Solad S 1 (ol o hawsd saiipla] OMelre Coxsy ol ! (Bod> pllas o
Lol (Eskini,2014:206 5 Pasban,2010:131) el axlgo ol o il b wisly dobisll gaudse b mbio b obT ol Lt
03,5 Jo 535 0 B 1y altians ol "yl (6,557 4,05 b il g6 oMol amY sl BES 1 pogad 5
2 s ol pae OMebae aS WSS o pMel ol o b casey o WA 5 AYF VA slge (Poor Arshad & Eskini,2010:12) .cw!
Eskini & Del-) .cowl e &b Lolseisl ol p jo sl doliwlol ggb50 b plie b LT Ol sgu 5l 2,5 &S S)so
(fani,2018:178

e g sl 03,55 sy by B ol b e Molae b3 45 pzsi Lulol 35250 cylsd « Sslad slosS s o
0l el 09,50 s0gee goline Glhguas b dsliwlul Ohlisl Cozyle Sl 2,5 50 olpae Olelae Comidy joguas 5o
oddiplosl Melre (Boior Comady oyl lsodnl (35002 SLaidl alad Jide 053l izren 5 VWO Cguas Sl slbeS 10
S bS5 P esle les, S0 paiie e o |y dsliolal g0 b plie b olpe wllas 5l 2
Shlasl 0zl 5o LS 0 e Ol oS Lie ol & wilose JSee ilie 13 Sy codsins aslie 1) 00 Ol Codyinss
Oygeo szl opl 3l 2B oS slabelas 465, Sooleds awl OMalas plos] 4y jlore doliwlul Olegdgs 5 ool jausis
Solhe 1y sl gl o510l ctlien j5bets 35 ol i o335 ¥F ool w330 ably jLuzel a3l8 « Suules ppgrie & slitul b o35
Ll Gezola 55 wlcibse ol e 45 35 e bliiul aiz 3 0ole sl jl 5 ] aLasls e Sl sige s dobiwlul
SSS e dsliwlol o ouis oo

Pseges zolxe Glhgas b doliwll g0 5l 7,5 saiplonl WMelare (e (oS o 7 ko |y (cwlis] Gl o 93 «misg o]




Galnil Ggananlisiula anlilaaga >< 30 Do lalgl g e elallir ol Julos

03B oMol amsy 55 zyiie &l ke I is cl U gl Ol bT pso Sl izl ol az gyl sl sl
00,5 Bl JbL 1) deliwlul 5o sl 399> 5l 2,15 Oelre b b 285 oSl ol oS 180 gl )los

33 om0 Ol Sl b asbiawlul sga 5l 7)1 Olobas a5 Wnitns (B -l Wolitie die) ol yo Bsi> cloolSuys
sl lgiasl ool gl 53 6B oyl sl bl bl Satyles Moo 5 ol pggivo b s plie s 4y igles gloes 1
e 3992 3l 7, b 0T ggdge Sl z)ls OMalae g 005 pasiie |y of codal (oS,8 Bgiix jpiie plsieds doliwlul &S
ol &S Wskine obladgis | Sus 5 ¢ olie ;o (Hasaniz1995:23) .og widlys Liel w3l coodal plad [ 4 o 5o snds
25590 ol 2 e e b SIB ol Gghi coley g pall 4l 5 4SS L gl .cansls JbU slhe jebay ol5 e |) ooMelre
b Codegus a5 ol S ] juimo EdB Lol 1l j0 (DL 3l 29,5 Oygo 3o S (ol e wgs saiplas] &ilolxs &S
asY 5o 2y Oly,de il pledl b oBays ol (Gharibe & Pour Rezaei, 2019:226) .05 L3l alss ol 5l el jass gMbl
Solas S i gl 1) sloacl iz alice b IS &S WS e Slpiiy (oolpw DS 1 ol 0yl OB > No
09 (6 xS sl agar slaiel (ol 5 (Fsio GBS 59, 51 B oS (ga5 50

@ el OMolro ol oMy (S5l GloeS 18 )3 doliwlul ga50 5l 2)ls CMolaw (oguad 3 Tums PS> Sy o B 4
R JSs cdsias alie (8,8 Blie 53 0pie 0ld st IFO Cgan Solad S, s ol FF ssle g
ol 3 7ol Edlolae sl aiad cdnl ghls dnliwlol £ 550 s3game 1o Lo glad S 1 & LT 51 sl s iy 25 S
90 yame Jb g Lel 236 w0 pae Sl sl Sl Sanled o 3929 pae 5 S0 codal plads S @ oez)ly
20 S i Slgb saiiS juSxie g 3yls Slszen  Sailes aclgd 5 Bsix Jeol b Julxs ol (Mehryar & hashemi,2022:39)
el 5l 2 Ol oM onl b ccanlal 53 codal g coo Mo W8 93 oS conl Slegdge sl (Sales pansds
ol Jloel B8 Sl oS s LBsim plls o IS suels Sy plyie 4y nliwlol

Joleysio Uy dunlonypuo Lugaal pue by 33 gl LocaSysds g3 Us Y-

o el Sy 9 0 e Sld Slgaas 2l Jotas (Solsd S8 Ll 0 Blyieas Jole pae (olnl Foi> pllas o
(Mohammadi & Bagheri, 2015:351) .asS o L) by Sl cloim! 5 oolall Blual §ass )0 syeme L § Sl &S,
Jole e slilse 5 Goi (OLlasl iy Sgan (s WYV Cgaan gll oMl gr900z Gsls s 09l ¥4 oole Gillae
o GBei oly) 0niiS 50 allS (S oS laelipml g oo S 18 gole soges gozme bwgi slaebiml Cogal 4 by
ol o S5k 3 b ol b asige (B (68l 5 sl Jlosl sline g aals Solss sbas! g o pae ol Jole oo
KA osle wuaz e @il ol 00l Lausis om0 Olo 4y JolS jsbay jsSie cinlly A FAY Cgnao 55l ol il 4o ool
] 2385 51,8 0 00 Sl Mo 3 Jole e G 5 Cilby 3905 (s 9 9, Shos o 55 dLiait] Joub e 5 iy
5358 53 b Sl 39290 by oy dos 55 Lol 0o 0000 Sl 13 (S el 3S,505 azse ol 53 S Gl Wiz e
Sl g0 5 g 00 gaS Jole e SLLEST s sl mateios aslipml & )lge 3l gyl jo &S Conl T 51 Sl
)l 3929 e (il 5o geae g Sl

O o sl 2l ol o 4y S3lad oS 18 53,8k 5 Bgim lile p0 o2 B BB slassly 2] 5 Sl N ol
bulyy 5o Slolgal j9 4 s2mie (Jole oo LIS Sg0m iy 25 (6l e s S (st 4 0,000 Slb dndadjgu0 D90 oS
Wwhlasl sgaz I pass glondls g by JS105 dgiads )0 (18,15 (Ll (i 5o 09 oo &S 10 o)l plee A1
Jole oo o Shae 5 350 oyl Jloel Sl conidg ool 500 o 3l sl pdsboliz ghel (VS 55,0 Gloj 4o 0haga
ol ot (6 lgss b Jlain] SIS sgas Liorins 5 sl y2] Sloladl ool cogume slo o 3925 5o 45|12 S oo Ciaand 3o |,
g0 dlgs>

s Slojliggys HBT 4 dgae T.e,.o (Jole poe Cnlbg g OLLas] g0 Logad 18 Lgas dwdsypo b daoliol sg0

G s o ke 53 )1y Jlos @ s b palenl b (Selad sloeS i bauls) 5o (g2 BB (Ssio slaaely oS




7 N

3 B985 ©lalgal g S i GOl Sl >< S2aial ggan anlisla aolilnaga ‘ )

S50 sl plidl bl com 5l gy Ol (Belio condg plal cnl 5 99d o0 axlge pleal b Jole moe OS] (S99 M3
Csan g Blad Uygods g9 OS] aS Lole pae hwgs alolao plosl b olsyl,8 slixs] cood,d cpas ol oo o5 )l |

Az 5 a0 L8 WS e 6y9ls 9 wlad azle 035 1y o 1 ol Slagss gyslpell g sliel Wlg o 0ais jasice
g o axlge chelide Bais Siun) 90 b aienidy b oM OMelrs jo 03gds ¢ gl sloeS 1 b Jolss jo &Jb Lolssl
i glE Gymle S5y & bsie siss Sleress 5 Jlasl & Cos Jule e Colsins ( gs Julos e
S99 c.@lg O 00 uL.D LE) J.ALC.).»M uIJL\.ol Sgui> u.au..!_‘ O L» ‘USL’U u,u:,u UQ.»LQ a4 solo .l S9 ul)Lu.D‘ k5|)"
uLL PN 4JL’> U"l l.t ] OA)SU_AI)J‘ J.ALC)JM ‘_;»'PI Q)S\Lo.c LS MMBW 6')" IJ (o= dld.nl.»u.uT La Mbu;yo
arlse 5o sla s b sy Sl JL 5o i e pimis i b asbLis] sgaom 3] 3l 0Ll gais i
e 13 s3lS e Klgi oo Cgaan Lo 990 (Jole oo (5,85 b (S Cudghe 4y bgyse gsled 5o ohugdy g0 Sl
b woly ased o 5 pwge ewlis @b Mae Jole poe Ollas] atels (pasine gyliSoacls olads y .o5le aVslel g
55 505 a0 IS oo aS el S5l Lo Sglas jo S )Lie S e gzmed S9lad slS i opolin Jawol b LpSad &S egubg0
0358 o molin by 45 _ola 5glas 4 g i 3945 yonie Lisel Syl g oxas lanl  Glooul g ol y>] oS 5 &y

0330 Sl 53 Bodor ol yluinlas Calgiuno 3l 8j82 30 iolRl GBCAS s g US> . F-

OiBu 59l ¥F g A Slge S5 paanits b 5l olad slaS 1 0 paeslie jo s oliil Cogac ol pl Byis sl o
bl a2y slel 0,05 5 1y SBsho olidl ol 19Sie opl A ssle ol 288 51,5 Syl )50 siand ysbey il
A.'}w ul.zul uS).a.u 6L~a.c| O )I ..\.»L» o).h.\.nu;L@ 6L~a.c| S \))lbu_o )).O.A Y8 sole 9 .))Lo_‘.uu_o @9[.:.: dLDquw ) u.sg.«a.c.
g 0093 0 paecld gude Blyieds Wl oo b e Fsinr Lolbeil a5 398 co blittul iy oole 93 cnl (I 3l inl nl
S 8o 0 paeclid 53 i slinl cpz 393 (Sailel plyiedy s sasd col Gibge Sehs asd (s ol
oo e (505 0538 o Sol amg¥ 11+ 0l 385 eu3s) oalgs S 1 58 42T L b Lo g 5l Ll oy il 4 5]
‘_;).Qas 9 @M )LT 9 u.».]gi,w«o SS9l ‘659,(!? c&)l? Q.oy.a})o ugl;u M 09;15 aS cowl k)"' S uglﬁ) Lol ‘é)b u.ealwwo
o.\.uLoJ M9 Oy o w.uLw‘ ‘5319 g0 ugSu.u u.s‘ ] oo)S ugS»w o)JMucL@ o $9_0.‘> ua_zw o..LuLoJ Ry
U"I 39 ..)éjgk;n edb uol:;;m‘ L! Lac! ‘uS)-w LE) k_))l-a-u? J9p A e o\.\.ul.o.i Ololudl S k5‘>)|9’° 3O 059940 ‘é}ww o..\...uug.a.a..\.n
sledl Wlgi oo 50 Sgb> asd oS Jb jo oS JB ails 0e5 slbiadsins 5l Sl (Son Baim> Laseds suioled ayl i
led Codgbunsn oz pac

oS i ol 4 Oyl B oMol asY W e oole 1S g o (PRl DSk (Sl S i e plls yo
Slaladl A S 6)QAS k_MJw » ug)ﬁlu.oLQ..w @LQJH O)JMucL& 3 LQS.QD Qaz.w OMLoJ Meools d)LkA .0)'\).3 d9=9
Cadgine Jodoxi o Sl 035 50 (o iz GI0RS L 109 o B Ll st o5 (Sod> jatd b eldd jobay (sins>
DS 50 D30 5,5 g (e Cdgine ple Jguol Goll 5 pS6 oS, ool o Beho jasd sables

OMLA—’ J.LQ aS Cewl Jgﬁm 9) QT)| u’_99.o_'> ua_’x..u | u—“-‘SJ él.e,.» 9o A U)L..MD g_)LA.u.u' GLM su_h.\.n w.]gﬁ.w.n ).b...n)l
)L)TUALQJ 9 égmgo 69']" L799'°'> ua.auu 09.‘5 J.o.c ‘OAJ,{LQJ J.o.c ‘)igé uLu LY fogﬁdn 5.9'9 9' uLw..‘> 9 FL’ LeN ul)la.ol Sgd> Ho
Makaram) cewl lginl «p 3l audad oiill o 00eld o el ol ol i gl & puitons 0,6 b @i 5l pel o Boi>

oled I U sleshy JLS 10 5 95 oo g oninled Sleladl xilio 1 wilgs o Ssi> jaxis aS|,> «(Shirazi,1990:2/305

&S JB wls wwlelusl
Olgeas suisles (Bojnourdi,1980:1/210) .l « atds cudsinsoy ((Sow Cadoimn Boiz jo polin ol (Sus o
prefianns Cadgine 03,5 05 9959 cazrge Cadsgan b SVl (bl o b azslin g el ool glyls Jatue b jased
1) 05 Bl Cadghus ol 5l S 1 000 Old jgiwd 4 Sl b Wlgi o5 gl L9y Wl 395  catids juads jI S0




Galnil Ggananlisiula anlilaaga >< 30 Do lalgl g i elallir oLzl Julos

Ol 8 ol & oaialed b lactl s &) s pases Cadgins ol s gl 5158 31 50 spole Blod e 5Ll S
M 45 55 ST agl JUo ol b sl a5 39 0 cpuainid Lol Jmb IS5, Sl & saigles caginns 5 (Suiples
4 SG o aS Lo oy 0l Sabo jasded g oaigled (elas ) S i Codabuns 4y B lgs o LS (jols 08> olads o
(Mehryar&Hashemi, 2022:241) .04 solez & jlus ol o a0 CalSo 895 jmaidd § (s e

o 2 S5 e A5 ygee y3 oinles il (aded il (645 Codyius 03 patd bol 4 azgi b s 6,405 0j9> 5o
Sgazee 3)lge jo S ¢ Sglas LSl jo Bsi> Lasd (Mosavi Mojab& Rafizadeh,2015:155) .s)ls Slsp2 s Oleladl gl
PLQA)QPP&_AS\J).O&;WL)MMOMLOJ;I ‘JKJOU)MMW‘JMJMMJMJ.QB ‘u.obu.‘ubﬁ»)odw\:@)@
6785 2l 55l (53 955 g3 (sl e golie 31 oolisslegs [ Jaz cilal o il sile) 99 0 a3 g
33 ol (Sean (Bl ot 1) gdso owyols 5o (SLo)aS g Jae 50 dugy ol (o 0l b og welsS lnss LS,
] 00 maie 955 ouinled loldl 8l 5l aS Il 50 39 | Cdgins 1 g lis plio

o5 Sl olaid] ¢yily )5 a8 cilolgsl awlicioul .Y

ol 09 oo (Boh GBS 59, 4 jzmie Joe 5o oS sl ol o 5936 sleSsSew b Slolnl b o)lge (50 0 c0glal (ides 0538
ot 55 o5y sol5 5 jlu g eger zolme Glgae Jlael o3 cuae pf Oliloplw Goim Hzmed Slegudge Jolis Lpuats
Jelodi 4y el po cnl 00 S azlge guz sl L) b Sglad (Boiio )L Lu oS cnl sl sleBUl g S9lad sl

ol 0y i35 o ol eyl g sodasl 6 yp0ez SLati] igles iy osilh o ool cloasly, o Ladlys ol

P9l Sy 40 988 a il plgaw Slprenas Belixs Sliguae Syalplillyo plgsl N-Y

&S Wid ool lg8 @b olylsplens  Lasl Sl » (S o3les lpear Selad oS i ol ! (Beis pllas o
S Gl 0o 4Bl T d (wlwl (el FE Lol IS slacawlow ol ol 56 alas 51l ie ple g oalas Lido oel8
el (P9l oS 1 cogor molome Blguae b ol bLS,| g gude 1 ol)loplons Comidg 0ig> cnl 4o 1551 potlle fluws |
O, See o o,laie sladsg) oloul Coge (Blads Oy e plakd Lo 4y g9.050 ol (,2021:32Taqva&Rudsaz&Rezayinejad)
sl 0y guie ul o loplems 5 el ploe M3 5 oS

sl 3> 9 wlaid pis 1) cogude SlolJl g dolivwll L bad o lagas oS (ool 3l plgiedy « Solas slael BMS 5 gt yue olloploms
1+ ole alaz jl 5290 (ruilss oLl s (Gholizade, 2014:456) .5 s & s Lo 55 Sglie CarnByo i i |y agac zolos o
2 Jbd a5 0 e Sl 55 Coons S3pdy il ol 3l 53 Wl e olloplew ol FF Juol S slacanliw g2 0l
ol ot 938 &S sl egadge (IS 1 sogec maline Slguas 4 lapT Olagal (o ol b sl aislo oS 1 slovs oS prenal
QLS (o Bl Solal oS s (e Sl 50 wSlgi e gadie g ol laplons a5 LT Sl i S sl 03l By o 4
5l sgTal 0 T sl sogas goloee Slsaan a5 8,8 axis Blsioe pise widpdy Lols lyie ozl 5o LT &) 5
Sl rsoses goze Slgas 5ylplil i)l S 1 asbwlul cole; & gugad G958 Hebas gie g ollspleaw g9z 503 o

gl azlge o @wlge b g2 Ol yie 5 (5ls8 Jlasl )3 (S9lad GBS 1 a5 358 o0 g Cunndy (l el w3 5 Joxe bag)]

@ el glael (Jlo plgieas .cowl gae e olilsplow Slagad jogeas js (o)laie sboasg; ploal ol oo Old 51 So
b el Sean « Ol 10 5 (uslsd 5 Bl O)5u0 53 g Kllugueger goline Gligaan Cule) 4 pile iaguae | b Olagas fds
Wi 10595 o ol i Sl cdsliolul 4y agxd pae Jdods uac 18 olyloplew bl Ll axlse 21,51 oS s Sloludl

09l yin soges gale Glonanal ) (22l g lsd Jlael )3 (6,0l 2L ay WlgS oo i ghnne 5 Slagad )5 glis ()




7 N

o B Slallg s ol il o5 gabaial Ggananliila anliladga )

POl SLciSyd 33 bl uS ol Cuguds a2 g250 50 plgl ¥-Y
Jolts alaz 51 aS cewl elad (it 0538 A osle yo 0 bl oS 4y bgie ol 81 Cogade ( Jolad S i (Bodo plls )
9 Cagae oS ey s doliwlul jo 5,00 plow Blas w5 2o 5 (Sl Cuegion pae Ol pl oMl ()50 Comsl
slr patie 18,8 aw 505 0Pl e W osle L350 0 ailiin (S5l )3 Cugade pae g (Sl asliwll ©l)yie cole; wgas
9 8B Olagxi plo b albwlul )80 Coley pac (o pds 5l g Cogace bl b gladd tecwl 60, o jien Lacl 71,5

zlAl sogas 10 ol S peenal &5 WIS e el 15 esle ol 0 e (Taheri,2017:125) Solas < j5Tol; Jlee! LSS
bl a2y ol 50y 53 oS ol s3eae (blodil 29,5 @ U @3] cad S el s3leagoe goe cu N o Lasl
ol o Sal3s LS5 ye b 0l s 31 1y bl 1 ol Lilato Lol congs igils

oLl 4y 5 035 sl ey ey o8 A e3le 55 e Ll 43 iy olej 5o Luluol oS (59,5 Bsho camad ol ol L
Jlsj s 2l ) edces g G‘P'w%fu 551 52090 iz -l gl Lgmle il 428 S L5 Lacl 005 50
23 ol Gl sl 00 Bioe pusns jsbey Lulul Coguae sl (15,8 50 48 (T Jl w)ls Cl¥s e g museo Cogute
Lo )ad 5 SISt & i 2 Wl ool pIS gudie iy 30 b oMy el gl Lo @ o S ol T aie 0
o soslad Gidn 0l YV eole ¥ uy 389 aSiul 4y a4z gl b oBugs So bl o ewl o Jglad B (2 553 53 (g manhs
sobiel o el g obial S ol asb & 31 13 0 puecilins oMo 53 bacewlys po 35 b oy 5 Cugeae adsl bl
Slie BUS 5 (3,3 WS 31,21 4 Gloj o 45 Wil s 0 el e ol Bollao 0Bl S5 red Cu Mo 33 Wb 55 Cusaie
(Mehryar&Hashemi, 2022:72) .asles pMel (slo 1) g5 Cogac (ogac gosxs 4 Egb90 Elo)l ey 0ad aid iy Y eobo
05130 (S paenad &S WO+ Lguan Sl S, (el FY esle A s 4y bzl b aS cawl o 0 500 2Bus ( Llie 5o
Cugede 53 (pS SVo Lazg 4 plgi oo cesl 0315 13 oo ogas gozme oMo o Lzl 2 L cogae o) I ol bl
«Cagie Jlauly ssale glas a5 wiz 2 6Buus ol .cewdls sogor momxe Cumdo jo 55 wilsogs byl w8l ol 5l &S 1) g0l
5| e S 5 39290 W ) Seane b Lel eennl bl bloail gl coloss olgieds «zl,sh b adgl byl lais j1 sk
S 50 Slaalbgager gomme |y pogat ool 19 Sl (25 a2 e 09l G 0Pl W esle 0 s 0 g0k gl B psge
a0 4y U s VY oole A uls olie |y el o)l JYaiwl ol o wll ol ol (Jl> ol b (Mehryar&Hashemi,2022:73)
Cagie Jlal Gogas )3 9% a2 0 tuend 52 SV 5 Conl 231 L Casade ) 0305 0 el Olopanal 4y o iagans
o el oMo 45 1y Lacl gl a5 W8 ol slacsS 1 o958 FF 0slo 51 bogs e ik o 4 4255 b el 2 0l 20,
solesogec zoze |y Lacl 21,51 sl o 20 45— 6T VW oslo 0 pa 9 WV (glas Gt 093l Caguas JLosay 5 99 00l )18
o itie logadge 1 sages gazme & Cogdie 53] (osaas 5 0ol mrens I CalSd £lor] s ol 43,8 5 40
sl Bgi Canlarg w8 (595 Caxndy )0 pllo @z e e sl sseie Ol 4y SLitul (l ply

5 @abassl a0 Olsie & e Old ead (2] as s Gz 5 sl 3,085 6,0 slan e 925l 158 Jolo 4y culie b
Jolie abais )3 .35 5Ll gl il S IS ool L g ogs Bl g guspao il iy 0o Cpguire Jlasl Ly oo
Sl (S0 az ST sl Ll onaz 0301 o8 o g 003 S ranad 055 e S e oS (sole sogar qozme & pge S| al 0000
219382 50 i (B sliel g Clag I (S93 (ad 090 929 b Lol wily (i Gloj Byuo pilivs )l Wby i e
e 3l) (Jlout B g (0991 0l faal aiile) (Jlo Goir alaw piliue Wilg5 o oS Jlasl proua (oS BT 58,5 55 )0 b g o0y
02 Ol 50 Sy pe S5 4 g ol 1 aype B 4y Bsh (jlse b Sidaie o Sai¥ole bl (S peenal 3l 2 50 oS L
9 Goelo Lacl zl 51y soSo g e9090 Blodd ay al Wilosgy g3l baal 1o a8 lacl 5l oS o lbeisl cogutre 530 (596 oo
e &Ll gole pogar oo Goguas (pl 4o slocam Mo a2 e (sl Gide (P Y osle 0 uad I awge sundS ol g

9l SRSl 53 Il el whyymiy elgal W-Y
Sloel OISS) w0y S slad i 0l ¥ sole s oS Lacl 21,51 5150 51 (S (ol s 1 LBsim pllas o




Galnial gas anlisiula anlilnaga >< ey 5Ba0 lalasl e laili golisil Juls

S0 (l 092l 1005 yxie Sglad b pllul ol 4 oS Jlael b ogdico Solad 4 s5ime b s0le 0b) wzge 4 ol
ol oaselas] T Gaslas 5 Jyods 53 pleal & S3l8 Wo cnl g 00las )] bl culdyy pogie 31 (Sivsy i a3 958 cnl 5o
S5 sl @yli9 WA Cogeae «lusyily 5 Ol ee L o Sglad coMolas Joadlygiwsn ol sl o b cold) pogeas 50 4z Sl
5 Olne s Joadlygiws cl ¥osle hsay wconl 05,5 @dg Wilelae (B plowil Cuegine oguas 3 1) Slyie (soloizl yoel 5
ol dme ¥V ol agliten LISCAT S iyl il 03,5 @io eily gl ol Uy ol cyandiie o (%ol ol 511, syl
Sldee b coldy fowaio a5 &S 1 Oalro pudai  SMalxo wilgs o5 Jole i 5 ol maed 1040 0 b0 &S el Oyl 8
ol Jooid a8 ceils 4z b (Jlo ol b oy ailgs (T Gl Joe (08 1 4y 5 100 9959 Ojgeo 59 9 i plal aly S,
390 33 3S gad 5 e 5ol Ll gl soriias Cadytans b GG 5 Cansl 59l olassils 5 ol ke 4 990508 oo Joall s
el asoly 8 W oolo b ollas guine 1,51 Blas ¢ sigles S b wlaols ol Lol (sl colans gole laae

0o s 45 55 sl Colh) psgie Solizan ol sl Ciyyms osles i osilE yo ol pot €allul coliyy Ml
Olg8 51 (B 5o el Sel oS 1 diin) jo Sl Slelgsl Gaolas 1 5y50 ol Ll ouis iy yad oll Guled o
sy wle) “oglhel cold)” 5 (AT Cgaae St Sl 0yl 0gil8 77 o F oole wille) “gg e old)” aiile Sllee I asline
Y o) E9riels coldy (Conl dtugy o & WA Jlo 53 olal &S gsime cuSIle Sl olojls paenls GnndlesS ¥ o3lo A
(Sl digy T WYY sl Gganie Gl (938 rgo 4 ol 0l & o caSULe 5l colom (gl el gansiliS )+ o0l
&S dgds 0 Wbl Jlael 4y g9 ,i0l Coldy (Ssix sielainn 5 5o .l 00l oslaswl (Simaei Saraf&Hamdollahi,2015: 41)
sy Gk 5l S pasd obide Lz b 005 Sl ol T aplion b Simin « Sy 26 icanlS 5 (60,8 g
(Langaroodi,2009:338) .5 joxie &l ol 4 Cwl (Son Jlosl ol 098 oo plossl SMie i g ailacesdl i
(3l 4y gloldy ol Ak b Ssix b bl pel gadc So oS Sedioe Gz Sloj «glad sbaeS 1 o pIlul eols,
guie oS ol (] sline 2 (g IoBg ol S9las (550 b solasdl ool i ()T 4 b Bua a5 0,5 i 5o 1, 6,8,
Gk jlelss Juol (ol (Al .o)ls paste Solad ez pllas 2]y pased @dlio ciunls o3 golaill gbo)Ls) 5 Olowenad )
e Cedgiunne 4 yomie Wlg oo g Sgla Ll & ol @ 2o &S (Slge ()l slaclad §,b Sl elgS (eriine B,
L &S 09 g0 A £9,000l culd) Blovan Sloj ofagas ] Ll ol Crginns & (518, .00 5 Cogaac | gy >
e azmliz Jlo sl T aild gles golazdl ailio a ank) Slizgs aiagaie jI 56 @lbls,l | L5l oledbl 5 eoliul
1y Sl ol gzge Sledbl b qlio 3l 5S040 b s (S9las cadlad (oldliaz 095 5 wlie S sennS Gupnsli b (Sgles
e Bl oo Jlael 6,05 53 1 (g5 5535 2ils5 oo c05ls B yoxie 355 (e oSy e a4 |y gl (sulS slls )3 L S Lo
ool Blail gl el panad sloadss Jloel pulis loyld) oo 08 B WLl cold) Chog azly 5 gl @dlie
(o9l 6yl el 4 deh) Goa b golaBl sSas ( S9ls 8yge yo 00siSel S GleMbl HLactl ( Sl b o) Beed I &b
Golae jlSsles mbio 5 e 5 aYslel (6510 0 140 5 S 1 golasBl ool o b cdllne L 25,5 sl el ol S5
OgemnlglS 5,80 Ve oole ¥ aly g5, 50 (o) ol LGy o0 Hledbey Aodl Bais slapllhs o dilbiaiene o) sndaislis
sbiwl B (Poe 0936 A osle crgocy ol Ssia pls o g Wloads ailisy gyl oo by pbee pboasg; plaieds (oumly
Sliaio s culd; Lol jlse 3Lt collad 58,0 45 il a2 Wb (o ool b iteed L8 5 b5 g ls plia 5o
Oyso ool Sldes g oLl ae 0jex 3l 2,5 50 gae codlxd axxils (Mehryar &Hashemi,2022:72) Log o5 Ogumsxo
DA Sy ol pla o1 sl sS85 lsie o3 1) o g ees sl sl Sglas @dlio g 3, Sdos o cwgodo ;3G L 3,8
el 9l i 59 g9l ol g £9,e ol ploe G181 50 G9lS Hlre « Sglad @dlie b (8,15 9 sxsl0L)

429030 (323195 3w b 0l ol cpuilod Slalivgen o iyl ¥

Jolsi 50 pamamin 9 hlom (92l slowl (sl 6,185 Bam 9925 b ppglad St 03l 039 ol 1o S9l slaeS 1 ¢yled
Wl e ol 5 pglad lsh ploe sl b (Siolond pae ncs 1005 50 B codlads jlojs> cnl jo S Ol ke ple b

O




7 N

3 B985 ©lolgal 5 S IS GOl Sl >< S2aial ggan anlisla aolilnaga ‘ )

O 5 Slolnl Jo 0 czrge cluol 0B ¥F Lol (IS lacewlw szl 0gl8 9 17D Cguan (Sala gloeS b gsl8 wile
290 (2,2l g somds DM Slml 2 0gMe (lalgal (il 0as Bliguan sl 2] 0920 g el giue gl Mo Sgu
slooely 5 Ololesl ool Jodo a cGidny ol 5 2050 o0 (Solad SloeS 1 b lad oo olieisl g olgs o Sdae 5o (555 b S5

RUIRCY PP RSP S I

3015 GBSy 13 Dyuk Sl L] ol By ool iyl V-V

03,5 s b Sl oluyil o Jole e sy Sl w0 e Slin slasl gl |y ol bl slss s 0956 YA oole
4 logSore aS Cwl ool plo Col o 4 (oo lacadBl 350 50 CBUy b el 4y agxd 4y a1l ogMe oolo ol yo Lul
o ilel 3 il 1l S (M oLt @ plsise 1,2 ol aloz 31 ilpg s nnolin ool 5 1 L 5
Gz 51 FA eole slae ol 0925 05 o)Ll jalh dy (SiiaSiiiyg 325 9 (g0 Jlsel b oszg )0 (S5il8nl Bl (o) Sl
oslaswl by (SLIle 51,8 Gyl g Y Ela B« psidsy jubas ol il suz slacusgime azly solaidl g b il > £955 5 ainld
o obe tnl 5o wisd e B golaBl Cuedlw 0js> )3 O pBe il Dlgieas 0g,el a5 (UL DM I (S536e
o 31 gLl slaoles o apor oloiel 5 o Culis hio 3lisy sleird GWos ot SsSs i s
(Danesh,2019:75) .cuwl Sglxs oS i

e godh] Sl 514 a0l 285 0,42 Sl ol P sl s 31 ol el ol 5 i B3 Ll e
slslilee @ logSxo (3l plow YO ool bl o cwl 03,5 aipadb azyo cotn LIB o 1) S sleslilxe ATAY
bl 00,5 g e S50 955 40 O3l &S (63,150 )3 So g o pg e eloizl Bohin I o2l sebay YU 4 i 4z )0 655
STl o 1) € glad s seg0s ¢ sidsd Sl 5 oS 15 0 pancsld 55 Cugeder «sodlul Oljlame (g5 V5 ool aiy spdeay
AL L il 4z 6 0505 Olilone Jsadio a8 Jlo 01,2 51 (So 4 60,8 ST cnl il el 005 Cguame eloizl Gsiio alox
ool gauad 1 ol ol Gub il eats S5 0glas (dn 098 YA esle jo oy py O 4SSl gl 09 peSie sl
S92 wply pg o B Selad )3 (L se

5,508y oz 5l plizmen o O sole Lol 00333 s dpiz 0538 oguas L WD Lguan Jglad oS 1 336 4z S (orizeon
Coliz 4 OS] e 4 a5 S 5 all 4 AlaSl g b jszmmen oS Cowl oads el 5530 00le o el azgs LB L=
aals |y S, Jole e 5 oyl 5 0mie Sld )3 Cusade oo Wlgioed 315 CoegSime aile e gloasiz 5 Sy L
Gk BB (it az )0 5l Sagad ledlilme yls 93,2 4 g0l 350 srazizy Glaie (o)l 80500 w¥so bl b «ail
2 45 ool 2litaol L 4505 058 Bgin S ool WA /Y /YY £ 150 FVED/Y o)leds psidun 15 e cyiSo ,aie 5 .ensl
2 Sopien 5 ol sl aals o ST b Solss OBl 5o Cugede clbglo S 5o (5505 Bilgws 45 ol (st )
aSL VA ool yo zyace pdle Sgase G pd bl Bro a3 Wl Selad ool a5l Corog e oS 3 yls oSt asss ol
03 YA s3ls 33 35250 (U S Wl galzez 55 35S g 33l S Bilges 3l 5500 S Bgi il slus
S ol (S9la ES 1 () LE L ot (el 53 e @lse Sl (S 5o Jlo il atels (ogas js oglad s
35 agSunly s WA oo 1 e

o153 Sy 13 Ul o s By oy Ergsy il gl Y-
| wlé)—» 649L=u \_/S).W Jﬁzal )I o M JA[B).».C 649)13 a).».?J dJ:Lmuo Lo AV g0 g;.»gl;u ‘_ngu»S)wJ uylﬁ V¢ solo
9 LmL~.w9) )9.c| 9 U9L$u U)')g QLW e JJL| p.........o.. JJ[.Q)».C k;'9.»l3 o,:>o uLw? oule (g,«S).w M )| o wale U"‘ dJUa.o
Ban 55 51 (o & sy p0 )5S sl Sglad Saalen e sligd Cogal 4 g 4l S, 19 (nl wgs oS laelioml Gk
o b oo olod b S0 slas apolol by 8 1 S s sl 55305 0,053 0529 4 JUinl oy polazsl Lol
e s cagal piline (555 Sola sl b pogas ;5 ohigds eole ol 0js> pled axiiallsle § eloiz] jgel 5o




Galnil Ggananlisiula anlilaaga >< 3o Do lall g i elallir ol Julos

255 205 0T L a0 Bl B ol 1535 slo gl Sinlen

6,l50» &S el 0ais 53 aeliyal (ol Y8 oole jo « Sglad Lidu ol ol asbim] OlMol g suas Ol he 4 axg5 L Ll
0556 5 end 3ol 5538 53 0 rar s il 5 ol & g e @l e @b el 0 s i Al ol o S
0 aeboml ool 5o ahal g JMosil &) by pe Jiluo 1 (5)kome &5 sl pl [S0ko £9090 (ol b0 WFA Cgane )l
ol 00 00l gl WA &l (9l oMol ¥y alis O, 80

9l 0033 JUisl allue 4 (ool LS, Goguas 53 gy &yl il >Nl 4l 3 6 Cowl ol 4z BB @SS
oS I 5o sl 00 gloylisl elazzl jgel yo o Gpae b sslie glon b 50s obeS 1o a) S i ppnds L6 ,0é
VE oole aSiol bz gl b cend 5 ol 4 el Bl 5y by jebay Sadge ol 4 WO Caan Sl slocS i el 17 oole
woseas )3 4zl cpl g wils o &l (gl Mol Y &b ) Sl 1 dnhial o) i « Sglad Side 0538 ol asbenl
s bty WO+ Cgutne glal oS s 0558 17 a3l o dmsyzn 5 & cums] 03,5 SgSas ol BB, 3556 0,053
il oaud fewd

(0325 () el s LB 0,53 JS5 51 sk 5 53 el @ 32 piliane LolaS ol S« Bss Jelows Shate |
85 s ool 5e Gginn slgd ol e e SY 52 el glad slasalps Slile 51 )l a8 Lol o
GBSy gy e ol 0S5 3z L3l sliwly 15 5 e Collad Jpamma a5 Lael gl sloosysl 5l ol
sgeain OF &g o Ll ol (698 5 e 32 08870 (bl cnl ol a8 S IS 55l codlad )l petil e g ST
29 o Salidl iz sl Bahio azgi agS e w8l Mol (o) 5o eniledly slael 4y 0T olo il i 55 g 0055
S5 53 gl Sl Jsb 53 & ol slgd ol JSa 31 ST 1,2 LAk 4Ly w9 s Copmaine dylepms (553l nd
DMl 3l e i 59l oS Blasl Gszlar 5o o 5,505 mglhad eyl ol a¥sle 5 bt ClSS Slarsls &S Liwe o
Shgd plla 4y isupload] jghaieds cax,i yo (sardoienasab &aghamohammadi,2015:575) .cewl adgl 898> Connseds
o 03 OF oole 4 (slopuas Gl LB )3 1S 0g g se Slpiiny Bl sl | 5,Sslr 5 ol slaeS 1
ool Wged 6l S Lasioe | oo e sl Sglad puends LB ,ae 33 gy (ol aebol Y8 osle Mol b oyl
ooy Jhloe puanassd (SwsVb gayaloil by pglad anugd Bgoion a4y elaizrl ol 5,18 (glad )l59 )5 cand wlgS o0 0925
S b Sl loclu ) anwgs b Lael ajgal ol lymm 2 me 53 b Sslss 5l cules Byu0 5

5 s Sloleel 5 LIS 51 slacgarme il 3o Sslad LS, 0 pSl> Fgio sl 3l cwlidoaal Buo b Siosh ool

el 138,50 oles cpl g)lub 5 (S50 SleSe sl S puitas job 4 4S dged olwlid | ol
S b (g el (Sl Gl oe (685 Cadgiune die )0 atkine 5 gelz plls Gl (g sleadl 1 Sage S So
U9z sonplin g 00,5 cdad ol Oladsd jemelavas o a8 6)&‘&-? Sl el (Mol asuY GBS 5 Solas
545 Camdy ool el 03505 2rho 5o srhsS slrml Soled o3 5 IS gty |y Eolel 5> Eils b Eopimnye
ool 2ol 35l o ol 5 i |, Lisel oo aanadsi 5 ol L] 51 soliiusleg (sl aSLy (S o G |, Bsin _Su5,l5L,
0dus Oylas (4e3l8 Mol asy¥ YFA B YFY slge jo assl lioe « Salad ol e olais| pdl,2 Suoinn pikins Camdy

| xégufbdn

G el 9l plase WlLiS] 5l )l Mebae Ssiio Candy mpe Sloleal 1 (Se i geS 18 (2 by 0js> o
9l (S b (98 S o Cnler s e b GIB Lol 1 all (6595 an ks (0 dy b aS @)l o8 >Nl 4
ol s Lo @ Yoz 05l5 el £5 o0le 5 5 03,5 3Ll il S adse gl sloeS i 5l ol ke cJISg 4 ka5 golas
b oMl 5o (55l Sewry Ginl38l zrgo Comidy ol el 00903 GBI HLiel BB ) ol ade OLLEST 350 5l 2,5 OMelae
b ol b agzrlse 5o Folad oS i w¥alas &y 0l (55555 20 0 (6 punsd (g3 lgidiny S S0N5 050 o0 (Sglad slBS




7 N

39 B9 Slolgpl 5 s GBS GolaI Jalos >< S2aial ggan anlisla aolilnaga ‘ )

S i 5 &8 ol b Mlole Bsinr ol iyl Bl 5l ol o B ol gl i 55l 53 o s b
Ohlas] puad 55183l5 0929 b .ol Sglas 5l g)loms 5o Jule pae by el asgne plads Sos slagill 51 S
s ol el oais Cagual o Selad Cdel o sz yle iz Jee jo (glad G 938 YA sole jo 0000 ola @ Jole oo
55 psbiiady el 03,0 ot 3 1y Jole ke 2 5350 s olSal 5 o nadlyfns J513 5 LptoSho 9> o plosl e
Ol 3l aile 5o sl 2! Colews i b patin e 1o asbom] cogad 4 pl il 0o oo Slpiion (Judze ol

D5 039381 (196 4 icngaai ploj U Jole e
it o9l el gla oS b 0 paaclid y3 g (oliil GBules (Fshe Cadyiuns e pll Slalgal o3
b el oniled azgie Codgius o, b S OIS Gjsuo )0 G pasdin azal 50 9 03,5 GgSaw ale (ol 5o gl

5 oailed Feldl (fsuly Gl et plli ()l ol Mol eV N sole oS ol Jl> p0 cpl L Bsi> jasd
o>l az aline )50 950 0 Slginy (BLd e 59 E9ud50 (ol ol 4y az g b Lo o &S] (Ssi> (asd
25,8 @l pglad s 98

Obloploms &S s (asios .l oSl pogre Comdy G gaae pf Olloplpw g segec zolxe Sligaas (Lo abul) Gogas 5o
3148 Solad somny slael B 5 098 o0 L L] o IS § Goiin 3l 390> 4z g WSagaio Shguas (ol 4 0> 4> U gude pud
3 emdi B Oliee s 3l e e ool oBuler )1 j95 0 Sligaan sl & agad 5 bog S pponad 53 &S 5Line w5l 3>
2o Ao (sl 00l oy a3 39250 Ol yie g sled 4o by yd () US L 5 (Jlo legadse 53 05uses irazxe Blogonas
Jis (slosle Gl b 51380053 sgir 0 Sloiiin cplenl ol @85 sl el s S5lS slBS 1 )0 (o)late sladyg) slxl
51 s mmstrie iyl e ol 03le ol S adeiie ol ot |y e o lsplas e oSl glad i l5 &
oz jl) pliolagas sgam 5 (Jlo OleMbl 4y sgame (o iws g b0 3> wl) ol Ggho S9a> gude il loplpw
oled e 1y (ogee gozme 5)lLo b (Jlo Oligas 4y il

ol 00 SPB mrad 255 el SgbS S, ee OMdne S00 Sl 5 adgl bl d w8l ol 31 cogae gi) aliee
Jpeol b a8 g0l tugles pldl ol 8l i Bio 4 G 4y S0 0 el )l (B 53 oS oud asly e
‘L:.>|)Aa Wolas i oY ool a4 slouas Bladl b oo co sleiin (] slas jo b Sglad ndho)lls g jamxecS,Lline
03,5 i liogude S8l 53 sl llo @z e Dlsieds solecoger zozxe

013 e sue 7,5 Slizgs 1 1y ol galad i 08 W sole ¢ islad cloesS 1 5 wllaols oty i yad 5o aleal L adasly o
55 Olnl dlsB )0 g euis sadedie oole el )3 Ll Cold) Grolas (Jlo cnl b 0o S Gglal 4 s5ime b g0l 0bj uzge S
Lol Culh g oo ooy 45 355 ol pglad i g8 \W a3l & (glo pus 39 o Slgidony 23,5 525 o 31 igeke o3
0 01500 ot 5 (9l dile yome ledbl sLidl wnedlad odgamme plod ;o ody &8 b sloml b 0T Gaslias g 00 S oy 55,
) 5| S o ob 5 2l5 ] Eslne comn 5 o a3l gl yles S5 1y saiiSel a8 ledll ll 5 gl b alolne poe
55 aalss Ll s 55e i3 L5 Oy

Bl glad i ol VA 5le paar (sl S 53 el slael pols byl 31 56 Loyl posas o
o Sgazme s > (B 4 Sanse O] 5 Cogac pldbgls comMo Ll 3 S5 mul 2 Jeeds alels oS amo o
3L (S 13 osidy Hezed g o malz S35l g (a4 (SuSilyg 5 cilel yo cils (ol elis)) asile)
wolaisl ceodle jl colus jo JS pll colaS ialS Corge jais ol Ll sad cdie Lty 4y SiwSlayg 9 VB 4 3
23 99 o0 Slgiding 9y (ol 3 -Silwie ol 1) Sl 5 glad > codnl w8 S5l 5g5 e g 0uls B Selxd ol e (SUS
o otz 4 plosSono sales AFAY odlul ilos 53505 18 5 1A g 5 LgsTjlone saipaia lls 45 litasl L FA solo 5,850

A9 P90 @gl.u UIS)I O Caoow (g30aS g s,.l.bglo )| fﬁ”.o 9 s A0 ubl_’zo 6|)|o




Galnial gas anlisiula anlilnaga >< ey B30 lalgsl e Lol golisil ol

A/'CG:/.AZ’;:

References

Altman, M. (2015). Cooperative organizations as an engine of equitable rural economic development. Journal of Cooperative Organization and
Management, 3(1), 14-23. https.//doi.org/10.1016 /j.jcom.2015.02.001

Bojnourdi, S. M. (1980). Jurisprudential Rules. Tehran: Oruj Institute. (In Persian).

3. Danesh, Z. (2019). Criminalization in the field of cooperatives with emphasis on the role of cooperatives in crime prevention. Quarterly Jour-

nal of Political Science, Law and Jurisprudence Studies, 6(4). (In Persian).

Eskini, R. (2014). Commercial Law: Commercial Companies (Vol. 2). Tehran: Samt. (In Persian).

5. Eskini, R., & Delfani, S. (2018). The effect of transcending the scope of activities of joint-stock companies by their directors: A comparative

11.
12.

13.
14.

15.

16.

17.

18.

19.

20.

21.

—_

2

Do

23.

study in Iranian and English law. Comparative Law, 5(2). https://www.doi.org/10.22096 /law.2019.34504

. Gharibeh, A., & Pourrezaei, A. (2019). The scope of protection for third parties in the rules governing transactions outside the subject of the

company (Study of Iranian and English Law). Private Law Research, 8(28). https://doi.org/10.22054 /jplr.2018.8810.1218 (In Persian).
Gholizade, A. (2014). The cooperative sector law; The cooperative sector: myth not reality. Quarterly Journal of Private Law Studies, 44(3).
https://doi.org,/10.22059 /jlq.2014.52535 (In Persian).

. Gholizadeh Manghoutay, A. (2016). Legal analysis of the principle of exclusive allocation of the executive body of the company to the CEO.

Encyclopedia of Economic Law, 23(10). https://doi.org/10.22067/le.v23i9.54559 (In Persian).

. Hassani, H. (2005). Cooperative Law. Tehran: Samt. (In Persian).
10.

Hidalgo-Fernéndez, A., Mero, N. M., Alcivar, M. L. L., & Cruz, F. G. S. (2020). Analysis of organizational commitment in cooperatives in Ecua-
dor. Journal of Management Development, 39(5), 391-406. https://doi.org/10.1108 /IMD-05-2019-0180

Jafari Langroodi, M. J. (2009). Legal Terminology. Tehran: Ganj Danesh. (In Persian).

Khazaei, M., & Taghvaei, R. (2013). The relationship between accountability, transparency and administrative health in government offices.
New Research Approaches in Management and Accounting, 7(25). (In Persian).

Makarem Shirazi, N. (1990). The Principles of Jurisprudence. Qom: Amir al-Mu'minin School. (In Arabic).

Mehryar, M., & Hashemi, S. F. (2012). Comprehensive explanation of the laws and regulations of cooperative companies. Tehran: Dadbanan
Dana. (In Persian).

Mohammadi, S., & Bagheri, A. (2015). Study of the status and legal effects of the CEO’s transaction with the company in comparison with the
new draft of the Commercial Law. Private Law Studies, 45(2). https://dor.isc.ac/dor,/20.1001.1.25885618.1394.45.2.11.9 (In Persian).
Mousavi Mojab, S. D., & Rafizadeh, A. (2015). Scope of criminal liability of legal entities in Islamic Penal Code. Criminal Law Research, 4(13).
https://doi.org,/10.22054/jclr.2016.2408 (In Persian).

Pasban, M. R. (2010). The competence of commercial companies and the limits of authority of commercial company managers. Legal Re-
search, 13(51). (In Persian).

Pour Arshad, N., & Skini, R. (2010). The theory of apparent representation in Iranian law with a comparative approach to foreign law. Com-
parative Law, 16(82). (In Persian).

Sardoienasab, M., & Aghamohammadi, Sh. (2015). Comparative study of conducting commercial activities through cooperative companies
based on the approaches of the International Cooperative Alliance (ICA). Journal of New Studies in Commercial Law, 6(2). https://doi.
org/10.22059/jcl.2015.55776 (In Persian).

Sardoienasab, M. (2009). Theoretical foundations of cooperation in Iranian law. Private Law, 6(15). (In Persian).

Simaei Sarraf, H., & Hamdollahi, A. (2015). The concept of unlawful commercial competition and its comparison with related institutions.

Private Law Research, 3(11). (In Persian).

. Taheri, A. (2017). Examining membership rights in cooperative and joint-stock companies. Isfahan Law Journal, 3(1). https://doi.org/10.22108 /

law.2018.22478 (In Persian).

Tagva, M. R., Rudsaz, H., & Rezaeinejad, M. R. (2011). Study of factors affecting financing of joint-stock cooperatives by investors. Science and
Technology Policy, 11(4). https://dor.isc.ac/dor,/20.1001.1.24767220.1400.11.4.2.6 (In Persian).



https://doi.org/10.1016/j.jcom.2015.02.001
https://www.doi.org/10.22096/law.2019.34504
https://doi.org/10.22054/jplr.2018.8810.1218
https://doi.org/10.22059/jlq.2014.52535
https://doi.org/10.22067/le.v23i9.54559
https://doi.org/10.1108/JMD-05-2019-0180
https://dor.isc.ac/dor/20.1001.1.25885618.1394.45.2.11.9
https://doi.org/10.22054/jclr.2016.2408
https://doi.org/10.22059/jcl.2015.55776
https://doi.org/10.22059/jcl.2015.55776
https://doi.org/10.22108/law.2018.22478
https://doi.org/10.22108/law.2018.22478
https://dor.isc.ac/dor/20.1001.1.24767220.1400.11.4.2.6

Homepage: https://lawecon.um.ac.ir >< Encyclopedia of Economic Law Journal

The Impact OF Economic Inequality On Trade
Dependence In Developing Countries

Saeed Kian Poor™*(® , Sogand Hosseinnia 2(®

1. Assistant Professor, Department of Economics, Payame Noor University (PNU), Tehran, Iran (Corresponding Author).
2. Department of Economics, Mazandaran University (PNU), Mazandaran, Iran.

*. Corresponding Author Email: s_kianpoor@pnu.ac.ir

Received: 2025-01-11 How to cite this article:
' Kian Poor, S.; Hosseinnia, S. (2026). The Impact OF Economic In-
Revised : 2025-07-31 equality On Trade Dependence In Developing Countries. Ency-

clopedia of Economic Law Journal, 32(28): (40-61) (in Persian with
English abstract).
Available Online: 2026-03-01 https://doi.org/10.22067 /economlaw.2025.91608.1418

Accepted: 2025-10-28

1.INTRODUCTION

Economic inequality, defined as the uneven distribution of resources and income within a society, has long been
recognized as a fundamental challenge in developing countries. This disparity not only undermines social jus-
tice and equitable wealth distribution but also exerts profound indirect effects on international trade relations
and trade dependence. Trade dependence, which refers to a country’s economic interactions through exports
and imports, serves as a critical mechanism for integration into the global economy and achieving sustainable
growth. However, economic inequality can act as a significant barrier to optimizing trade potential. In devel-
oping nations, inequality often restricts access to financial resources, technology, and essential infrastructure,
thereby weakening the competitive capacity of economic entities. This vulnerability can make these economies
more susceptible to global fluctuations. Moreover, inequality may negatively influence trade policies, exacerbat-
ing economic instability and reducing a country’s ability to strengthen its position in international markets and
foster effective trade relationships.

Conversely, trade dependence can reciprocally impact economic inequality. If not managed to account for the
interests of diverse economic groups, it may intensify existing disparities and widen class gaps. Thus, under-
standing the complex, bidirectional relationship between economic inequality and trade dependence is of para-
mount importance. Societies plagued by severe inequalities typically experience reduced public welfare, height-
ened social tensions, and limited economic opportunities for various groups. This not only hinders economic
growth but also diminishes labor productivity and escalates social costs (Eskandari et al., 2020: 198). Trade de-
pendence, as a key factor in economic development and stability, indicates the extent of a country’s interactions
with others via imports and exports. In developing countries, enhancing international trade can spur economic
growth and bolster productive infrastructure; however, excessive reliance on imports may expose these nations
to external shocks. These two variables—inequality and trade dependence—interact directly and indirectly, play-
ing a vital role in shaping economic and social dynamics (Sepehrdoust et al., 2020: 233).
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Economic inequality can directly and indirectly affect trade dependence. On one hand, it impedes the develop-
ment of productive and export capacities. In nations with unjust income and wealth distribution, low-income
strata are deprived of access to economic resources, educational opportunities, and entrepreneurial facili-
ties. These limitations reduce labor and capital productivity, ultimately diminishing national competitiveness in
global markets (Karimi Moughari, 2020: 222). On the other hand, countries with severe economic inequality may
become more reliant on importing goods and services to meet domestic needs. In some developing countries,
low-income groups may prefer foreign goods due to lower prices or varying quality, while in others, domesti-
cally produced items might be more affordable owing to easier access or government support. Local producers
often face challenges in competing with foreign products due to insufficient investment, weak infrastructure,
or low demand. These conditions vary by commodity type and each country’s economic characteristics. Con-
sequently, such nations become increasingly dependent on imports of essential and industrial products. Fur-
thermore, severe economic inequalities can lead to political and social instability, which typically erodes foreign
investor confidence and weakens international trade relations, potentially reducing exports and heightening
import dependence. Overall, economic inequality, by creating structural and social constraints, plays a negative
role in forming sustainable and profitable trade relationships for developing countries (Saberi far, 2020: 157).
Despite extensive research on economic inequality and its effects on growth and development, the relationship
between economic inequality and trade dependence remains underexplored. Most existing studies focus on
how international trade influences economic inequality, examining how trade and globalization can increase or
decrease internal disparities. However, the reverse impact—how economic inequality affects countries’ trade de-
pendence—has received less precise analysis. Many researches address direct links between inequality and pov-
erty, economic growth, and wealth distribution, but the role of inequality in shaping trade policies, international
trade interactions, and import-export structures is less emphasized. Moreover, studies predominantly center on
developed countries, leaving the effects in developing nations—facing challenges like political and social instabil-
ity—largely unknown. Additionally, the influence of economic inequality on the stability and resilience of trade
relations among countries, especially amid economic crises and global transformations, has been understudied.
These research gaps highlight the necessity of investigating economic inequality’s impact on trade dependence,
particularly in developing countries, potentially offering novel insights into international economics.

Given that economic inequality and trade dependence are pivotal in determining countries’ economic develop-
ment paths, analyzing their interrelationship is highly significant. Inequality, by creating barriers to equitable
access to resources and opportunities, can limit productive and export capacities, pushing nations toward
greater import reliance. Trade dependence may also amplify economic and political instability, adversely af-
fecting sustainable development. This study aims to bridge this research gap by conducting a more precise
examination. It enables a deeper understanding of economic inequality’s role in shaping trade dependence and
proposes effective policy strategies to reduce dependence and enhance economic development in developing
countries. The study’s importance lies not only in advancing scientific knowledge about the inequality-trade de-
pendence nexus but also in providing useful tools for economic policymaking to mitigate economic vulnerability
and boost domestic production. Designed to offer novel and practical insights for policymakers and economic
researchers, this research focuses on existing inequalities to formulate more sustainable trade strategies for
growth and development.

This study innovates in several aspects: employing the VAR model to analyze dynamic and temporal interactions
between economic inequality and trade dependence; interpreting results to offer policy recommendations for
reducing inequality and strengthening sustainable trade dependence; and utilizing global data from WDI and
central bank reports to enhance analysis credibility and enable cross-country comparisons.

The research is organized into five sections. The first introduces the topic and explains the importance of
examining the relationship between economic inequality and trade dependence. The second reviews prior re-
search and related theories on economic inequality and international trade. The third details data collection and
analysis methods, including preliminary tests, the VAR model, and statistical tools. The fourth presents modeling
results and examines the link between economic inequality and trade dependence in selected countries. The
fifth summarizes key findings, offers policy recommendations for selected countries, and suggests avenues for
future research.
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2.PURPOSE

The primary purpose of this study is to investigate the impact of economic inequality on trade dependence in
developing countries over the period from 2013 to 2023. By employing quantitative methods and the vector
autoregressive (VAR) model, the research aims to analyze the relationships between key variables. Data on eco-
nomic inequality and trade dependence were sourced from reliable international databases, such as the World
Development Indicators (WDI) and economic reports from central banks of selected countries. The study first
identifies long-term relationships using the Johansen cointegration test. It then examines the effects of shocks
from economic inequality on trade dependence via impulse response functions (IRFs) and uses variance decom-
position to clarify each variable’s contribution to fluctuations in others.

The results indicate that economic inequality has a significant and notable impact on trade dependence in de-
veloping countries, varying based on each country’s specific economic conditions and the studied time period.
By providing scientific and documented results, this study offers valuable insights for economic policymakers
to reduce inequality and foster more sustainable and balanced trade dependence through appropriate policies.
This research addresses a critical gap in the literature, where most studies emphasize trade’s effects on inequal-
ity, but the inverse—inequality’s influence on trade dependence—remains underexplored, especially in develop-
ing contexts. It seeks to enhance understanding of how inequality shapes trade policies, international interac-
tions, and import-export structures, ultimately aiding in the formulation of strategies to mitigate vulnerabilities
and promote equitable growth.

3. METHODOLOGY

This research examines the impact of economic inequality on trade dependence in developing countries. It is
based on the theoretical framework from Muhammad Tariq Majeed’s (2013) study, “Inequality, Trade and Devel-
opment: Evidence from Developing Countries,” which shows that trade’s effects on economic inequality depend
on countries’ development stages. Accordingly, a model was designed to analyze economic inequality’s influence
on trade dependence, incorporating other relevant economic variables.

The model is specified as:

TD = f(IHDI, GDP, Govexp, Inf)

Where:

» TD: Trade dependence, defined as the ratio of total exports and imports to GDP (Trade/GDP), indicating a
country’s integration into international trade.

» [HDI: Economic inequality, a modified version of the Human Development Index (HDI) that accounts for in-
equality in the distribution of health, education, and living standards.

* GDP: Gross domestic product, a measure of economic size and production level, defined per capita or in
total, representing economic capacity and development.

» Govexp: Government expenditures as a percentage of GDP, indicating government activity in the economy.

 Inf: Inflation, the annual percentage change in general price levels, derived from the Consumer Price Index
(CPI), reflecting economic stability.

The selected independent variables cover key factors influencing trade dependence. This definition strengthens
the research’s conceptual model and sets the stage for precise analysis using the panel VAR model. The panel
VAR serves as the primary model, capable of analyzing dynamic relationships between endogenous and exog-
enous variables. Additional analyses, such as impulse response functions, variance decomposition, and Granger
causality tests, deepen the examination of variable interrelations.

The study population comprises the United Arab Emirates, Egypt, Iran, Iraq, Oman, and Jordan from 2013 to
2023. These countries were selected due to similar development levels and geographic location in the Middle
East and North Africa. Data for economic indicators were gathered from reputable international databases. The
research hypotheses are:
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* Economic inequality negatively affects trade dependence in developing countries. Countries with higher ine-
quality exhibitless stability ininternational trade relations and greater vulnerability to external economic shocks.

This section presents descriptive statistics for key variables across all countries and analyzes their characteris-
tics over the study period. The data were collected for various economic and social variables. Table 1 provides
descriptive statistics, including mean, standard deviation, minimum, maximum, and median for each primary
variable across all countries.

The average per capita GDP in the studied countries is 3.90, indicating a relatively high level, ranging from 3.52
to 4.66, reflecting notable economic differences globally. The average government expenditure as a percentage
of GDP is 15.58, suggesting relatively high government consumption compared to GDP, with values ranging from
7.27% to 26.52%, indicating diverse fiscal policies. The average Inequality-adjusted Human Development Index
(IHDI) is 22.79, highlighting broad differences in human development and socio-economic inequalities, with
fluctuations underscoring internal disparities.

The average inflation rate is 7.36%, varying widely from -2.08% to 43.49%, showing severe inflationary volatil-
ity in some countries and relative stability in others. The average trade dependence is 83.94%, indicating high
reliance on international trade, ranging from 29.86% to 176.93%, revealing significant trade diversity among
countries.

From these descriptive statistics, the studied countries exhibit notable economic and social differences. For
instance, higher per capita GDP countries are more sensitive to inflationary fluctuations and government con-
sumption changes. Nations with higher trade-to-GDP ratios show greater dependence on international trade
relations, impacting their economic policies.

The panel VAR model was used to analyze relationships among variables over time and across countries. It is
a powerful tool for examining dynamic interactions and mutual dependencies among key economic variables,
particularly per capita GDP, government expenditure, IHDI, inflation, and international trade. The panel VAR
model is defined as:

Y_{it} = \sum_{k=1}"{p} A_k Y_{i,t-k} + \epsilon_{it}

Where Y_{it} is the vector of model variables for country i at time t, A_k is the coefficient matrix for lag k, p
is the number of lags (determined by criteria like AIC or BIC), and \epsilon_{it} is the random error, assumed
independent, homoscedastic, and normally distributed.

The unit root test, a key step in panel data analysis, assesses variable stationarity using the Im, Pesaran, and Shin
(IPS) test. The null hypothesis assumes a unit root (non-stationary), while the alternative indicates stationarity.
To reject the null, the test statistic must be sufficiently negative with a p-value < 0.05. Results from Table 2 show:

* Per capita GDP: IPS statistic -3.45, p=0.002 (stationary).
* Government expenditure: p=0.005 (stationary).

» IHDI: IPS -1.95, p=0.052 (marginally stationary).

* Inflation: p=0.001 (stationary).

* Trade: p=0.004 (stationary).

For VAR estimation, optimal lag selection is crucial to accurately capture variable dynamics without overfitting.
Information criteria (AIC, SC, HQ) were used, with the minimum value indicating the optimal lag. Table 3 shows
lag 1 as optimal, agreed upon by all criteria.

Panel cointegration tests (Pedroni, Kao, Phillips-Perron) examine long-term relationships. Significant statistics
reject the null of no cointegration. Table 4 results confirm long-term relationships among variables.

Now, analyzing IRFs and variance decomposition to assess shock effects on system dynamics and each variable’s
role in explaining others’ changes.

For IRFs (Chart 1):

» Shock to IHDI: Increases IHDI initially (0.56), with negative effects from trade and inflation later; positive but
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weaker in long term (periods 9-10).

» Shock to trade: Strongest initial impact on GDP and IHDI (positive); negative on GDP and IHDI in periods 3-5;
diminishes but persists in GDP and inflation.

* Shock to GDP: Positive on GDP (0.008), negative on IHDI and trade initially; reduces with more fluctuations.

» Shock to Govexp: Positive on GDP and inflation early; less noticeable later.

» Shock to inflation: Affects GDP and trade notably; negative on IHDI and trade; mostly negative on GDP and
IHDI in periods 6-10, positive on inflation.

Trade and inflation are most shock-affected, showing oscillatory responses. IHDI and GDP show less impact,
with early positives. Long-term effects persist more in trade and inflation.
Variance decomposition (Charts 2-6) analyzes shock effects across periods 1-10 for IHDI, Trade, GDP, Govexp, Inf.

* Period 1: IHDI shocks minimal; trade shocks affect GDP and Govexp most; GDP shocks on itself, Govexp, Inf;
Govexp on GDP, Inf; inflation on GDP, Govexp.

* Period 2: IHDI shocks on Trade, GDP; trade on Trade, GDP; GDP on GDP, Govexp; Govexp on GDP, Govexp;
inflation on Trade, Inf.

* Period 3: Similar patterns, with IHDI on Trade, GDP; trade on GDP, Inf; etc.

* Periods 4-5: Consistent focus on GDP and Govexp from most shocks.

* Across periods, GDP and Govexp are highly shock-impacted; Trade and Inf influenced by GDP shocks; IHDI
less so, except early.

5.CONCLUSION

Based on the analyses, including the VAR model, IRFs, and variance decomposition, the results indicate a nega-
tive relationship between economic inequality and trade dependence in developing countries. The findings con-
firm the first hypothesis: economic inequality negatively impacts trade dependence. Shocks to inequality (IHDI)
show no direct short-term trade effects but lead to negative changes in trade and economic variables later,
indicating reduced trade dependence and lower international trade stability in developing countries. The sec-
ond hypothesis is also supported: higher-inequality countries are more vulnerable to external economic shocks,
reducing their ability to maintain stable trade relations and exposing them to greater economic fluctuations.
IRF analyses reveal that shock effects vary over time, creating more volatility in trade and inflation. Variance
decompositions show significant impacts on GDP and government expenditures, with IHDI exerting more influ-
ence initially, diminishing over time.

In conclusion, economic inequality not only negatively affects trade dependence in developing countries but
also reduces trade relation stability and increases vulnerability to economic shocks. These findings are crucial
for economic and trade policymakers, emphasizing the need to reduce inequality as a key factor in strengthen-
ing trade relations and improving economic stability.

Policy recommendations include: strengthening inequality-reduction policies through redistributive measures
like enhanced access to health, education, and finance; developing export sectors and reducing import depend-
ence via domestic production support, infrastructure improvements, and innovation; bolstering resilient eco-
nomic policies against global shocks by diversifying economies and strengthening local industries; promoting
foreign investment and trade through better business environments; enhancing workforce education and skills
for global competitiveness; innovating fiscal and monetary policies to support SMEs and financial systems; and
fostering regional /international cooperation via trade agreements and barrier reductions.

Implementing these can help developing countries reduce inequality, strengthen international trade, and en-
hance economic/trade stability against global fluctuations.

Keywords: Economic inequality, trade dependence, vector autoregressive model (VAR).
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1.INTRODUCTION

In the contemporary world, developmental violence, often embedded within the processes of development itself
through phenomena such as environmental degradation and climate crises, has made the integration of human
rights into economic policies essential. Over the past decades, the concept of the green economy has emerged
in response to these challenges, aiming to balance economic efficiency with environmental protection while
aligning with human rights standards. These two domains intersect: the green economy seeks development
with minimal environmental harm to human life, whereas international human rights law mandates environ-
mental respect and sustainable development. Incorporating human rights into economic policies thus promotes
a model of development that safeguards human dignity while fostering clean technologies and the sustainable
use of natural resources.

While economic development has undoubtedly advanced human well-being and transformed lifestyles, it has
also produced serious environmental challenges, notably climate change. Rapid economic expansion, particu-
larly in major emerging economies, has heightened environmental pressures through large-scale greenhouse
gas emissions and overexploitation of natural resources. These trends demonstrate that growth pursued with-
out sufficient environmental and human safeguards can undermine the foundations of human welfare.

The concept of developmental violence underscores that national and international economic activities often
impose significant environmental and social burdens. Development projects may degrade renewable resources
such as water and soil, particularly within local ecosystems, and may even trigger social tensions and conflicts.
Large-scale initiatives, including industrial agriculture, dam construction, and mining, frequently disregard the
needs of local communities, depriving them of essential resources. Communities heavily dependent on these
resources may perceive development not as progress but as dispossession, exacerbating social inequalities and,
in some cases, fueling violent conflict.

Environmental crises, including climate change, air pollution, and resource depletion, now constitute some of
the most urgent threats to human life, particularly for future generations. Effective responses, especially the
reduction of greenhouse gas emissions, require international cooperation and global commitments across trade,
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transportation, contractual relations, and sustainable development. Consequently, environmental considera-
tions are intrinsically linked to human rights standards. International institutions have increasingly integrated
human rights principles into environmental law, fostering synergy between these fields and enhancing decision-
making at both national and international levels.

2.PURPOSE

Against this backdrop, the green economy has emerged as a strategy to advance sustainable development by
minimizing the environmental impacts of economic activities while promoting social and economic well-being.
It is intrinsically linked to human rights, aiming not only to respect them but also to facilitate their effective
realization. Principles of international human rights law thus form a foundational pillar of the green economy,
influencing both economic domains, such as labor rights, and environmental spheres, including air and water
quality. Through this interaction, the green economy and human rights collectively enhance socio-economic
welfare and environmental protection.

This study hypothesizes that integrating international human rights principles, such as intergenerational equity
and climate justice, into economic policymaking strengthens the green economy. Such integration establishes a
balanced relationship among environmental objectives, economic goals, and human rights commitments within
the sustainable development framework.

Existing scholarship highlights the interdependence between human rights and environmental protection, em-
phasizing the necessity of equality, including gender equality, in green economy strategies and employment
policies. Research has also explored human rights-based approaches to development, the role of the green
economy in international environmental law, protection of future generations’ rights, and the interaction of
green economy policies with international trade law to safeguard both the environment and human rights.
Building on this literature, the present article adopts a comprehensive approach, examining international green
economy standards through the lens of international human rights law. It clarifies the concept and objectives of
the green economy, explores its convergence with human rights law, and analyzes the influence of key human
rights principles on the development and consolidation of the green economy.

3. METHODOLOGY

Using a descriptive-analytical approach, this study explores the convergence between the green economy and
international human rights law, highlighting how concepts such as climate justice, equity, and access to in-
formation reinforce sustainable economic practices. Intergenerational equity, emphasizing fair distribution of
resources and environmental responsibilities, provides a framework to integrate social and climate justice into
economic policies, ensuring benefits for present and future generations.

Formally recognized at the UN Conference on Sustainable Development (Rio+20, 2012), the green economy is
central to sustainable development and poverty reduction. It harmonizes economic, social, and environmental
objectives, prioritizing environmental human rights, clean and resource-efficient activities, and green employ-
ment. By promoting carbon reduction, resource efficiency, and biodiversity conservation, it enhances human
well-being and social justice, guiding policymaking at national and international levels.

The green economy embodies sustainable development, defined as meeting present needs without compro-
mising future generations. Achieving this requires environmentally compatible economic models, structural
reforms, green technologies, sustainable financing, and protection of vulnerable groups. In addition to environ-
mental benefits, it generates economic growth, innovation, competitiveness, and employment in sectors such
as renewable energy and sustainable agriculture, reconciling economic growth with environmental protection.
Conceptually, the green economy and international human rights law converge: both prioritize minimizing en-
vironmental harm, sustainable resource use, and social justice as prerequisites for human dignity. Integrating
human rights into green economy policies fosters development that simultaneously advances economic welfare,
equity, and environmental protection, evident in poverty reduction, sustainable employment, equitable access
to resources, public health, and rule of law.
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Human rights across all generations play a pivotal role in reinforcing the green economy. Civil and political rights,
especially the right to life, link directly to environmental protection, while economic, social, and cultural rights
provide a foundation for social justice, fair labor, social security, and access to education and health, key elements
in advancing green economy objectives. Third-generation rights, including the right to a healthy environment
and the right to development, establish a framework in which economic growth, social equity, and environmental
protection are pursued concurrently, ensuring both intergenerational and intragenerational fairness.

The convergence of the green economy and human rights relies on principles such as sustainability, resilience,
inclusive growth, climate justice, equitable food systems, and public participation. Policies must consider long-
term environmental impacts and involve diverse social groups, particularly vulnerable populations. International
agreements increasingly recognize the necessity of embedding human rights into sustainable development and
green economy frameworks.

A green economy can effectively advance sustainable development only when human rights principles guide
policy design, implementation, and monitoring. This approach mitigates environmental harm, strengthens so-
cial justice, protects labor rights, reduces inequalities, and improves living conditions, forming a coherent path
toward a just and sustainable world. Justice-oriented policies are essential in sectors such as energy, trans-
port, food, and housing, where environmental improvements can also create employment, lower costs for low-
income communities, and enhance access to essential services. Conversely, ignoring justice risks exacerbating
poverty and inequality.

Inclusive green policies that address structural inequalities, poverty, and discrimination promote participa-
tory growth and strengthen the green economy. “Environmental democracy”, emphasizing access to informa-
tion, meaningful participation, and environmental remedies, enhances transparency, accountability, and public
awareness, particularly benefiting marginalized groups. Experiences from the EU and developing countries
demonstrate that integrating participatory rights with green economy objectives can simultaneously advance
employment, renewable energy, sustainable agriculture, poverty reduction, and environmental protection.
Climate justice, emphasizing common but differentiated responsibilities, addresses historical inequalities in
climate impacts and protects vulnerable populations. Without justice-based approaches, climate policies may
generate new inequalities. The international human rights system, grounded in dignity, participation, and state
accountability, provides a rule-based framework for embedding social and climate justice into the green econo-
my. Ultimately, a just green economy, at both national and international levels, can reduce economic disparities,
advance social justice, generate sustainable employment, and ensure effective environmental protection within
the broader framework of sustainable development.

4-1. Climate Justice and Environmental Democracy

Climate change poses significant and far-reaching threats to human rights, disproportionately impacting vul-
nerable communities. The green economy promotes climate justice by supporting adaptation measures and
ensuring that the burdens and benefits of climate change are fairly distributed, aligning policies with human
rights principles and safeguarding human dignity.

Emerging from social and environmental justice discourses, climate justice has gained recognition as an inde-
pendent framework for addressing global climate crises. Events like Hurricane Katrina (2005) illustrate how
structural inequalities, such as poverty, racial discrimination, and limited access to public services, intensify
vulnerability to climate hazards, showing that social disparities precondition susceptibility to environmental
disasters. Integrating climate justice into carbon taxation, mandatory emission reductions, and the transition to
green jobs reflects its central role in forward-looking policy, complementing social justice by promoting equi-
table distribution of environmental responsibilities and benefits.

Environmental democracy, as a legal approach, emphasizes public participation in environmental protection
and natural resource management. It comprises three fundamental rights: access to environmental information,
meaningful participation in decision-making, and remedies for environmental harm. Protecting these rights,
particularly for marginalized and vulnerable groups, advances justice and sustainable development. By enhancing
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transparency, accountability, and civic engagement, environmental democracy improves policymaking effective-
ness, ensures compliance with international obligations, and fosters public awareness of environmental policies.

4-2. Intragenerational and Intergenerational Equity

Intragenerational and intergenerational equity constitute two fundamental dimensions of the principle of eq-
uity in international law, each grounded in human rights. Intragenerational equity concerns equality within
the present generation, whereas intergenerational equity emphasizes fairness between generations, obligating
the current generation to respect the rights and interests of future generations in the utilization of natural re-
sources and environmental protection. This principle is founded on the notion of the Earth as a shared heritage
of past, present, and future generations, requiring the equitable distribution of resources and environmental
responsibilities.

Intergenerational equity provides a comprehensive framework for linking social and climate justice. It encom-
passes distributive justice, ensuring fair allocation of resources and obligations; restorative justice, through
compensation for environmental harm and ecosystem restoration; and procedural justice, by guaranteeing eq-
uitable participation in decision-making processes. These dimensions illustrate that intergenerational equity is
not only forward-looking but also serves as a mechanism for achieving justice in the present, particularly by ad-
dressing environmental inequalities that disproportionately impact vulnerable communities. Integrating these
principles into climate policies strengthens social justice, mitigates environmental disparities, and promotes
responsible, sustainable development.

Climate change represents one of the most pressing ethical and legal challenges of our era, transcending both
geographical and generational boundaries. Effective responses require a global strategy grounded in equity,
focusing on mitigating climate change, reducing its adverse effects on human communities and ecosystems,
and facilitating the transfer of resources and capacities for adaptation, especially to vulnerable countries and
populations. Embedding these principles in binding legal frameworks at international, national, and local levels
is essential to ensure effectiveness and safeguard the rights of future generations. The Sustainable Develop-
ment Goals further reflect both intergenerational and intragenerational equity by emphasizing fair access to
resources, shared benefits, and the responsibility to address social and environmental inequalities.

4-3. Access to Information

Access to information is a fundamental prerequisite for the effective implementation of green economy poli-
cies. Ensuring transparent and equitable access to environmental information enhances public participation,
accountability, and trust, enabling stakeholders to monitor and evaluate policy outcomes effectively. This, in
turn, fosters collaboration between communities and policymakers, thereby improving the overall efficiency and
legitimacy of environmental governance.

4-4. The Right to a Healthy Environment

The right to a healthy environment is intrinsically linked to sustainable development and is increasingly recog-
nized as a fundamental human right, closely associated with the rights to life, health, and an adequate standard
of living. Although its status in customary international law remains debated, it is widely regarded as a collec-
tive, or third-generation, human right, reflecting the shared nature of environmental harms and responsibili-
ties. International jurisprudence has affirmed this right as both individual and collective, recognizing a healthy
environment as a global heritage for present and future generations. Safeguarding this right is crucial in the
transition to a green economy, particularly through the reduction of greenhouse gas emissions and the mitiga-
tion of climate change.

4-5. Labor Rights and Green Jobs

Green jobs are a core element of the green economy, designed to reduce environmental harm while enhanc-
ing resource efficiency, energy use, waste management, and climate resilience. Spanning both traditional and
emerging sectors, these jobs contribute not only to environmental protection but also to addressing economic
and social challenges. Crucially, green employment must adhere to decent work standards, including fair wages,
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safe working conditions, labor rights, and social protection. While such employment provides opportunities for
income generation and poverty reduction, particularly in developing countries, gender inequalities persist, as
women often occupy lower-skilled and lower-paid positions. Nevertheless, the green sector also offers a plat-
form to challenge gender barriers and foster more inclusive labor markets.

Integrating equity, access to information, environmental rights, and labor standards into the green economy en-

hances its ability to promote sustainable development, social justice, and long-term environmental protection.

The close relationship between economic standards and international human rights law within the green econ-
omy framework illustrates a meaningful convergence between these two fields. This convergence is vital not
only for achieving sustainable development and social justice but also for advancing long-term economic and
environmental objectives. International human rights law exerts both direct and indirect influence on the de-
velopment, sustainability, and growth of the green economy. By aligning the green economy with sustainable
development principles, human rights norms guide economic activities toward the efficient use of natural re-
sources, the reduction of environmental harm, and the creation of economic and social opportunities.

Core principles of international human rights law, including climate justice, environmental democracy, com-
mon but differentiated responsibilities, intergenerational and intragenerational equity, access to information,
the right to a healthy environment, and labor rights in green employment, establish a substantive connection
with the green economy. Together, these principles ensure that sustainable economic development proceeds
alongside the protection of natural resources and ecosystems. Human rights thus provide a legal and ethical
framework for fair and inclusive economic development, making the integration of human rights considerations
essential for realizing green economy objectives.

To enhance this synergy, several strategic measures should be considered. First, international legal mechanisms
must be strengthened to protect natural resources, reduce greenhouse gas emissions, combat desertification,
and preserve biodiversity. Second, national and international green economic policies should be grounded
in human rights principles, emphasizing human dignity, social justice, and quality of life through sustainable
resource use, responsible trade, and expanded access to clean and renewable energy. Third, investment in
research, innovation, and technology development should be promoted, alongside knowledge and technology
transfer to facilitate the global adoption of green solutions. Fourth, cooperation among governments, interna-
tional organizations, and civil society should be reinforced to ensure effective implementation of green econo-
my policies while respecting human rights. Fifth, education and public awareness initiatives should be expanded
to highlight the positive impacts of the green economy on human rights and environmental protection.
Designing and implementing policies in harmony with human rights requires an integrated approach involving
governments, international institutions, civil society, and the private sector. International treaties and policy in-
struments demonstrate the growing recognition of the importance of combining sustainable development with
human rights protection, fostering global cooperation and platforms for sharing knowledge and best practices.
Accordingly, the green economy, by minimizing environmental harm while maximizing public welfare, rein-
forces its commitment to international human rights principles in pursuit of sustainable development and col-
lective action against climate change. The convergence of human rights and the green economy, particularly
through concepts such as climate justice and intergenerational equity, represents a pragmatic response to
global challenges, offering the potential for more equitable economic standards, fairer development patterns,
and enhanced societal well-being through social welfare and environmental protection.

Keywords: Green Economy, International Human Rights Law, Intragenerational and Intergenerational Equity,
Climate Justice, Sustainable Development.
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1. Violence of Development

2. Green Economy

3. Sustainable Development




b Salaial ggaaaoliiwla anlilnaga

slez» alis (ILO, 2015) 5508 1 oo jumw Jeline § juw sba8l slo g3l iwl jo o ples] S8a 4 g Wil o s sboolazdl
2% 0394 damgs gLl 3 jiy Godo ples] gl &S WS oo cwyp ) el €y g A a4 (i Bodi> 3 S0y oo
Hedlopo 3o 50 5ol dxwgs i ggwds (o8 Diuw slasdly llie (Branco, 2023) .aiiuwd )50 «sobatbl iy olais

K byl o B3 5 ks

s $ES 50 ) o GRS § 410 Gy e Jedlinn Goiim Jhie I s olasBl calizee slal 4 55 «enny bueo
o153 2 o Ol 5 solatdl 5 hasmecon otz 4 B Gaiod ol ol 0315 )15 sy 3090 Sl s 5o
Sledis tpdlo Conn) baumo o 32 5 Hlul axwgi» allie (Qavamabadi, 2015) o510 5 0 o) o Madlipy @l 80
1y s bl it Jedlono Ggiio 9 Conn) brume Lad 3 0] (gloJud 32 0 5lul dmgs (559,08 Wig b coniy] slo s
82900 s olez e SlaBleallis puen (QavamAbadi & Shafiq Fard, 2016) .aiS oo (8,20 32 ool Gmesdd sl 55550
B G LBl bl 5 s pSe3las] Calizee oy oy el BT Melal g (g Sl slo by e )lad pulie
dJlao (Georgeson et al., 2017) .aas &)l Sl mhw ;o Hlaul oolaldl axwgs b3l s Sy sl aole szl WS o
3 Mol @loss @l e Color (S568a () 2 4 55 €y oo Sl calon 50 ylad Jhelli Ggiio 5 juw slaidl Jolady
(Moradli, 2018) ayles so ooy |y ri B5i> 5 G bruie n Jallope Oyl sitin 5 o 1Sl 5 5310 0 50 S Lages
5 sobadl Modlero s sl lailisl Sl (o crond (53,205 9 2513 63,5095 558 ,5 Li 0o b polo dlie ol pl
9 Lo s biwly cnl 5o el 10,93 50 (659198 31 ity SBT 0 e 0392 90 cnl (2l38le2 g it Jodlorn G o8 ks
5850 Lyl 1995 o ot s Jedlirr B9 5 s LBl (2] Siod s 3 s oleal ooty 5 goLeatdl il

03,5 oo alim Mo 55 s oLl i Gehi> Jpol ppe Gr0las

Sl axusns b digas 50 s 2Ladl gyldSBus o puwlivisline .)

S Olgieds |y s olaidl " 5158 5 o3 0 50 Y+ g Gloke L aS VY jlagly dngs (usl 1455 50 soxie Jlo Lol sogec zoze
L ol ol S ol )18 0 b ole o2 (Merino-Saum et al., 2020: 2) .o,S 8,0 a8 (alS jghiieds 995 Lol sl
slooloidag B0 05 by b azlge Sew Jelho g S slatdl s 0y Jold e golalBl slacosz,loz 5 peplie Sl slacgaze
el Gloo 4y (5 S8 ISaln 5 )laoly dxgd dle) o S SlaBl ] Boaiialy Gudl S e w50 Lolgs el glacl yo 0yl
ool 2,8 o 5,8 Medlire axslo comy 3l 0y50 amw SlaBl pygie a5 390 ,beruiwsds ol 5 (Atkisson, 2013: 54)
Se ly iy Ghameang) B I coles g atils goladl g himecinn) elaiz] Olhamde ple Scalon olxl jo oaw
5 Yganmms i, Sg S« pnneS § Sk golasdl olgieas puizman (Moradli, 2018: 17) .o oo 395 Glaml i Lol )

(Caprotti & Bailey, 2014: 197) 3,57 o ;lie] & |y jucs J&Lio dnas 5 ol Lyles g 05 o 395 | s lods
s Sy 9 @l w5 Brae S b abw b el golaill oS 1) s slamdl cole Taxie Jlo ) b 4ol
ses)liSale s o,k 5l Jlisil g selps ay «golaidl iz o .0 000 el cdlae 5 Sludl o) (L5l (513 el
5 ) £ Bl 6,89l 35 9 b 5 6550 o900 L3l ((Sooll g S Liil JralS o 0 ogmas g (egec
(Ol ke Ol 5 b Oleol cidid ogor slodi;e G ruo b ol b 1S ale s ol ulsd oo Joe ponons) Oloas
(soges @l arie g obaidl Sl oo pleeds 1) (cxnb ailo s (o935 D )jga0 10 Db dxngl e 9 Vg Coles g g s
SlazBl g ot 51038 5lail 5 Coghs i ol Coab 4 iy lagT Cosel 9 Clime oS gael s 05 131l 0juga
Bud ol ol (Georgeson et al., 2017: 18) .ol oy 31 s Wilgs co SueSle Cilido pohiw ;o oudS s paie (lgcds
sl e 0l St Sl s baso b 585k 5 5l slooseis o sitne bl s aly S lgreds o sLaidl onee

4. United Nations Conference on Sustainable Development 2012 (Rio+20)

5. The Future we want, Outcome document of the United Nations Conference on Sustainable Development, Rio de Janeiro, Brazil, 20-22 June 2012.
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6. United Nations Environment Programme (UNEP)
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10. United Nations Sustainable Development Goals (SDGs)
11. Paris Agreement, 15 December 2015.
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1. Introduction

The International Center for Settlement of Investment Disputes (ICSID) Convention, adopted in 1965, consti-
tutes one of the most important instruments in the field of international investment law. As a foundational
treaty under the auspices of the World Bank, it provides a specialised procedural framework for the resolution
of disputes between investors and sovereign States through arbitration and conciliation. The Convention’s
significance lies not only in its creation of a neutral and depoliticised dispute resolution mechanism but also in
its role in enhancing investor confidence by offering a predictable legal forum. However, despite its centrality,
certain aspects of the Convention, particularly Article 25 governing jurisdictional requirements, remain ambigu-
ous and have generated considerable jurisprudential debate.

Article 25(1) establishes that the jurisdiction of the Centre extends to any legal dispute arising directly out of
an investment between a Contracting State and a national of another Contracting State, provided the parties
have given their consent in writing. This formulation, while apparently straightforward, conceals substantial
interpretive complexity. The Convention refrains from defining key terms such as “investment” and “national,”
leaving their clarification to arbitral interpretation. As a result, the scope of ICSID’s jurisdiction—especially its
“personal jurisdiction”-has evolved through case law rather than through textual precision.

For natural persons, determining nationality tends to be less problematic; yet, for legal entities, the issue is
far more intricate. Legal entities often operate through multilayered corporate structures spanning numerous
jurisdictions, making the task of ascertaining their “nationality” exceedingly difficult. Article 25(2) (b) attempts
to address this by permitting entities incorporated in the host State but subject to foreign control to qualify as
“nationals of another Contracting State,” if the parties so agree. Nevertheless, the absence of uniform standards
for determining what constitutes “foreign control” has created uncertainty and inconsistency.

The consequence of this ambiguity is significant: if a claimant fails to establish the requisite personal jurisdic-
tion, the tribunal is deprived of competence (ratione personae) to hear the case, regardless of the merits of the
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dispute. This jurisdictional hurdle has thus become a focal point of argument in numerous ICSID proceedings,
shaping the development of international investment jurisprudence.

2. Research Objective

The primary objective of this study is to conduct a comprehensive analytical assessment of how ICSID tribunals

determine the personal jurisdiction of legal entities under Article 25 of the ICSID Convention. The research

seeks to elucidate the evolving jurisprudence surrounding the notion of corporate nationality, to examine the

interpretative approaches adopted by arbitral tribunals, and to assess the implications of such approaches for

the predictability and legitimacy of ICSID arbitration.

Legal entities, unlike natural persons, are creatures of law whose nationality may be determined by a variety of

connecting factors: the place of incorporation, the location of the registered office, the principal place of busi-

ness, or the source of effective control. The multiplicity of potential connecting links gives rise to jurisdictional

manipulation and treaty shopping, where investors structure their investments strategically through interme-

diary entities in favourable jurisdictions to benefit from particular bilateral investment treaties (BITs). Such

practices, while sometimes lawful, have generated controversy concerning the good faith of investors and the

integrity of the ICSID system. Therefore, the research pursues several interrelated objectives:

» To identify and categorise the criteria historically and currently employed by ICSID tribunals to establish the
personal jurisdiction of legal entities.

* To evaluate the jurisprudential consistency of these criteria in light of the text and purpose of the ICSID
Convention.

» To examine whether the existing interpretative flexibility serves the Convention’s objectives of legal certainty
and investment protection, or whether it undermines them by promoting jurisdictional opportunism.

» To propose conceptual clarifications and policy-oriented recommendations aimed at achieving a more co-
herent and transparent framework for the determination of personal jurisdiction.

The study thereby aims to contribute to ongoing debates in international investment law concerning the bal-

ance between investor protection and host-State sovereignty, particularly through the lens of jurisdictional

eligibility.

3. Methodology

This research employs a qualitative, doctrinal, and case-based methodology. The investigation proceeds primar-
ily through library-based research, involving a systematic review of ICSID case law, arbitral awards, dissenting
opinions, and scholarly commentary. The methodological approach is both descriptive and analytical: it first
identifies the criteria used by tribunals to determine corporate nationality and then critically analyses their
theoretical underpinnings and practical implications. The study is organised into five principal components:

1. The Conceptual Importance of Personal Jurisdiction- This section explores the rationale behind personal
jurisdiction as a foundational element of ICSID arbitration, emphasising its role in safeguarding the legitimacy
of investor-State dispute settlement (ISDS). It also highlights the interplay between personal and subject-
matter jurisdiction (ratione materiae).

2. Traditional Criteria for Corporate Nationality- This part examines the conventional standards, namely the
“place of incorporation” and the principal place of business tests, drawing upon cases.

3. Emerging and Functional Criteria- The research delves into the emergence of the “control test” as a supple-
mentary or alternative means of determining nationality, with reference to landmark cases.

4. Comparative Case Analysis - This section systematically compares the reasoning of various tribunals, iden-
tifying points of convergence and divergence in their interpretative approaches. It also explores how the
invocation of “foreign control” has evolved in light of complex corporate arrangements and indirect owner-
ship chains.

5. Synthesis and Recommendations - The final section integrates the findings into a broader normative analysis,
suggesting possible reforms or interpretative guidelines for the consistent application of Article 25(2) (b).
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Throughout the analysis, a “checklist tool” was developed to assess each tribunal’s methodology according to
factors such as textual reliance, purposive reasoning, and adherence to precedent. This structured approach
enables a balanced evaluation of the jurisprudence and enhances the reliability of conclusions drawn.

The findings of this research reveal that the determination of corporate nationality—and hence personal juris-
diction—remains one of the most contested issues in ICSID jurisprudence. While the Convention provides the
basic framework, its silence on operational criteria has resulted in diverse and sometimes contradictory tribunal
decisions.

(A) Traditional Criteria: Incorporation and Seat of Business.

Historically, tribunals have relied on the place of incorporation as the primary determinant of nationality. This
approach reflects private international law traditions and offers administrative simplicity. However, its rigidity
has been criticised for allowing purely formal compliance without reflecting the genuine economic reality of the
investment. Similarly, the principal place of business test attempts to anchor nationality in the location of ac-
tual management and decision-making. Yet, as globalisation blurs geographical boundaries, identifying a single
principal place of business often proves artificial.

(B) The Control Test and Its Ambiguities.

To address these shortcomings, tribunals began adopting a functional “control” criterion, particularly under Ar-
ticle 25(2) (b). This test focuses on who ultimately owns or controls the legal entity, thereby attempting to align
jurisdiction with the economic substance of the investment. However, the control test itself is far from uniform.
Some tribunals interpret “control” narrowly, requiring direct ownership or decision-making power, while others
accept indirect or ultimate control through intermediary entities. The “Tokios Tokelés” decision, for instance,
allowed a Lithuanian company controlled by Ukrainian nationals to qualify as a foreign investor, thereby ex-
panding the reach of ICSID jurisdiction. Conversely, in Vacuum Salt v. Ghana, the tribunal rejected jurisdiction
on the grounds that control was exercised by nationals of the host State. This inconsistency demonstrates the
elasticity—and potential unpredictability—of the control test.

(C) Jurisdictional Manipulation and Treaty Shopping.

A further finding concerns the strategic structuring of investments to gain access to ICSID jurisdiction. The
use of shell companies incorporated in favourable jurisdictions has blurred the distinction between legitimate
corporate structuring and abuse of process. While some tribunals have recognised the legitimacy of pre-dispute
restructuring for investment protection, others have condemned such practices as contrary to the good-faith
principle. The Phoenix Action v. Czech Republic case stands as a warning against manipulative nationality
claims, affirming that ICSID protection cannot be extended to entities engaging in bad-faith restructuring solely
to gain jurisdictional advantage.

(D) Inconsistency and the Need for Reform.

The cumulative analysis reveals a lack of coherence in the jurisprudence, with tribunals oscillating between
formal and functional approaches. This lack of predictability undermines both investor confidence and the
perceived fairness of the system. The absence of a uniform standard also complicates treaty drafting, as States
struggle to anticipate how their consent to ICSID jurisdiction may be interpreted in practice.

The analysis demonstrates that the determination of personal jurisdiction under Article 25 of the ICSID Conven-
tion remains a dynamic and unsettled area of law. The juxtaposition of formal criteria (incorporation and seat)
with functional ones (control and effective nationality) reflects a tension between legal certainty and equitable
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justice. While flexibility enables tribunals to accommodate complex investment realities, it also generates inter-
pretative fragmentation.

A more coherent framework could be achieved through the development of soft-law guidelines or interpretative
statements by the ICSID Secretariat or the Administrative Council. Such instruments could clarify, for instance,
the threshold of “foreign control,” the temporal relevance of corporate nationality, and the treatment of multi-
tiered ownership structures. Moreover, consistency with the broader objectives of international investment
law—namely, the promotion of legitimate investment and the prevention of treaty abuse—should guide any
reform effort.

Ultimately, the legitimacy of ICSID arbitration depends on maintaining a delicate balance: preserving State sov-
ereignty and consent while ensuring that genuine foreign investors have effective access to dispute resolution.
The establishment of clearer and more predictable criteria for personal jurisdiction would enhance both the
integrity and efficiency of the ICSID system, aligning it more closely with its original purpose of fostering mutual
trust between investors and host States.

Keywords: ICSID Convention, personal jurisdiction, corporate nationality, control test, host State, investor.
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1. Aron Broches
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4 . Nationality of Investors in ICSID Arbitration.
5. Valts Nerets
6 . Proper Interpretation of Corporate Nationality Under International Investment Law to Prevent Treaty Shopping.
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15 . The Incorporation Test

16 . Main Seat of Business Test (Siége Social)

17 . Multilateral Investment Treaties (MITs)

18 . Bilateral Investment Treaties (BITs)

19. Energy Charter Treaty

20. IIA between Armenia and Japan

21 . Any Legal Person or Any Other Entity Duly Constituted or Orrganised Under the Applicable Laws and Regulations, Whether or Not For Profit,
and Whether Private or Government Owned or Controlled, Including Any Corporation, Trust, Partnership, Sole Proprietorship, Joint Venture,
Association, Organisation or Company.

22. IIA between Argentina and Germany

23. All Legal Persons, as well as All Commercial Companies and Other Companies or Associations With or Without Legal Personality Having

Their Headquarters in the Territory of One of the Contracting Parties, Whether or Not Their Activity is for Profit.
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24. See Also Niko Resources (Bangladesh) Ltd. V Bangladesh Petroleum Exploration & Production Company Limited and Bangladesh Oil Gas and
Mineral Corporation (N. 38), Paras 168, 203; Saluka Investments B.V. V Te Czech Republic, UNCITRL, Partial Award (17 March 2006), Paras

240-241.
25. “Brain Theory” of the Corporate Entity

26. Enemy Alien
27. So-Called “Trading with the Enemy” Statutes
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31. Gran Colombia Gold Corp. V Republic of Colombia, 2020, Decision on the Bifurcated Jurisdictional Issue, Para. 137
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38. “[C]Ontrol is a Flexible Concept, Which Can Only Be Determined Case By Case in the Light of the Particular Facts.”

39. Aron Broches

40. “TA] N Attempt Should Be Made [...] to Give the Greatest Possible Latitude to the Parties to Decide Under what Circumstances a Company
Could Be Treated As a ‘National of Another Contracting State’.”

41. Andres Rigo Sureda

42. Amco Asia Corporation and Others V. Republic of Indonesia, Icsid Case No. Arb/81/1

43. Vacuum Salt Products Ltd. V. Republic of Ghana, Icsid Case No. Arb/92/1
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1. Introduction

Contract farming has gradually emerged as a strategic institutional mechanism for organizing agricultural pro-
duction and facilitating the distribution of agricultural commodities across both domestic and international
markets. Defined broadly, contract farming refers to a structured and legally binding agreement between pro-
ducers (usually smallholder farmers) and purchasers (which can include private agribusinesses, government
agencies, cooperatives, or exporters) under which the quantity, quality, price, and delivery schedule of a given
agricultural product are determined in advance. This arrangement provides a more predictable framework for
agricultural transactions, reduces exposure to market volatility, and enhances trust and transparency across
the supply chain.

Historically, the roots of contract farming can be traced to East Asia. The first documented experiment with
this model occurred in Taiwan in 1895 during the period of Japanese administration, when the government in-
troduced a system of contractual agreements to stabilize agricultural production and ensure reliable supplies of
rice and sugar. Later, during the colonial era in India, European powers—particularly the East India Company—
developed contract-based mechanisms for the cultivation of indigo and opium, primarily to secure a steady sup-
ply of raw materials for European industries and colonial trade. These arrangements, while often exploitative,
marked the institutional beginning of structured contractual agriculture in South Asia.

Throughout the 20th century, contract farming expanded in scope and sophistication. In developed economies
such as the United States and France, contract farming became closely tied to modern agribusiness models,
integrating farmers into vertically coordinated supply chains. In Latin America, particularly Argentina, the ap-
proach facilitated large-scale production for export markets. Meanwhile, in developing economies such as India
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and several African nations, contract farming evolved as a critical instrument for integrating smallholder farm-

ers into formal markets, reducing information asymmetry, and promoting rural development. By the early 21st

century, contract farming had come to be regarded as a cornerstone of agricultural modernization worldwide,

embraced not only by private agribusinesses but also by governments and international organizations such as

the Food and Agriculture Organization (FAO) of the United Nations.

The theoretical appeal of contract farming lies in its ability to address several chronic challenges in agriculture:

Market volatility: Pre-negotiated prices protect farmers from sudden market downturns.

Information asymmetry: Contracts often include technical assistance and guidance, which improve production

efficiency.

Access to finance and inputs: Through contractual arrangements, farmers may receive seeds, fertilizers, and

credit from buyers or sponsoring institutions.

Weak infrastructure: By integrating farmers into organized supply chains, contract farming reduces logistical

costs and enhances market access.

These advantages explain why contract farming has been promoted globally as a mechanism that simultane-

ously reduces transaction costs for firms and mitigates production risks for farmers. For agribusinesses, it en-

sures a stable and quality-assured supply of raw materials; for farmers, it provides income stability, guaranteed

markets, and access to innovations.

Nevertheless, the success of contract farming cannot be reduced to its economic rationale alone. Its sustain-

ability depends critically on legal enforceability, fairness, and the presence of robust institutional frameworks

that govern the relationships between contracting parties. Without effective legal support, farmers may face

exploitation, disputes may escalate, and agribusinesses may suffer from non-compliance or opportunistic be-

havior. Thus, the legal dimension of contract farming is as central as the economic one.

In the Iranian context, despite increasing recognition of the potential benefits of contract farming, the institu-

tionalization of this model remains underdeveloped. Articles 31 and 33 of the Sixth Five-Year Development Plan

explicitly encourage the government to use contract farming as a tool to enhance food security, achieve near

self-sufficiency in essential crops, strengthen value chains, and boost export-oriented agricultural production.

Yet, in practice, contract farming in Iran has not achieved widespread adoption. Several structural obstacles

hinder its expansion:

1. Absence of a codified legal framework dedicated specifically to contract farming.

2. Reliance on fragmented regulations, often limited to administrative directives issued by the Ministry of Ag-
riculture.

3. Lack of farmer awareness and low levels of legal literacy among smallholders.

4. Institutional incoherence, where multiple entities intervene without effective coordination.

These deficiencies create uncertainty for both farmers and buyers, undermine trust in contractual agreements,

and limit the transformative potential of contract farming for Iran’s agricultural sector. Given Iran’s dependence

on agriculture for rural livelihoods, its pressing food security concerns, and its strategic ambition to enhance

agricultural productivity, it is imperative to critically examine how the country can adopt contract farming more

effectively. Against this backdrop, this study conducts a comprehensive and comparative legal analysis, drawing

on both Iranian law and international experiences, to propose a framework that can reconcile contract farming

with Iran’s unique socio-legal and religious context.

The overarching purpose of this research is to evaluate the legal and institutional conditions governing contract
farming in Iran, identify the deficiencies in current regulatory structures, and propose actionable reforms to
address these shortcomings. The study is explicitly problem-solving rather than merely descriptive: its goal is
to offer practical legal and policy recommendations that will enable contract farming to become an engine of
agricultural modernization, rural development, and food security.

More specifically, the objectives of the study are as follows:

1. Assessment of current legal recognition: To examine how contract farming is treated under Iranian civil law,
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commercial law, and administrative regulations, and to determine the extent to which current laws provide
enforceable recognition to such arrangements.

2. Identification of gaps and contradictions: To highlight areas where Iranian law either fails to accommodate
contract farming or provides inadequate protection to farmers and contracting parties.

3. Comparative exploration: To study the legal experiences of other jurisdictions, including India, the United
States, France, and Argentina, in order to extract lessons that may be adapted to Iran.

4. Analysis of international legal frameworks: To evaluate the potential relevance of the United Nations Conven-
tion on Contracts for the International Sale of Goods (CISG) and the UNIDROIT Principles of International
Commercial Contracts (PICC) as guiding instruments for harmonizing Iran’s legal environment with global
practices.

5. Consideration of Islamic jurisprudence: To analyze the compatibility of contract farming with principles of
Islamic law, particularly the doctrine of Bay' al-Thamar (sale of fruits before harvest) and the prohibition of
gharar (excessive uncertainty).

6. Proposal of a sui generis statute: To recommend the enactment of a dedicated law on contract farming in
Iran, including provisions for contract formation, dispute resolution, oversight, and farmer protection.

The study thus positions itself at the intersection of comparative legal research, agricultural policy, and sustain-

able development. By bridging doctrinal analysis with practical policy considerations, it aims to provide Iran

with a roadmap for institutionalizing contract farming in a way that is both legally sound and socially equitable.

3. Methodology

The research employs a qualitative, descriptive-analytical methodology, combining doctrinal legal analysis with
comparative case studies.

Primary Sources

The primary legal sources examined include:

The Iranian Civil Code, which governs general contractual relations.

Relevant provisions of commercial law and administrative directives issued by the Ministry of Agriculture.
Articles 31 and 33 of the Sixth Five-Year Development Plan, which provide the policy mandate for contract farm-
ing initiatives.

Comparative Approach

1. The study also adopts a comparative perspective, analyzing the experiences of four countries with diverse
legal traditions and agricultural policies:

2. India: With its 2018 Model Contract Farming Act, India has created a framework for standard contracts,
transparent pricing, and dispute resolution mechanisms.

3. United States: Contract farming operates under both federal laws (e.g., the Packers and Stockyards Act of
1921) and state-level statutes, with significant reliance on private law and arbitration.

4. France: Contract farming is regulated under the Rural and Maritime Fisheries Code, providing statutory sup-
port for agricultural agreements.

5. Argentina: The civil law system governs contractual relations, and general provisions of the Civil Code apply
to agricultural contracts.

6. These countries were chosen because they represent different stages of economic development, legal tradi-
tions (common law and civil law), and agricultural policies, thus providing a broad comparative spectrum.

International Instruments

The study evaluates two major international legal frameworks:

CISG: Governs international sales contracts and provides default rules that may influence agricultural contracts
with cross-border dimensions.

UNIDROIT Principles (PICC): Though non-binding, they represent a set of widely recognized principles that can
guide contract drafting, interpretation, and enforcement.

O
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Secondary Sources

To support the analysis, the study relies on:

Peer-reviewed academic publications in law, economics, and agricultural studies.

Reports and guidelines issued by international organizations such as FAO, UNIDROIT, and IFAD.

Legal commentaries on Islamic jurisprudence, particularly on issues of uncertainty (gharar), forward sales, and
partnership contracts.

Encyclopedia of Economic Law Journal >< Homepage: https://lawecon.um.ac.ir

Doctrinal and Islamic Jurisprudence Analysis

The doctrinal method is used to interpret how Iranian law and Islamic jurisprudence intersect with contract
farming. The study examines whether contract farming can be analogized to existing contract types under Ira-
nian law—such as civil partnerships (shirkah madaniyyah), sharecropping (muzara‘ah), and leasing contracts—and
whether these analogies suffice or whether a distinct legal regime is needed. The analysis also investigates the
jurisprudential debate over Bay' al-Thamar, which restricts forward sales of crops due to uncertainty, and evalu-
ates whether contract farming can be designed in a Sharia-compliant manner.

The findings of the research underscore the centrality of legal clarity and statutory support in the success of
contract farming. Comparative analysis reveals that countries with explicit laws and institutional mechanisms
for contract farming—such as India and France—have achieved greater transparency, farmer protection, and
dispute resolution capacity than those without such frameworks.

International Comparisons

India: The 2018 Model Contract Farming Act created a system of registered agreements, fair pricing mecha-
nisms, and independent dispute resolution bodies. This has empowered farmers by reducing their vulnerability
to exploitation.

United States: Contract farming is deeply entrenched, especially in livestock and poultry industries. Federal and
state regulations balance the interests of agribusinesses and farmers, while arbitration serves as the preferred
mechanism for resolving disputes.

France: By embedding agricultural contracts within the Rural and Maritime Fisheries Code, France ensures
transparency and enforceability, while providing special protections to smallholder farmers.

Argentina: With no dedicated statute, contract farming operates under general civil law provisions, which leads
to more variability but still provides enforceability due to robust civil law traditions.

These examples highlight that the absence of a dedicated framework in Iran places the country at a disadvan-
tage in terms of farmer protection, dispute resolution, and legal certainty.

Iranian Context: Challenges

The Iranian legal system currently treats contract farming under the general provisions of the Civil Code and a

few fragmented ministerial directives. This creates several negative consequences:

1. Contractual Uncertainty: Without standardized templates or statutory definitions, contracts vary widely,
leading to ambiguities in interpretation and enforcement.

2. Asymmetrical Bargaining Power: Smallholder farmers, often with little legal knowledge, face powerful agri-
businesses and may accept exploitative terms.

3. Institutional Incoherence: Multiple entities, including the Ministry of Agriculture and semi-public organiza-
tions, intervene without clear coordination, leading to redundancy and inefficiency.

4. Lack of Dispute Resolution Mechanisms: There are no specialized agricultural tribunals or affordable arbitra-
tion bodies accessible to farmers.

5. Limited Farmer Awareness: Farmers often lack basic knowledge about their contractual rights, remedies, and

obligations.

Distinction from Related Legal Constructs
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The study finds that contract farming should not be conflated with other contractual arrangements in Iranian
law, such as:

Civil partnerships (shirkah madaniyyah): These involve shared ownership and joint management, unlike contract
farming, which maintains farmer autonomy.

Sharecropping (muzara‘ah): This traditional arrangement divides produce between landowner and farmer but
lacks the forward-looking, market-integrated orientation of contract farming.

Leasing: In leasing, the tenant pays rent for use of land; contract farming, by contrast, emphasizes output and
supply commitments.

While conceptually related, these structures cannot fully substitute for contract farming.

Islamic Jurisprudence Considerations

A major jurisprudential challenge is the doctrine of Bay* al-Thamar, which prohibits the sale of fruits before har-
vest due to uncertainty (gharar). Critics argue that contract farming resembles forward sales and may therefore
be impermissible. However, the study finds that contract farming can be distinguished from prohibited transac-
tions if designed carefully:

Ownership of crops remains with the farmer until delivery.

Contracts may incorporate risk-sharing and insurance mechanisms.

Prices and quality standards can be clearly defined to minimize uncertainty.

This suggests that a sui generis legal regime—one that integrates both civil and Islamic legal traditions—is neces-
sary for Iran.

The research concludes that contract farming represents a strategic imperative for Iran’s agricultural mod-
ernization, rural development, and food security. However, the absence of a dedicated legal and institutional
framework poses serious obstacles. Without reform, Iranian farmers will remain vulnerable to exploitation, ag-
ribusinesses will face uncertainty, and the agricultural sector will struggle to meet national development goals.
Based on the findings, the study proposes the following recommendations:
1. Enactment of a Dedicated Law on Contract Farming

Define contract farming as a distinct legal category.

Standardize contractual terms to ensure transparency.

Provide statutory safeguards for farmers, including protection against unfair contract clauses.

Specify clear procedures for dispute resolution.
2. Establishment of Specialized Regulatory Authorities

Create independent bodies under the Ministry of Agriculture to register contracts, mediate disputes, and
monitor compliance.

Provide legal advisory services to farmers, particularly smallholders.
3. Development of Model Contracts

Draft standard templates that balance the interests of farmers and buyers.

Ensure that these contracts are drafted in simple, accessible language.
4. Integration of Islamic Legal Principles

Draft provisions that comply with the prohibition of gharar and riba.

Develop Sharia-compliant financing mechanisms within contract farming arrangements.
5. Legal Education and Capacity Building

Organize nationwide awareness campaigns to improve farmers’ legal literacy.

Provide training programs on contract negotiation and enforcement.
6. Adoption of International Best Practices

Draw from the CISG and the UNIDROIT Principles to harmonize Iran’s framework with international standards.

Promote investor confidence by ensuring compatibility with global contractual norms.
7. Utilization of Technology and Digital Platforms

Establish online systems for contract registration.
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Provide mobile-based legal assistance to farmers.

Explore block chain-based supply chain tracking to enhance transparency and reduce fraud.
In sum, contract farming is not merely an agricultural innovation; it is a legal and institutional reform impera-
tive for Iran. By enacting a coherent legal framework that is both civilly enforceable and religiously legitimate,
Iran can empower its farmers, attract investment, and strengthen its agricultural value chains. With the right
reforms, contract farming can serve as a catalyst for achieving sustainable development and ensuring food se-
curity for future generations.

Keywords: Contract Farming, Agricultural Law, Iran, Civil Code, UNIDROIT Principles, CISG, Islamic Jurispru-
dence, Bay* al-Thamar, Gharar, Food Security, Sustainable Agriculture, Legal Reform.
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The transformation of the “scientific uncertainty” of climate change caused by human activities into a “clear
scientific consensus” following the publication of the Fourth Assessment Report of the Intergovernmental Panel
on Climate Change caused the international climate change regime to set aside a greater share of climate com-
mitments for the private sector. The formulation of the Guiding Principles on Business and Human Rights and
the principles of the United Nations Global Compact led to greater regularity and responsibility of the private
sector in terms of environmental protection. So much so that the Dutch District Court’s reference in the case
of “Miliodivenci v. Shell” to “soft law instruments” alongside climate agreements (hard law) enabled the court
to rule on the necessity of transnational corporations’ adherence to climate commitments. This research seeks
to answer the question using a descriptive-analytical method and using international documents and case law:
What responsibilities and obligations do transnational corporations have in reducing greenhouse gas emissions?
The results of the study show that in light of new legal developments, including the provision of the private sec-
tor’s participation in climate goals through market mechanisms and the implementation of sustainable develop-
ment projects (MDS) by anticipating paragraph (4) of Article 6 of the Paris Agreement and linking the interna-
tional human rights system with the international climate change system, separate, individual and independent
responsibility of transnational corporations is being formed and recognized. The findings of the study show
that judicial authorities such as the Dutch courts in the case of MilioDefense v. Shell (2021), the Philippine Hu-
man Rights Commission in the case of the largest carbon producers (2022), and the American Court of Human
Rights in an advisory opinion (2025) have recognized the separate and individual responsibility of transnational
corporations and, by challenging transnational corporations in green proceedings, have shown that the time has
come for companies to be accountable for their climate commitments.
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1.INTRODUCTION

Climate change, as defined by the Bali Action Plan, is an “obstacle to sustainable development” (UNFCCC, 2007:
1), as defined by the Copenhagen Accord, “the defining crisis of our time” (UNFCCC, 2009: 1), and as defined by
the Paris Agreement, is an “immediate and irreversible threat” (UNFCCC, 2015: 1), which, according to the Fourth
Assessment Report of the Intergovernmental Panel on Climate Change (IPCC AR4, 2007: 1), is mainly caused by
greenhouse gas emissions due to the activities of transnational corporations (HRC, 2009: 2). Considering the
negative impact of greenhouse gas emissions on the environment (Karl & Trenberth, 2003: 6), international
law has imposed a “commitment to stabilize and reduce greenhouse gases” on governments to solve this crisis
(Hohne, 2005: 6). There have been numerous studies on the reduction commitments of governments (Busch
et al., 2023: 897). However, it can be safely said that no research has been conducted domestically on whether
private companies also have commitments on climate change. Given the importance of the issue and whether
transnational companies also have binding climate commitments in the international arena, it should be exam-
ined.Because on the one hand, transnational corporations are considered the largest emitters of greenhouse
gases (Hampton & Whitmarsh, 2023:1157; Campiglio et al., 2018: 642; Griffin, 2017: 8; Daumas, 2024: 601) on the
other hand, transnational corporations play an important role in reducing greenhouse gas emissions by chang-
ing business models, providing technical innovations, and providing the financial resources needed to combat
climate change (IPCC AR4, 2007: 58-68).

2.PURPOSE

The aim of this study is to examine the commitment of transnational corporations to reduce greenhouse gases.
The importance of the issue lies in the relevance and role of transnational corporations in the climate change
debate. The relationship between climate change and global business has been cited as the most controversial
and difficult issue of climate change (Bodansky et al., 2017: 379). Because on the one hand, transnational corpo-
rations are considered the largest emitters of greenhouse gases (Hampton & Whitmarsh, 2023:1157; Campiglio et
al., 2018: 642; Griffin, 2017: 8; Daumas, 2024: 601). On the other hand, transnational corporations play an impor-
tant role in reducing greenhouse gas emissions by changing business models, providing technical innovations,
and providing the financial resources needed to combat climate change (IPCC AR4, 2007: 58-68). However, the
most important challenge in the field of the relationship between climate change and commercial companies is
the climate responsibility and obligations of transnational corporations.

3. METHODOLOGY

This research uses a descriptive-analytical method and uses content analysis of international documents and
judicial decisions to address the reduction commitments of transnational corporations.

Given international developments such as the increase in green litigation and the issuance of numerous judicial
decisions (such as the Gambre v. Shell case, the Miliodifensi v. Shell case) based on paragraph (4) of Article 6 of
the Paris Agreement and citing the Guiding Principles on Business and Human Rights and the principles con-
tained in the “Global Compact”, it can be said that the soft responsibility of private companies is transformed
into binding climate obligations (Paiement, 2023: 44). According to this approach, every actor is responsible for
his behavior and must fulfill his duties to prevent harmful effects on the environment (Johannsen et al., 2025:
275). The Hague Court of Appeal also states in paragraph 7.53 of its judgment in the Miliodifensi case: “State
mitigation measures do not relieve transnational corporations from their climate responsibilities and obliga-
tions.” In addition to joint responsibility with the state, transnational corporations also have individual and inde-
pendent responsibility for climate change. Because relying on a shared responsibility approach cannot eliminate
“global challenges” (Paiement, 2023: 44). De Jong describes limiting the responsibility of transnational corpora-
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tions to shared responsibility with the state as a “pessimistic worldview” that allows a company to continue to
pollute the environment (De Jong & Amtenbrink, 2023: 88). It is expected that the present research can explain
the climate commitments of transnational corporations and commit them to environmental standards.

The involvement of transnational corporations in the programmes, actions and decisions of the Conference of
the Parties to the Convention on Climate Change (COP) has been repeatedly highlighted. Decision 3 of COP
13 stresses the need for private sector participation in the implementation of the framework for technology
transfer, in particular technologies to reduce greenhouse gas emissions (UNFCCC, Decision 3 /CP.13, 2007: 12).
Paragraph (v) of the first paragraph of Decision 3 of COP 13, entitled “The Bali Programme of Action”, emphasises
the role of the private sector in providing finance and investment in climate-friendly technologies. The Glas-
gow-Sharm el-Sheikh Programme of Action on the Global Adaptation Goal, in paragraph 9, emphasises private
sector participation (UNFCCC, Decision -/CMA.5, 2024: Para.9). At the 2015 Paris Climate Change Conference
(COP21), it was agreed that more ambitious and effective climate action by all Parties and stakeholders, including
global businesses, is essential to achieve the goals of the Paris Agreement (UNFCCC, Decision 1/CP.21, 2016: P.3;
UNFCCC, Decision 15/CP.21, 2016: Paras.4). The Paris Agreement explicitly acknowledges that achieving climate
goals requires the participation of the private sector (UNFCCC, Decision 1/CP.21, 2016: Paras 117, 133, 13). For this
reason, some have described the Paris Agreement as the most comprehensive framework for the participation
of non-state actors (Chan et al., 2022: 628). The first decision of COP21 recognized the commitments of all ac-
tors, including those initiated through the Lima-Paris Action Agenda, as well as the urgent need to scale up the
global response to climate change and support the ambitious goals of governments (UNFCCC, Decision 1/CP.21.
2016, Paras.133). Since the adoption of the Paris Agreement, global action, especially the role of the private
sector in achieving climate goals, has been consistently endorsed and emphasized at subsequent Conferences
of the Parties under the title “Morocco Partnership for Global Action on Climate Change” agreed at COP22 in
Marrakech (UNFCCC, The MPGCA, 2016: 34). COP21 also established a new role, the “High-Level Climate Advo-
cate”, by the Parties to the United Nations Framework Convention on Climate Change (UNFCCC, Decision 1/
CP.21. 2016, Paras.121). The advocate role is to strengthen private sector engagement to reduce greenhouse gas
emissions (Backstr & Kuyper 2024: 180). At COP21, Mr. Gonzalo Mufioz was appointed as the first High-Level
Climate Advocate. Mr. Mufioz has supported private sector engagement to achieve the goals of the Paris Agree-
ment and has encouraged business climate action. Examples of this include his support for the Fashion Charter
for Climate Action and his leadership of the Moroccan participation under the UNFCCC. In the first review of
global action, which concluded in 2023 at COP 28, the Parties to the Paris Convention continued to emphasize
the central role of the private sector in achieving the global transition to clean energy and greenhouse gas re-
ductions (UNFCCC, Decision-/CMA.5, 2023). At COP 29, known as the “CPA with Private Sector Participation”
(UNFCCC, Decision 2 /CP.29. 2024, Paras.18), ambitious financial commitments with private sector support for
the transition to a low-carbon future were reaffirmed in paragraph 18 of Decision I, paragraph 18 of Decision II,
paragraph 16 of Decision III and paragraph 19 of Decision VII.

6.CONCLUTION

The ambitious goal of achieving net-zero greenhouse gas emissions by 2050, recommended by the Parties to
the Convention on Climate Change (COP) at its annual meetings and emphasized in the Copenhagen COP15
(2009), Cancun COP16 (2010), Warsaw COP19 (2013), Paris COP21 (2015), Glasgow COP26 (2021), Sharm EI Sheikh
COP27 (2022), UAE COP28 (2023) and Baku COP29 (2024), requires transnational corporations to play a critical
role in “partnering with governments” to reform and improve business models in line with climate goals. Some
international developments, such as the formulation of the Guiding Principles on Trade and Human Rights and
the United Nations Global Compact, and the issuance of judicial decisions citing the above principles and linking
the international human rights system with the international climate change system, indicate the recognition
of the independent responsibility of transnational corporations to fulfill climate commitments. The conviction
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of transnational corporations in judicial authorities to the need to take mitigation measures will also lead to a
scale effect in international trade. According to the “scale effect”, resources are transferred from less produc-
tive and risky functions to reinvestment in more profitable and low-risk places. Simply put, when investment in
fossil fuels faces the financial risk of climate lawsuits, we will see investment in low-carbon energies. Because
facing climate lawsuits will reduce the stock prices of transnational corporations, reduce credibility, and reduce
the incentive for companies to invest in the fossil energy industry. Therefore, transnational corporations will be
forced to make climate-friendly investments in order to continue their activities. Climate-friendly investments
will reduce greenhouse gases and modify the pattern of energy production and consumption. The goal of the
Framework Convention is “control of greenhouse gas emissions” and “sustainable economic development,” and
judicial decisions play a significant role in achieving this goal and changing the perspective of multinational cor-
porations to adapt their business to a low-carbon future. Climate lawsuits will accelerate the energy transition
by targeting large carbon emitters and recognizing the individual responsibility of transnational corporations
for climate change. The decisions issued in these cases, due to their persuasive power and evidentiary power,
can be influential and decisive in changing and correcting undesirable patterns of energy production and con-
sumption. Judicial decisions emphasize that climate commitments are binding not only within the framework of
specific treaties, but also in light of general and customary rules of international law. An approach that offers a
new reading of climate commitments.

Keywords: Climate Change, Mitigation Commitments, Transnational Corporations, Paris Agreement, Sustain-
able Development Mechanism.
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L Gkl slojl8 HLacs] )o sl (onddl lienss Mallin w23y Gollao 1) 0,5 wolss ol lagal cole) 4 jpzee
s o, Ll o3l e ol L 8 wyls ((Ssll 32) oo, Ll 5 lej 5 ogr xln (o) Cpsgies
sbiso ol |y Gl B HLacs] ljme J31s (olgd Glhae o5 ygumxe adgs I3 (Baron & Lanza, 2000: 143) .aisles
S (Ciias ) Cpsgiina & 45 cils sy odlad 03l il pamgaas s ol icomy S s (soluat] Cilin
oS ssbiled el dlys 1 0a¥T (65 Sy Mo s sliie HLacil ool Slez cbapnilSo 31T L L 5 0352 wialy
alad s & o5k |y s (glaidrgn 5o iind S bS8 g (F10) uosly ol anliiblys gLsol 31 o
Ul 5 5 051 dlS Lol Lol 51 So ¥ pris s Sz S 1 (Hale et al., 2022: 18) .65, anldl Glual b 355
g ool 1 55 QUi 5 VL S, amlgs S pall Shas S aiiSadst S V00 JLu b &S 55 pMel o
« (Li et al., 2022: 7) .x55,8 3551 1, 00T sl anldl Gludl 5.5 " 00gy5 5 " g GpmaS] S 18 i 5 03,5 (sa s
sl 3131 o3lial & Agaie US55 ogslal TSy ymsd Tl Nl Sl e (53508 Sy S 1 a3 e
Iy 995 og5lel «Jlio plgicas (West, 2023: 268) a5l ouis 395 ¢paols (5l 00255yl jw 33 52,5 6l (G ploil g pivaass
& Ol ol 53 50b g i ye 09,5 00+ 5l i b olem 5 plosuaad o 65,51 S 1 0,5 0 S5l
Borzel & Risse, 2010:) cdgo sow 3l &ylas ¢ J,0S Olie jo > g oo 151,50 Sdoe s ol (West, 2023: 269) .oiS oo
@ 393 5,108 wlo i dew S >y Jeld SlaeS o (1; Pinkse & Kolk, 2012: 176; Prakash & Potoski, 2007: 723

i Vol Lo b lem sio Lalls L] Gad oo

(055 B982) 197 ol Mol ey Sl olbro 1085 Sy olBl largas V- ¥
llir byl ke .cawl «oglhe Condgy b «35350 Camdgy sl alols (10,5 SyeS o5 el sliwl 235
Reis Riani et al.,) .aiil asls Jlad oS lice b Con) bume jl bl (o (pogas oS 13) 9ot ol 5050 5
S5l po3) il Gros JUED (sl (Syxe 5ige 5 008y sorlBl lagad aloly Wb Vel (g0t ol So3l (20231 1523
Vou¥ Jlo 5o Shgnilgs Jlaly axwgs Sl oMzl 5o 5L ol sl oy bz 5l cbla> o pogas ploeS, s
Sl 45 55 gl 5 2,5 15 55 somie Mo plajls S5 S 00 475 3550l oS ool (UN, 2002: 131) v Ll
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u_»LQ,_’) Sew U"J9I (UN, 2012: 12) Gl 00 \.\.\_pl_; Y°+9ﬁ) u,u.»'/.&..S k;'l.e,.» Lew ¥7 L FY 6Lm.;..u 3o Lbd.m é».og,o u.»' Q)S u.\.c.).v

16 . BP.

17 . Shell.

18 . Total.

19 . Exxon Mobil.
20. Chevron.

21 . Microsoft.
22. Apple.
23.Facebook.
24. Amazon.

25. Google.
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Mo 33 g Sulenizr oS8 gl anngi 5 gobaiBl slog,Bwn Glojle Joadl)giws (oS b (55,5 wieonels sl
it ey oS ol o LBl b Jondl g 4y i Gsi olhmde pleie cod glaillaz ab (Y41) ot 6,555k
s Lals 1) Ol glojl jLacsl plie Wb oS oy 1o)ls e s he «O» Al 40 picd GiS ) g (S o)
3,5 s )5 g S (6l oo Jeol 00 5 5T 1)« Slam 00 Sy del y axie Yo JS 1091434 JLu yo (OECD, 2011: 42)
S5k o (555l HLasil g anmgs g (eiind 5 pkan Jhol) Conny baome 5l cblas g (pg0 9 Jgl Jool) yito Foix 5l colos oS
Sriialsinn b abyly 5o soge Olaxe Sl oaSy i o S50 ) ol opl Lol dind (w5 Jol) o baies L
S 8dee 055 Sglad g s (20551 L 12 )l tasS se 0u S 093 &S jsbples Sl b oyls posa plaeS
Ol dlae b Slam so)5 g S 59,5 12550 sl «VoulBl 51 bl on H8l YooV Lo o (Riedel, 2016: 97) «oylas
T 5l Juol 00 g5 g sl S el Bud (e sl OIS B La] halS oS wb slxyl e l8l
@eli ¥V o slasdl Slea ez 53 993 St 53 (i Jo plojl ey JS ) plie BsS «Sloz o0y el o
s g5l oy e o lojlos ey Yoo adsd Y5 0 tlamy ol 289 Lo 5 pMel | camie o lojles oz ologgy 1928
ez sl 30 1y 15 S 1 5 IS 5 ennS oS il ol plidlna oy S amito Lo plojles ilez oless (Kell, 2005: 69)
any 3o lalbglo e Sl gl (Williams, 2022: 327) 05 o a5 selotn] G¥iue 5 Il o Coslow S50 4,

33 3l Cuolez 5 ol 5 4 azl) oo o GgmeS o) alilg paidy slo)lx (gl pogad LES 10 g pdpiadyius
soTpldl ol 511y 3 yu3 (dle [ 51 Lal 53,5 e 815 o5 e B o IS Blod 1 aS asle Yoo ¥ Jlu 5 o
085 IS S, 5 S hed se0y 4 seogenS DS 1 basss @5ilsS] Jseoly iz Vo Jlu s 0,5 0
S50 5 s mulin 31 jieS oolatiwl g aisls GlallS sl jlacsl 2alS pgid 4 azly donend S o VoW adeus &S
95 aogaat oS 1 ¢ piuagiam 3590 43 Jlec pladl Lol (Richardson, 2005: 280-290) .S e 9SG Sb slvss !
39 85 sl (Ruggie, 2011: 70) .l Y1) Jlos 55 «Sly olod somdsp brogs iy Goim 5,15 5 oS 0,by0 Ll Jouo!
Oylas ol g pliol weblis giw dw p Libl) Jpol g solys 10550 )l Conns bumme o 0l ,LL5 BT SralS
G rammo g i Goi 5l loladl lus 5 )38 03B G,b 51l b s Js! Lol @slhe (Addo, 2014: 133) .ail sus Ly
2029 J90 LSk eage e a5 Conl gl aiby s e g o el 4 pl il agad pgs ol rlle .aS il
Gy brpzmo 5 iy Bohi> (a8 5l b )5 5 S (Mares, 20141 293) .ol (ol B oS 12) (g0 é 01,5050 oage
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(Thabane, 2014: 43) ..cS SwS S6o Oyl ol po a0 oliiws jo il ougs

(Cueus 9] 7 ol ool s Slins] olle SUBCS ps sanldl il V-
ST 3590 Uyl (1) ool Ol s gl (5l ]S Slaona 53 5 Sloladl dlnals 53 Lol b LS 1 ageas
slosssld ohgar 6y5ld Jal Cszole sl )0 (pogas Gide &S lin gl p pR35w OB pgws pesnal ol 485 )18
IS pgs proncs Jgl G131 (v) oy (UNFCCC, Decision 3/CP.13, 2007: 12) 35 o 05T (sl il slojl8 Lol ials
LBl oyl 1o S alo s 5 (Jlo qalio ol o (oguas (i G 5 " b plaBl aeli i plsie o w05
oyad by &Sl 5 o SISIL 3 (s Bile Slea Bas 350 53 Maeddle eSS )l asl S oo w ST o8]

26. Global Brief, (1999).

27. The Climate and Care Initiative, (2007).

28. The Equator Principles, 2003.

29. ABN AMRO Clearing Bank N.V., Barclays, The Equator Principles, (2006).

30. The Conference of The Parties (COP).

31. The Bali Action Plan (BAP).

32. Glasgow-Sharm el-Sheikh work Programme on the Global Goal on Adaptation Referred to in Decision 7/CMA.3. Draft Decision -/CMA.5.
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Bl VA Jlo jo (MY OB) Gyl o8l Ol jnss il 43S0 (UNFCCC, Decision -/CMA.5, 2024: Para.9) ... .+ oSt
alex 5l plriind g b B)b asd g ondl 5 ailjlg macly o 550 loludl S ¢ sl anliadles Blawl 4y olocws gl oS ol
UNFCCC, Decision 1/CP.21, 2016: P.3; UNFCCC, Decision 15/CP.21, 2016: Pa-) .ccwl (9,8 «Sloz sloylS 5 S
UNFCCC,)) .l oguas sy &S jlino pilivs ond8l Blanl 4y pliiws aS 0iS o pledl Colody uoyby aolisdlys (ras.4
O3k eSHlie sl szl s mele 1y Gyl aolidslys 5,0 s cuemas (Decision 1/CP.21, 2016: Paras 117, 133, 13
Gub 3l &S Slagx alez )], 3050 den Slagas Y OB Jgl puewad jo (Chan et al., 2022: 628) wilos S Chuogs (g us
Shanl §l coles 5 odldl Ol & iloz Sl Gl 42 (6398 3 izl 5 Coml 0 ST pung Lol la] IS 520
aoli8lgs Cugeas oloj I (UNFCCC, Decision 1/CP.21. 2016, Paras.133) .cuwl oo el Caonnydy do cdgo allg nacly

>< cer Gl 6oy B Ll S e Lalyd g ln Sy g

33 ez sl sy 251,08 Lien lyie oS sorli] Blanl i 55 opeas iy S 98 il Slabidl
JUERW I PRVWRSIOPENCERNCNJPTETIPER J S SRPOTE S I RPREA JRRTS s JUI LSRR LSWC F Ve X9
@ a8l Vb s oLy plsie oo gagaz G pwizes M OIS 53 (UNFCCC, The MPGCA, 2016: 34) .l 413 S
UNFCCC, Decision 1/CP.21. 2016,) .o oy _sondd] &l )50 55 amxie o tlojlos szl (smmilsiS b b s’
Backstr & Kuyper 2024:) ol sl G658 sloj8 Lol 2olS sl p opmas Lide &S,lice Casis (luiin siuds (Paras.121
O S jlie 5l Giger GBT 0008 Cgeate enlBl YU gl ol sl Glsieds «igise oll5eSy BTV LS 50 (180
5 ol Wiged sl 03,5 13t |y B)lS 5 ennS ol Lol 5 00,5 losr sy asliiilys Glanl 4y oliass ol ogns
st ] o8] 015 iS5 550 S 351 0 5 ol 113 g ke i ] e Jolis oo
6l V8 OIS 5 el iy nd Sl e L ol aililbgls loladl Lol 4S5 (GCAP) wuldl gl loz sl o3
oo ey 0ol & YA QIS 13 VoYY JL 13 o lozr oLl o el 3 s (51051 oy ranlBl gl iy 65
LS oyl rals 3 Sb sloss 5l oty Slaz IS @) litws 10 (poguas Gidu 59700 G 2 Glored (sl HganslelS
33,5 Bgyme " pogent i oS L b Jle LISy 4 a5 YA LIS s (UNFCCC, Decision-/CMA.5, 2023) .xis,S 4S5
sloaisT e Jl8 ol pogas (s Jb coles b ailjly pasds Jlo wlagss , (UNFCCC, Decision 2,/CP.29. 2024, Paras.18)
w203, 0T sasee 01 puenai 13 GBS § oo puenas 17 GBLSTL cagd puenas VA BIS1,L sl puenas VA GBS 53 03,5 eS

1 5lS a3l Ll IS ool Sy o 2 ) 3395 Sy sl i -
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Proposal by the Presiden.
33. Lima-Paris Agenda for Action.
34. Morocco's Contribution to Global Action on Climate Change.
35. The High-Level Climate Champion at COP 23 in 2017.
36. Gonzalo Munoz (Appointed Presidency in 2019).
37. Fashion Industry Charter for Climate Action (2018).
38. Ministerial Conference Noordwijk, Netherlands.
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o 2l gl ™ )b ialS o puns Sy g (Estrin & Kennedy, 2014: 88) « 55,5 piuclhxil sbo puusSon lsie
oS5 50 hd o g g (101381 5 golasBl s 0y b ol e (65,51 YL LS sl 00,5 i e ool e
oS kel Gl o g S a8 Lacs] ralS 4 suisl;d 5LS (Colangelo et al., 2021: 4270) o ,giS 65,5 duew
(V93Y) o8l Ol S aannil iS4y £4>, (Kabeyi & Olanrewaju, 2021 7) .cuwl 03,5 559,00 |y oad8l sloanl 38195 sliwly 5o
o e LralS 4 sgaiie (S dowons sbacl) HI3S Jlo 50 sladl b sloygiS 5 atsbanwys socdss 1o aS s o olis
O9mensl9iS 0ST aSL saels s 4 Sdrw sogad Lide SiolS Olagas 5 s a1 s S cboj8 oyl
O oo P pled b o8l Ol s aunnleS (Cullet, 1999: 168) .ociolo [l LialS 4 agxie dxwgd Jlo j0 g adlidxwgs
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g (o) (oS Blod l ds aunleS Slagad a5 sy dze ol 4 o o 501330 Jlu 5o o8l Ol o aanslgS slacl
S el pls s «amwbion (T Bl a4y oliws 6l (Sle eS;Lliw 5 y9Tpl N (S s 5l az g (0,5 LudlS @ Lacl
SS9 Bl JSS2 olgl cmgmaian sz Loled o el oS azeil ot SLET gnndlysS ol a0 Blodl ISy 0 ol (555 2
4 4= 4> S (Nakhaei, 1400: 76) .o (V33Y) g55.5 50 Lael Lol a8 uegw 10 conddl Olnss Gzl aumilelS & (5355.5
2985 YV (gl aslpll lagas B o g ablioo (ool Ol 1oitS C92 )l guanslesS dcds 53,8 JSSg 0 50 Sl o35 Ll
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ot 109l gl oS b JSSg 0 glas regs sl 4385 093 a4 € ol 1D g € ey di JSTg, 50 (imlS Glagad 990
oole) S o (2l pdulaxil sloyBgle Gosb I cand8l Glagad ot 2l )0 ogas Jide <8l 5 39)9 saiw)
S lin 935S JSSg 0 7 o3le «» iy gillae (Parikh, 1995: 22) .l (W osle) o0 ,S &ylaxs g (% oole) Sb amwgs )Sg50w (VY

o> )l ‘«939:5 )JA.’ Slaxsl» dLib W&A 6&[.«.0.’2.5’ db...o ML)GA QIJT SRGL § (SOFAS dLmLe.} 6')‘.’ gS)...w.o 6““39):’. o
20 6l y5iS g (I dosoud sboy3S) )] coguas aolys b o sloygiS (o St sl S o8 Lactl jralS Sl
H188 4o ;s (Macchi & Zeben, 2021: 1) .l Hl38 aslo j gl g (3Ljue (09 a5 S oo o2 ,8 | (I dosond guiie ,uc) dxwys I
$2S S 1058 S Wilgi 0 395 (sl 5 65155 dlo w31 (6 5V 0351 (CERS) 0,8 SnlS [Lacil alsS poxis Liiel 5,b 5|
Leary & Psychopathy,) .auS eolaiwl 03 ilS lagas plol gl 0,8 GudlS jlacil (2lS 516 aas o ojl H13S asle s 4
&l S ;B Lacsl zalS gl el tro oyl 5o 1y oo e 10,5 LialS jlacs] LalsS wilg o i (2010: 188
s ol B el LLalS lagas ) eS)lie 4y pogad (i Gagid Sb drwg pesloo g gbacae 1oy i
UNFCCC,) .l 05,5 ol )8 1) idlS Gloladl jl colos jo poguas idu o Sl dio) Jb plodl asl o Jol SI31,0 (vid)
Ol (St calizee Jolge-ay SU anwgs 059, S 5o &S liwe ¢l p ogmas &S i SS 0550 (Decisionl /CP.13, 2007: 3
Ui ol ¢85 ISTg p mdudlaxil s, Seile o ogas Gide &S i Jgl JuJo (Richard & Alessandro, 2000: 142) .
alie oy 1y sl SIS slo3 8 Ll (32) ol e 2ol o sl 9o ] 535S JSTg 0 cms 055 adlS Olagad & oguas
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39. The Kyoto Flexible Mechanisms: Emissions Trading, Joint Implementation (JI), and the Clean Development Mechanism (CDM,).
40. Paris Mitigation Mechanisms Include Nationally Determined Contributions (NDCs), and Article 6, Which Facilitates International Coopera-

tion through Cooperative Approaches (Article 6.2) and a UN-Supervised Crediting Mechanism (Article 6.4).
41. Common but Differentiated Responsibilities (CBDR).
42. Certified Emission Reductions (CERs).
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30,8 Cdblge woled SIS slo (ials 4 cabge |y (90 né g (9o S50 ded &S uosb
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s gloaise 1alS izen 5 (OB slajlS Lasl ials gln el b pleeS i oS lie carge pasSe ol (7
zLo» (Bodansky et al., 2017: 379) .cewl 5555 SS90 syloxe JB0le &l o H150 o (Siie 9 ,Sug) <35 o o8l Glunl 4
SIS g S ol spaz Mol sl weliBdlgs 7 oole pgd aly 4o zpade « Mladlin g0ty sas Jile SralS
sleeS)lie jo sl slaj8 Lacs] (2als slmegg,n 5o 138 hle s Gosb 5l aSlgs o Lol b ol i g oas o S l50
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Codgfne g aLbls JRygil ais weliblg )0 pogas Sidy gl ogd aiS wld (el 03,5 (sl S5 ogead i ol
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43. The Lima-Paris Action Agenda (LPAA).

44. Mehling.

45. Internationally Transferred Mitigation Outcomes (ITMOs).
46. Voluntary Cooperation.

47. Encourage and Facilitate Participation.

48. Encourage and Facilitate Participation.
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1.INTRODUCTION

The settlement of disputes between foreign investors and host states, under international investment treaties and
the rules governing international investment, is typically conducted through international arbitration tribunals.
Arbitration bodies and doctrines of foreign investment law have provided extensive protections to foreign inves-
tors under principles such as the Umbrella Clause, Fair and Equitable Treatment (FET), and the Full Compensa-
tion Principle. As a result, in most foreign investment arbitration cases, heavy compensation awards have been
issued against host states. Even in cases where investment projects have caused severe environmental harm,
host states have been ordered to pay full compensation in international arbitrations. This approach not only
undermines the principles of environmental justice but also leads to the neglect of transnational corporations’
responsibility for the negative consequences of their activities. Meanwhile, as transnational actors, corporations
should be held accountable for the social and environmental impacts of their operations. Thus, there exists a
fundamental imbalance between the rights of foreign investors and host states, where the principle of foreign in-
vestor accountability is disregarded. A review of international arbitration practice reveals that the failure to hold
foreign investors accountable for environmental damage stems from the arbitration tribunals’ lack of attention
to the theoretical and legal foundations for establishing such liability. According to a 2023 joint report by three
leading environmental organizations—the Center for International Environmental Law (CIEL), International In-
stitute for Sustainable Development (IISD), and Client Earth—submitted to the UN Special Rapporteur on Human
Rights and the Environment, at least 175 investor-state dispute settlement (ISDS) cases related to environmental
measures have been registered to date. These primarily concerned regulations such as the revocation of mining
concessions, restrictions on oil and gas activities, or the closure of coal-fired power plants due to environmental
concerns. In most of these claims, rather than imposing costs on the polluter, arbitral tribunals have inverted the
“polluter-pays” principle and compelled states to pay substantial compensation to foreign investors. In numer-
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ous instances, counterclaims by states have also failed due to procedural constraints and burdens of proof, with
arbitral tribunals being unsuccessful in recognizing the environmental liability of foreign investors.

2.PURPOSE

In cases where the host state intends to terminate an investment contract, it is obligated to pay compensation to the
investor. Establishing environmental liability for the foreign investor can reduce the amount of compensation pay-
able by the state. The purpose of this article is to address the following question: Based on which legal foundations,
sources of law, and principles of international law can the role of foreign investors in causing environmental harm
take into account? Furthermore, through which legal mechanisms the compensation payable by the host state would
be reduced? In other words, this article aims to propose legal solutions for recognizing the environmental liability of
foreign investors, thereby mitigating the compensation burden on host states. The application of these solutions in in-
ternational investment arbitration could ensure a balanced approach to the rights of host states and foreign investors.

3. METHODOLOGY

The research methodology employed in this article is descriptive-analytical. To analyze the environmental li-
ability of foreign investors, the study first examines the sources and legal foundations of environmental liability
applicable to foreign investment corporations. Subsequently, four key international principles relevant to estab-
lishing environmental liability in foreign investment are analyzed: the Precautionary Principle, the Prevention
Principle, the Polluter Pays Principle, and the Sustainable Development Principle. By applying these legal foun-
dations, sources, and international principles to the operations of foreign investment corporations, the study
seeks to establish environmental liability for such entities. Finally, after attributing liability to foreign investors,
the article proposes legal mechanisms like “Appropriate Compensation”, “Partial Compensation”, “Necessity
Defense”, and “Environmental Counterclaim” based on “Police Powers Doctrine” and “Regulatory Expropriation
Theory”, to justify reducing the compensation payable by host states.

The findings of this article demonstrate that four principal theoretical frameworks may be invoked to establish the
environmental liability of foreign investment corporations: Stakeholder Theory, Corporate Social Responsibility
Theory (CSR), Global Responsibility Theory, and Global Justice Theory. According to these theories, a transna-
tional business corporation (a foreign investor) is obligated to consider the interests of all stakeholders, including
the environment and future generations, in the conduct of its activities and must be accountable for the environ-
ment. Furthermore, these corporations are required to observe global rules, regulations, and standards in their
interaction with the environment and must respect the right of all members of society, and even future genera-
tions, to benefit from a healthy environment. Moreover, additional theories, including Sustainable Development
Theory, Contractual Theory, Corporate Citizenship Theory, and Corporate Sustainability Theory can similarly
justify the environmental liability of foreign investors. These theories collectively emphasize the extraterritorial
accountability of foreign investors regarding environmental protection and intergenerational equity, mandating
that natural resource utilization must not compromise sustainable development objectives or the capacity to meet
future generations’ needs. Multiple legal sources, including contemporary international treaties, non-binding in-
ternational instruments (e.g., OECD Guidelines, UN documents), customary international law rules, domestic and
international jurisprudence, international development programs, and the Sustainable Development Goals (SDGs),
underscore the environmental responsibility of multinational corporations. While predominantly non-binding,
these instruments carry significant interpretative weight before international arbitration tribunals. Many binding
international law provisions remain general in scope, allowing these supplementary sources to facilitate their in-
terpretation regarding foreign investors’ environmental liability—an interpretive approach increasingly endorsed
by arbitral bodies. The four fundamental principles of international environmental law that may each be invoked
to establish the liability of foreign investors are Precautionary, Prevention, Polluter-Pays, and Sustainable Devel-
opment. Each of these cardinal principles provides distinct legal grounds for attributing environmental responsi-
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bility to foreign investment entities in international arbitration proceedings. Under the Precautionary Principle,
States may prevent activities posing risks of severe or irreversible environmental harm, where scientific uncer-
tainty cannot justify postponing cost-effective preventive measures. This principle reverses the burden of proof
- the mere probability of environmental damage suffices, requiring the actor to demonstrate harmlessness. Wide-
ly recognized across international legal instruments, this principle has even been incorporated into the domestic
legislation of some countries. In contrast, some international bodies have acted very cautiously in formally recog-
nizing it. The Dispute Settlement Body of the World Trade Organization (WTO), for instance, applies a stringent
standard when considering the Precautionary Principle to justify Sanitary and Phytosanitary (SPS) measures and
has, on several occasions, declined to apply the principle directly. The most significant theoretical challenge to the
acceptance of the Precautionary Principle in trade disputes is the inherent conflict between the philosophy of the
principle and the rules of international trade law. While the Precautionary Principle seeks to restrict probable loss-
making activities, international trade rules are founded on free trade and the elimination of trade barriers. Cases
such as Methanex Corporation v. United States of America, pé/dzielnia Pracy Muszynianka v. Slovak Republic, and
Vattenfall AB and others v. Federal Republic of Germany are among the most significant cases in which arbitral
tribunals, including those constituted under the rules of the International Court of Justice (ICJ), UNCITRAL, and
ICSID, have issued rulings based on or considering the Precautionary Principle. Based on the Prevention Principle,
states are obligated to prevent environmental damage before it occurs. This principle is particularly applicable in
situations where the nature and scope of environmental risks are clearly understood, and the technical knowledge
and the requirements to prevent or mitigate their effects exist. The principle’s focus is on taking action before the
loss appears; however, it is applied specifically where the probability of damage is strong and serious. This princi-
ple is pointed in several key international instruments, including: Principle 21 of the Stockholm Declaration (1972),
Principle 2 of the Rio Declaration (1992), Articles 192 to 212 of the United Nations Convention on the Law of the Sea
(1982), The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Dis-
posal (1989), The Convention on Biological Diversity (1992). The International Court of Justice (ICJ) has also recog-
nized the duty to prevent environmental harm as a general principle of international law in several of its rulings,
including its advisory opinion on the Legality of the Threat or Use of Nuclear Weapons and the cases concerning
the Gabcikovo-Nagymaros (1997) and Pulp Mills on the River Uruguay (2010). In the latter two judgments, the ICJ
emphasized that the Environmental Impact Assessment (EIA) is part of customary international law and must be
conducted by states. According to the Pollute r Pays Principle legal and natural persons causing environmental
pollution must bear cleanup costs, restoration expenses, compensation payments and prevention expenditures.
This dual-function principle serves both preventive (deterring harmful activities) and compensatory (internalizing
environmental costs) purposes. By imposing strict liability on polluting activities, the PPP creates market incen-
tives for eco-compatible investments. The Polluter-Pays Principle can play a decisive role in reducing or even
completely eliminating investment compensation claims, based on three key legal arguments: First, if evidence
shows the investor itself caused or facilitated the pollution, awarding them compensation would be unjustifiable
on ethical, political, and legal grounds. Second, when government measures addressing a project’s environmental
impacts are properly grounded in this principle, they should be considered legitimate public interest actions - not
constituting expropriation or investment treaty violations. Third, governments can file counterclaims against in-
vestors seeking compensation, demanding payment for environmental damage caused by the pollution. In prac-
tice, this principle has evolved beyond theory to become an effective legal tool for governments in arbitration
cases, serving both to defend against investor claims and reduce associated financial burdens. Sustainable Devel-
opment Principle is defined as development that meets the needs of the present without compromising the abil-
ity of future generations to meet their own needs. Sustainable development has three simultaneous and interde-
pendent dimensions: environmental protection, economic development, and social equity. Consequently, any
government action or economic investment must consider these three dimensions simultaneously. Development
that is solely economic but leads to the depletion of natural resources, ecosystem degradation, or the marginaliza-
tion of vulnerable groups is not considered ‘sustainable’ under international law. Under this principle, host state
interventions that restrict foreign investment operations detrimental to sustainable development do not consti-
tute a breach of international law nor a compensable act under investment treaties, and may proportionally limit
any payable damages. However, host state actions are only considered lawful if they are proportionate and non-
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arbitrary. Today, the principle of sustainable development has evolved from an environmental and economic con-
cept into a general principle of public international law. It is recognized in treaties and domestic legislation and is
invoked in international and regional arbitral awards. This principle acts as a bridge between environmental and
social considerations on one hand, and investment obligations on the other, serving as a defense for states against
investor claims. It is also used by arbitral tribunals as grounds for reducing compensation or justifying the legiti-
macy of host state measures. Alongside these principles and legal sources, two other doctrines—the state’s police
powers and regulatory expropriation—can be utilized to reduce the state’s liability for compensating foreign inves-
tors. According to the police powers doctrine, states may enact general regulations in the public interest (includ-
ing environmental protection) without such non-discriminatory measures necessarily constituting an “expropria-
tion” or giving rise to compensatory liability. The UNCITRAL arbitral tribunal has recognized the principle that
states are not obliged to pay compensation for bona fide regulatory measures enacted within their police powers
as part of customary international law. One manifestation of the police powers doctrine, proposed even as a basis
for denying compensation altogether in international investment disputes, is the concept of non-compensable
regulatory expropriation. According to this approach, regulatory measures taken by states to achieve legitimate
public interests, such as environmental protection, public health, or economic order, provided they are non-dis-
criminatory and do not constitute an abuse of power, are not considered “expropriation” in principle and do not
warrant compensation. This doctrine, first developed in United States law, is now recognized internationally and
constitutes a fundamental defensive pillar for states against claims by foreign investors.

International arbitral tribunals may recognize environmental liability for foreign investments based on established
legal foundations, sources, and principles of international environmental law. Through four mechanisms, “Appro-
priate Compensation”, “Partial Compensation”, “Necessity Defense”, and “Environmental Counterclaim”, based on
“Police Powers Doctrine” and “Regulatory Expropriation Theory”, they can either fully eliminate or substantially
reduce compensation obligations. Although the presumption in international arbitration favors full compensation,
tribunals may apply the doctrines of contributory fault and partial compensation to attribute a portion of dam-
ages to foreign investors, thereby proportionally reducing the host state’s compensation liability. Arbitral tribunals
have adjusted and reduced compensation awards by citing: investor negligence, lack of transparency, or conflicts
between the host state’s international obligations (particularly concerning cultural heritage or environmental pro-
tection) and its investment commitments. Furthermore, the principles of proportionality, necessity, and public in-
terest provide additional legal justification for awarding partial compensation. Under the Regulatory Expropriation
Doctrine, state regulatory measures enacted to pursue legitimate public interests—such as environmental protec-
tion, public health, or economic stability—do not qualify as compensable expropriation provided they are applied
non-discriminately and do not demonstrate abuse of power. Such measures consequently fall outside the scope
of expropriation claims under international investment law and, accordingly, impose no obligation to compensate.
Under the ‘inherent right of states to regulate,” governments must retain the authority to enact necessary laws
and regulations to protect public health, the environment, economic stability, and moral order. The regulatory
expropriation doctrine, as evidenced by international jurisprudence and arbitral interpretations, demonstrates
that tribunals have consistently dismissed investor compensation claims when state measures are: (1) legitimately
motivated, and (2) implemented in a non-discriminatory manner. In sum, the regulatory expropriation doctrine
and analogous mechanisms enshrined in agreements such as the USMCA demonstrate that in the contemporary
era, states’ legitimate defense against foreign investor claims—particularly in environmental matters—is not only
admissible but constitutes a legal and sovereign imperative justifiable under sustainable development objectives.
Accordingly, revising arbitration practices, reforming the legal frameworks of investment treaties, and recognizing
the principle of shared responsibility between states and corporations constitute essential steps toward establish-
ing a balanced, sustainable, and justice-oriented system in international investment law.

Keywords: Compensation Reduction, Environmental Liability, International Investment Arbitration, Precaution-
ary Principle, Regulatory Expropriation
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1.INTRODUCTION

An efficient judicial system constitutes a fundamental infrastructure for ensuring economic security, attracting
investment, and fostering public trust in the rule of law. However, judicial delays, commonly referred to as liti-
gation delays or case backlogs, remain a chronic challenge undermining these objectives, negatively impacting
citizens’ economic behavior, increasing transaction costs, and slowing economic circulation. Although theoreti-
cal literature emphasizes the economic and psychological consequences of judicial delays, empirical analyses of
judicial procedures’ role in shortening trial durations and influencing appellate outcomes—particularly in civil
law countries remain limited. Most existing studies adopt descriptive-analytical approaches based on documen-
tary or archival data to identify factors contributing to delay, including works by Ahmadzadeh & Salami (2024),
Khalouei Tafteh & Agha Abbasi (2021), Karkhaneh & Rouhani Moghadam (2023), Nikkar & Asadinejad Taher
Gourabi (2023), and others.

Recent scholarship in Pakistan (Ghani et al., 2023; Khan & Bilal, 2024; Malik & Shaikh, 2024; Imran et al., 2024)
underscores that a range of structural and procedural deficiencies—including judicial understaffing, reliance on
antiquated and obsolete statutes, inefficiencies in investigative procedures, systemic corruption, administrative
bureaucracy, repeated adjournments, and excessive case dockets—contribute significantly to delays in criminal
adjudication and the accumulation of case backlogs. To address these impediments, proposed reforms include
the expansion of judicial personnel, modernization of investigative practices, the adoption of technological tools
for case management, enhancement of legal training and awareness, strengthening of accountability mecha-
nisms, and the promotion of alternative dispute resolution (ADR) mechanisms.The wholesale transplantation of
these findings into the Iranian legal system, however, is constrained by contextual and institutional differences.
Domestic studies demonstrate that Iran’s judiciary diverges markedly in terms of e-justice development, the
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performance of judicial personnel in case processing, the legislative and regulatory framework, procedural and
supervisory mechanisms, judicial infrastructure and case congestion, as well as the role of governmental and
quasi-governmental institutions. Consequently, the examination of judicial delay in Iran necessitates an adap-
tation of international findings to its distinct legal, institutional, and infrastructural context in order to render
predictive models and managerial remedies both operational and contextually relevant. The study of Berlemann
and Christmann (2017) in Germany provides further insight, illustrating that transparent and coherent judicial
procedures serve to constrain the strategic litigation behavior of parties. The accessibility of clear procedural
rules not only curtails excessive resource expenditure by litigants but also shortens trial duration and reduces
the probability of appellate reversal. Germany’s legal order, grounded in civil law, is characterized by codified
statutes, consistent jurisprudence, and a high degree of judicial independence. By contrast, Iran’s judicial sys-
tem is premised on codified Islamic law, a centralized judicial structure, heavy case congestion, and the active
participation of parallel institutions such as the Registry Office and municipal authorities. Moreover, whereas
judicial procedures in Germany are standardized and readily enforceable nationwide, their implementation in
Iran is often hindered by regional disparities, limited resources, and the variable role of attorneys and judicial
officers.

Accordingly, while transparent and uniform procedures in Germany effectively mitigate strategic litigation tac-
tics, in Iran the absence of standardized national procedural norms and the complexity of institutional interac-
tions create greater scope for such strategic behavior, thereby exacerbating judicial delay. Thus, the findings
of Berlemann and Christmann (2017) cannot be transposed wholesale to the Iranian context due to founda-
tional differences in legal structure and institutional design. Rather, their contribution should be regarded as a
theoretical reference and comparative framework for modeling delay prediction in Iran, subject to contextual
adaptation in line with the country’s legal, institutional, and cultural specificities. In sum, a comparative review
indicates that in foreign jurisdictions such as Germany and Pakistan, determinants of judicial delay have been
examined within the framework of each jurisdiction’s legal order, administrative processes, and the role of non-
state actors. Direct transplantation of such findings into the Iranian context is problematic. Iran’s judiciary is
distinguished by its hybrid framework of codified Islamic law, a centralized adjudicatory system, high case con-
gestion, and the distinctive roles of lawyers, judges, and parallel institutions (including the Registry Office, mu-
nicipalities, and financial institutions). Therefore, the analysis of judicial delay in Iran requires careful contex-
tualization and adaptation of foreign insights to its unique legal, institutional, and cultural environment, so that
predictive models and managerial interventions may achieve both practical feasibility and normative legitimacy.
The linear predictive model of Berlemann and Christmann (2017) explores the effect of judicial procedures on
delay times using regression analysis, including delay duration and reversal as response variables. The model
includes two response variables: duration and reversal. It also includes 14 control variables: plaintiff advocate,
defendant advocate, plaintiff, defendant, plaintiff firm, defendant firm, correspondence, value, contracts, torts,
tenancy, traffic, other, oral sessions, appealability, and grounds. Additionally, five citation-related variables are
included: precedent, precedent number, precedent age, literature, and number of legal norms. The results in-
dicate that increased use of judicial precedents along with substantive case features reduces delay durations.
However, structural-functional components of the judicial system, widely acknowledged as critical, such as
electronic litigation, human resource performance, legal frameworks, procedural oversight, judicial infrastruc-
ture, and governmental /non-governmental roles, were omitted from the model. Integrating these factors could
enrich and localize the predictive model for judicial systems such as Iran’s. A review of the theoretical founda-
tions and relevant studies indicates that the Berlemann and Christmann (2017) model overlooks the “structural
and functional components of the judicial system” in predicting court delay duration. These components, em-
phasized in the theoretical literature on judicial delays, can be classified into six categories: e-justice, human
resource performance in case processing, legal and regulatory framework, procedural and supervisory pro-
cesses, judicial infrastructure and case load, and the role of governmental and non-governmental institutions.
As a subset of the “structural and functional components of the judicial system,” these factors can serve as a
basis for the development and localization of the Berlemann and Christmann model alongside the original model
variables.Accordingly, the research questions are formulated as follows: (1) How accurate is the Berlemann
and Christmann (2017) model in predicting court delay duration?, (2) Does the development of the Berlemann
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and Christmann (2017) model with localized structural-functional variables improve the prediction accuracy of
court delay duration?, (3) To what extent does the proposed model increase the prediction accuracy of curt
delay duration?. To answer these questions, judge-level data were collected from 210 civil cases in Ardabil Prov-
ince during 2014-2024. The baseline Berlemann and Christmann (2017) model was tested using artificial neural
networks and the Bayesian regularization algorithm. Subsequently, drawing on analytical-descriptive studies,
the model was integrated with structural-functional components, resulting in a localized model with higher
predictive accuracy. The main contribution of this study is the development of a quantitative, data-driven, and
localized model for predicting court delay duration in the Iranian judicial system. Such a model can support
more informed decision-making to reduce court delays, enhance judicial fairness, enrich the growing literature
on court delays and performance, and provide an empirical perspective for dispute resolution at the judge level
in Iran. The remainder of this paper is organized as follows: Section 2 presents a review of the theoretical lit-
erature and the conceptual framework; Section 3 details the data analysis; Section 4 introduces the proposed
model and discusses the findings; and finally, Section 5 provides discussion, conclusions, and recommendations.

2.PURPOSE

This study aims to develop and validate a localized model to predict duration and reversal likelihood in Ardabil

province, Iran. The objectives are: (a) to identify key structural-functional components affecting trial duration;
(b) to test the applicability of Berlemann and Christmann’s 2017 model within a new judicial and cultural context;
(c) to employ advanced artificial intelligence methods—including artificial neural networks and Bayesian rule-
based algorithms—to enhance predictive accuracy; and Comparison with multivariate regression approaches
(d) to provide practical insights for judicial stakeholders to improve case management, reduce delays, and
strengthen judicial justice.

3. METHODOLOGY

A mixed-method approach combining quantitative data analysis and qualitative evaluation was employed. The
dataset comprised 210 accessible civil cases from Ardabil province spanning 2014-2024. A non-probabilistic
sampling technique was used to collect available records. A literature review identified six structural-functional
categories: electronic litigation, human resource capacity, regulatory frameworks, procedural workflows and
supervision, judicial infrastructure and caseload, and the role of governmental and non-governmental institu-
tions. The relative importance of these components was assessed using a Likert-scale questionnaire distributed
among plaintiffs in selected cases. The questionnaire was completed through interviews and consultations with
plaintiffs of selected cases. Using a five-point Likert scale, the importance of the components identified in the
literature review and qualitative thematic analysis was assessed. Based on theoretical foundations and previous
research, the questionnaire items were designed across six domains. Content validity was confirmed by five
legal and judicial experts, and reliability was estimated with a Cronbach’s alpha of 0.98.

All predictor variables of both the baseline and proposed models were initially entered into separate automatic
linear regressions, with duration and reversal serving as the outcome variables (Models 1 and 2 for the baseline
model; Models 3 and 4 for the proposed model). Model accuracy was assessed using the Forward Stepwise
method and coefficients and standard errors were estimated using the Enter method. In the next step, to im-
prove predictive accuracy and to enable comparison with the classical regression method, the Berlemann and
Christmann (2017) linear predictive model was extended using artificial neural networks and Bayesian rule-
based algorithm to probabilistically estimate duration and reversal based on predictor variables and to detect
complex nonlinear patterns of duration and reversal. The neural network and Bayesian rule-based algorithm
were also applied to the proposed model and compared with the baseline model.Models performance were
evaluated using prediction accuracy, and the base and proposed models’ results were compared.
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This study employed four separate modeling strategy for each dependent variable, namely duration and rever-
sal. Model (1) achieved an accuracy of 84.8% with an adjusted R-squared of 0.881, while Model (2) reached 83.8%
accuracy with an adjusted R-squared of 0.786. These results indicate that, in the baseline models, the predictor
variables explain variations in case duration more effectively (Model 1) than the probability of reversal (Model
2). For the proposed models, Model (3) achieved an accuracy of 88.0% with an adjusted R-squared of 0.902,
whereas Model (4) reached 89.5% accuracy with an adjusted R-squared of 0.832. Accordingly, the predictor
variables of the proposed model demonstrate stronger explanatory power for reversal (Model 4) compared to
case duration (Model 3). Nevertheless, because the prediction error exceeded 10 percent, the models were sub-
sequently tested using artificial neural networks(ANN) and Bayesian rule-based algorithms(BRBA).The proposed
model outperformed the base, achieving a prediction accuracy of 94%, compared to 89.99% in the base model
by ANN-BRBA. Key findings include: (a) the results obtained from the classical multivariate regression method
indicate that the proposed models exhibit higher predictive accuracy compared to the baseline models, with the
highest predictive accuracy observed in Model 4 at 89.5%. Furthermore, the predictor variables in the baseline
model show greater explanatory power for variations in trial delay duration, whereas the predictor variables in
the proposed model demonstrate greater explanatory power for variations in the reversals; (b) to reduce pre-
diction error and simultaneously analyze the effects of all predictor variables on the output variables—duration
and reversals—a combined approach using artificial neural networks and Bayesian rule-based algorithms was
employed. The results indicate that by extending the original Berlemann and Christmann (2017) model and in-
tegrating it with localized structural-functional components, the predictive accuracy increased from 89.99% to
94%. This improvement demonstrates the significant enhancement of the proposed model’s performance com-
pared to the baseline model, as well as the superiority of the combined neural network and Bayesian rule-based
approach over the regression method; (c) the proposed model, with a predictive accuracy of 94%, sensitivity
of 92.2%, and specificity of 94.1%, demonstrates the highest accuracy, sensitivity, and specificity compared to
the baseline model; (d) the results of the receiver operating characteristic (ROC) curve analysis indicate that
the area under the curve (AUC) for the baseline model is close to the random line, within a confidence interval
of 0.75-0.89, whereas the AUC for the proposed model falls within a confidence interval of 0.95-0.98 and ap-
proaches the ideal value of 1.

This study demonstrates that effectively predicting and managing trial delay requires an integrated approach
combining advanced analytical models with an in-depth understanding of judicial system structural-functional
factors. The localized model developed herein offers judicial authorities a powerful tool to anticipate case dura-
tion and appellate outcomes, enabling smarter resource allocation, case prioritization, and procedural reforms.
The incorporation of identified variables from theoretical literature into Berlemann and Christmann’s model
resulted in improved predictive accuracy, increasing the proportion of correctly predicted cases from 189 out
of 210 (89.99%) to 197 out of 210 (94%) a 4% enhancement.. This confirms the model’s stronger capability for
predicting judicial delay in the localized context. Validation metrics for the proposed model, with an accuracy
of 94%, a sensitivity of 92.2%, and a specificity of 94.1%, outperform the baseline model across all three criteria.
The results of the Receiver Operating Characteristic (ROC) analysis, comparing sensitivity and specificity for
the study models, are also reported. The area under the ROC curve (AUC) for the baseline model lies close to
the random line, within a confidence interval of 0.75-0.89, whereas the AUC for the proposed model falls within
a confidence interval of 0.95-0.98, approaching the value of one. This analysis further confirms the significant
improvement in predictive performance of the proposed model compared to the baseline model.These findings
indicate that relying solely on generic models, without considering the specific requirements of the national
judicial system, cannot provide an accurate prediction of judicial delays. The proposed model, by incorporating
substantive characteristics of the case and litigants, legal references, and structural-functional elements of the
judicial process, demonstrates superior performance in reducing case duration and the probability of judgment
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reversal, thereby serving as a foundation for judicial decision-making and legal reforms. Moreover, the use of
judicial precedents alongside structural factors not only enhances the precision of rulings but also increases
litigants’ satisfaction and the overall efficiency of courts. Both the Judiciary and Bar Associations can employ the
proposed model to estimate case-processing times and, accordingly, optimize the allocation of judicial resourc-
es and courtroom schedules.The findings further reveal that the adoption of electronic systems and digital case
management significantly contributes to reducing judicial delays. The development of electronic infrastructures
and case-based management platforms, enhancing judges’ and experts’ skills in case handling, and employing
data mining and predictive analytics in decision-making can collectively minimize delays. In addition, establish-
ing clear procedural guidelines and adhering to standardized timelines may increase the practical effective-
ness of the predictive model. It is recommended that, following implementation, the model's performance be
periodically evaluated, and feedback incorporated into process improvements and subsequent models. From a
theoretical perspective, this study advances the original model by integrating localized components, thereby
enriching the existing body of knowledge on predicting judicial delays within civil law systems. From a practical
standpoint, it proposes a data-driven and context-sensitive framework for more intelligent decision-making
in case management. From a research perspective, the results align with prior studies and provide substantial
empirical evidence regarding the enhancement of trial court performance. This study has some limitations were
as follow: (i) sampling Method: one limitation of this study is the use of non-probability convenience sampling.
Due to the necessity of contacting plaintiffs for completing questionnaires, only those cases were included for
which access to plaintiffs’ contact information or cooperation was feasible. This may have introduced a sampling
bias, particularly toward cases with more complete documentation or those pursued more actively by plain-
tiffs. Therefore, generalization of the results to the broader population should be undertaken with caution, (iii)
modeling Constraints: owing to the inability to simultaneously model two dependent variables (judicial delay
duration and likelihood of judgment reversal) using linear regression, separate models were developed for each
outcome. To address this limitation, future research is encouraged to employ advanced methods such as sur-
vival analysis, regression trees, in addition to artificial neural networks and Bayesian regularization algorithms,
and compare their results with the present findings and (iii) stakeholder perspectives: since access to other
stakeholders—such as judges, attorneys, and court administrators—was not feasible, the survey data were col-
lected exclusively from plaintiffs. Their perspectives alone may not fully capture the dynamics of judicial delay.
Future studies should incorporate multiple stakeholders’ views to enhance the validity and generalizability of
findings. Some other limitations include the focus on a single geographic region and a specific type of litigation,
limited dataset size, generalizability issues, and gaps in judicial records. Accordingly, future research should
test the proposed model across diverse judicial levels, case types, and longitudinal datasets, as well as conduct
comparative analyses with other legal systems, to assess its applicability and effectiveness in broader contexts.
To address these limitations and enhance future research, studies should consider: (i) develop predictive mod-
els tailored to specific domains of law (civil, criminal, commercial, and registration cases), (ii) extend predictive
modeling of judicial delay by incorporating perspectives from judges, attorneys, and court administrators, (iii)
analyze the interaction between judicial precedents, as conceptualized in Berlemann and Christmann’s (2017)
model, and structural-functional factors, (iv) advance hybrid predictive models by combining artificial neural
networks with metaheuristic algorithms (e.g., biogeography-based optimization, imperialist competitive algo-
rithm, and water cycle algorithm) and (v) explore hybrid predictive approaches using artificial neural networks
integrated with cosmological optimization algorithms.

Furthermore, the research reveals that predictive models must be tailored to the specific judicial context; a
model developed for one country’s system may not achieve high accuracy elsewhere without localization. This
underscores the necessity of adapting delay prediction models to each country’s judicial structure and condi-
tions prior to implementation. The empirical evidence supports that reliance on judicial precedents alongside
structural-functional components decreases delay duration and reversal, thereby improving court performance.
These findings contribute substantially to ongoing debates regarding judicial law efficiency and procedural evo-
lution, and offer a foundation for legal reforms in similar judicial systems.

Keywords: Legal Citations, Judicial Delay, Artificial Neural Network, Bayesian Rule-Based Algorithm
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1.INTRODUCTION

The stability of the banking system constitutes a fundamental pillar of economic security for any nation, serving
as one of the primary mechanisms for financial intermediation, monetary policy implementation, and economic
growth facilitation. Banks play a central role in mobilizing savings, allocating credit to productive sectors, sup-
porting payment systems, and transmitting monetary policy decisions throughout the economy. In jurisdictions
with bank-centered financial systems, disruptions in banking operations may directly and more severely impair
investment flows, household welfare, and overall macroeconomic stability. In Iran, as the banking sector plays
a pivotal role in the financial system, the stability of this sector is highly critical. Hence, the absence of a com-
prehensive bank resolution framework has long been recognized as a critical regulatory gap in Iran’s banking
sector.

This regulatory gap becomes particularly significant when considering the structural characteristics of Iran’s
banking sector. A substantial share of banking assets is concentrated in large state-owned or quasi-state-owned
banks, while capital market remains relatively underdeveloped as an alternative source of financing. Under such
conditions, the failure of even a single systemically important bank may generate widespread spillover effects,
including loss of depositor confidence, liquidity shortages, and fiscal pressures on the government. Traditional
approaches to bank failure management—primarily liquidation under general bankruptcy law or ad hoc public
bailouts—have proven insufficient to address these systemic risks in a predictable and legally coherent manner.
On the other hand, the global financial crisis of 2008 dramatically demonstrated how the failure of systemically
important financial institutions could trigger cascading economic disruptions, underscoring the urgent need for
effective resolution mechanisms that can address bank insolvencies while minimizing taxpayers’ burdens and
maintaining financial stability.
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Actually, the concept of bank resolution differs fundamentally from conventional corporate bankruptcy procedures
due to the unique nature of banks and credit institutions and their systemic importance. Unlike ordinary commer-
cial enterprises, banks operate on the basis of maturity transformation and leverage, rely heavily on short-term
liabilities such as deposits, and are deeply interconnected through interbank markets and payment infrastructures.
Hence, modern bank resolution regimes aim to ensure the continuity of critical banking functions while allocat-
ing losses primarily to shareholders and unsecured creditors rather than taxpayers. These regimes introduce
administrative resolution tools that operate largely outside ordinary court-driven bankruptcy processes, allow-
ing designated resolution authorities to intervene rapidly when a bank becomes non-viable or is likely to fail.
Such tools include bail-in mechanisms, asset separation, bridge bank development, and the forced transfer of
assets and liabilities, all of which require a carefully designed legal framework to balance efficiency with the
protection of fundamental rights.

These facts have led to the development of specialized resolution regimes worldwide, exemplified by the Eu-
ropean Union’s Bank Recovery and Resolution Directive (BRRD) and Malaysia’s Islamic Financial Services Act,
particularly its resolution-related provisions. The EU framework represents one of the most comprehensive and
institutionalized approaches to bank resolution, combining preventive measures such as recovery and resolu-
tion planning with powerful intervention tools like bail-in and a centralized resolution authority. In contrast,
Malaysia offers a distinctive model that integrates modern resolution mechanisms within an Islamic banking
system, ensuring compliance with Sharia principles while preserving financial stability. Together, these experi-
ences illustrate diverse but functionally effective approaches to resolving distressed banks in different legal and
financial contexts.

In this regard, the introduction of the Bank Resolution Bill to the Islamic Consultative Assembly in February 2025
marks a significant step toward addressing the longstanding regulatory gap in Iran’s banking sector. The bill
seeks to establish a legal structure for the orderly resolution of distressed banks by defining resolution triggers,
empowering resolution authorities, and introducing mechanisms for loss absorption and institutional restruc-
turing. Proposing this bill reflects a growing recognition by Iranian policymakers of the need to move beyond
fragmented and reactive responses to banking crises.

However, the effectiveness of the proposed framework depends on its ability to reconcile international best
practices with Iran’s unique legal, institutional, and economic context. Iran’s banking system operates within
an interest-free (Islamic) banking framework, which imposes specific constraints on financial instruments and
contractual arrangements. Moreover, the significant presence of state-owned banks adds additional legal and
political complexities, particularly regarding the application of loss-absorption mechanisms and the allocation
of responsibility between the state and private stakeholders. Not considering these facts in the legal framework
development may undermine the operational feasibility and legitimacy of the proposed resolution regime.
Hence, this study investigates the Bank Resolution Bill through both comparative and analytical assessments,
evaluating its provisions against selected regulations—specifically those of the European Union and Malaysia—
while also examining its compatibility with Iran’s existing legal framework. The analysis focuses on critical di-
mensions such as the clarity and coherence of resolution mechanisms and the relationship between resolution
procedures and general bankruptcy law. Identifying strengths, weaknesses, and areas requiring amendment, this
research aims to contribute to the development of a robust and context-sensitive bank resolution regime in Iran.

2.PURPOSE

This study pursues three fundamental and interrelated objectives in examining Iran’s Bank Resolution Bill
through a multidimensional and comparative analytical framework. These objectives are designed not only to
assess the technical soundness of the proposed bill, but also to evaluate its legal coherence, institutional feasi-
bility, and normative legitimacy within Iran’s banking and legal system.

First, the research aims to conduct a comprehensive gap analysis between the proposed resolution framework
and the globally recognized bank resolution regimes. To this end, the study systematically compares the Bank
Resolution Bill with the European Union’s Bank Recovery and Resolution Directive (BRRD) and Malaysia’s Islamic
Financial Services Act, with particular emphasis on their resolution-related chapters. This comparative analysis-
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provides a practical assessment of Iran’s Bank Resolution Bill in meeting the minimum required functional and
institutional components compared to the successful resolution regims.

Second, this survay seeks to evaluate the operational and legal feasibility of the Bank Resolution Bill within
Iran’s unique financial and legal ecosystem. Unlike purely technical regulatory analyses, this step places strong
emphasis on legal compatibility with existing domestic laws. In particular, it examines the interaction between
the proposed resolution mechanisms and the Civil Code—especially provisions relating to property rights, con-
tractual freedom, and liability—as well as the Central Bank Law, the Banking Bill, and general commercial bank-
ruptcy regulations. Special attention is devoted to potential conflicts between administrative resolution actions
and judicial bankruptcy procedures, as well as ambiguities surrounding the legal nature of deposit guarantee
fund payments. Moreover, the study assesses the practical challenges of implementing bail-in mechanisms in
a bank-dominated financial system characterized by limited capital market depth and a high concentration of
state-owned banks.

Third, the research aims to develop context-specific policy and legislative recommendations that balance in-
ternational best practices with Iran’s domestic realities. This objective recognizes that direct transplantation
of foreign regulatory models is neither feasible nor desirable without adaptation. Accordingly, the study ad-
dresses Iran’s distinctive structural challenges, including the predominance of state-owned banks with implicit
sovereign guarantees, the political and legal constraints surrounding their resolution, and the requirements of
an interest-free banking system that necessitates Sharia-compliant financial instruments. In this regard, the
research also explores the potential role of the Sharia Council in enhancing the legitimacy and effectiveness of
resolution tools, particularly in the design of loss-absorbing instruments compatible with Islamic jurisprudence.

3.METHODOLOGY

This study employs a descriptive—analytical research methodology, combining qualitative legal analysis with
comparative regulatory research in order to provide a comprehensive evaluation of Iran’s Bank Resolution Bill.
Given the normative and institutional nature of bank resolution frameworks, the doctrinal legal analysis has
been prioritized in conducting the research while simultaneously insights from financial regulatory theory and
comparative public policy has been considered.

The first methodological component consists of an extensive literature review based on academic publications
and related laws and regulations. This review encompasses both domestic Iranian sources and international
materials, including scholarly analyses of the EU Bank Recovery and Resolution Directive (BRRD) and Malaysia’s
Islamic Financial Services Act.

The second component involves a structured comparative analysis. The Iranian Bank Resolution Bill is compared
with the resolution frameworks of the European Union and Malaysia, selected as representative models of,
respectively, a highly institutionalized conventional banking system and a leading Islamic banking jurisdiction.
The third methodological step consists of an in-depth legal examination of the Bank Resolution Bill within the
context of Iran’s existing legal system. Relevant provisions of the Civil Code, particularly those concerning prop-
erty rights, contractual obligations, and liability, are analyzed alongside the Central Bank Law, the Banking Bill,
and commercial bankruptcy regulations. This analysis seeks to assess the internal coherence of the proposed
bill and to identify areas of legal conflict or ambiguity, such as the relationship between administrative resolu-
tion measures and judicial bankruptcy proceedings.

In addition, the methodology incorporates an institutional analysis of key stakeholders involved in the resolu-
tion process. The statutory roles and responsibilities of the Central Bank, the Deposit Guarantee Fund, and the
Sharia Council are examined to evaluate the effectiveness of institutional coordination and governance under
the proposed framework.

Finally, the findings derived from these methodological steps are synthesized through analytical reasoning to
generate evidence-based conclusions and policy recommendations. Rather than relying on quantitative mod-
eling or empirical case studies, the study emphasizes normative and structural analysis, which is particularly
suited to assessing draft legislation and institutional design.



https://lawecon.um.ac.ir

Homepage: https://lawecon.um.ac.ir >< Encyclopedia of Economic Law Journal

The analytical and comparative assessment of Iran’s Bank Resolution Bill reveals a set of significant structural,
legal, and institutional findings that directly affect the effectiveness, credibility, and enforceability of the pro-
posed resolution framework. These findings can be categorized into preventive deficiencies, operational limita-
tions, legal ambiguities, and institutional governance gaps.

First, one of the most critical findings of the study is the absence of a formal and systematic resolvability as-
sessment mechanism in the proposed bill. In advanced resolution regimes such as the EU BRRD, resolution
authorities are required to conduct regular and forward-looking assessments to determine whether banks can
be resolved in an orderly manner without severe systemic disruption or public financial support. These assess-
ments play a preventive role by identifying structural obstacles to resolution, such as complex group structures,
insufficient loss-absorbing capacity, or operational dependencies. The lack of a comparable mechanism in the
Iranian framework significantly weakens its ex-ante dimension and limits the authorities’ ability to get prepared
for bank distress before it materializes.

Second, the findings demonstrate a major limitation in the scope and design of bail-in instruments under the
proposed bill. While the bill allows for the issuance of long-term certificates of deposit convertible into equity as
a loss-absorbing tool, this mechanism is restricted to private banks. No alternative or equivalent bail-in instru-
ment is provided for state-owned banks, despite their dominant role in Iran’s banking system.

Third, the study remarks that the Bank Resolution Bill does not adequately address the specific requirements of
an Islamic banking system. Unlike Malaysia’s framework, where Sharia compliance is explicitly integrated into
the resolution process through institutionalized Sharia governance, the Iranian bill assigns no clear role to the
Sharia Council in designing or supervising resolution tools. This omission may raise serious concerns regarding
the legitimacy of some resolution actions, particularly bail-in measures that may affect depositors and inves-
tors. Without explicit Sharia oversight, resolution instruments may face legal and religious challenges that could
delay or invalidate their implementation during crisis situations.

Fourth, several legal ambiguities emerge from the interaction between the proposed resolution framework and
Iran’s existing legal system. One key issue concerns the civil liability of members of the resolution executive
board. The bill lacks clear provisions defining the scope and limits of their liability, which may discourage deci-
sive action during crisis situations or expose board members to post-resolution litigation. Additionally, ambigui-
ties exist regarding the legal nature and priority of deposit guarantee fund payments, particularly in relation to
creditors’ claims under general bankruptcy law.

Fifth, the findings reveal unresolved tensions between the administrative resolution procedures introduced by
the bill and traditional judicial bankruptcy mechanisms of banks. While modern resolution regimes prioritize
speed and administrative discretion, due to the validity of the article (41) of The Monetary and Banking Law.
The bill does not clearly delineate the hierarchy or interaction between these two frameworks, creating the risk
of jurisdictional conflicts and procedural uncertainty. Such uncertainty could undermine the effectiveness of
resolution actions and increase the likelihood of legal challenges by affected stakeholders.

Sixth, the comparative analysis highlights deficiencies in institutional governance and coordination. Although
the Central Bank is designated as the primary resolution authority, the bill does not sufficiently clarify coordi-
nation mechanisms with other key institutions, including the Deposit Guarantee Fund and supervisory bodies.
In the EU framework, institutional roles are clearly defined and supported by formal coordination mechanisms,
while in Malaysia, resolution governance is closely aligned with central bank oversight and Sharia governance
structures. The lack of comparable clarity in the Iranian bill may hinder timely decision-making and effective
crisis management.

Finally, the findings indicate that the bill adopts a predominantly reactive rather than preventive approach to
bank distress. While it provides certain tools for managing failing banks, it places limited emphasis on early in-
tervention measures and recovery planning. This contrasts with international best practices, where recovery and
resolution planning form an integrated continuum aimed at reducing the probability and impact of bank failure.
Overall, the findings suggest that although the Bank Resolution Bill represents a meaningful legislative advance-
ment, its current formulation contains significant gaps that may compromise its effectiveness in practice. Ad-
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dressing these issues is essential to ensure that the resolution framework can function as a credible, legally
robust, and systemically effective tool for safeguarding financial stability in Iran.

The adoption of a dedicated bank resolution framework represents a critical milestone in strengthening finan-
cial stability and crisis-management capacity in Iran’s banking system. The Bank Resolution Bill introduced in
February 2025 reflects an important shift away from fragmented, ad hoc responses to bank distress toward a
more structured and rule-based approach. However, the findings of this study demonstrate that while the bill
constitutes a necessary legislative advancement, it requires substantial refinement to achieve its intended ob-
jectives and to align with both international best practices and Iran’s domestic legal and institutional realities.
The comparative analysis with the European Union’s Bank Recovery and Resolution Directive and Malaysia’s
Islamic Financial Services Act reveals that effective resolution regimes are characterized by strong preventive
mechanisms, clear institutional mandates, and legally robust loss-absorption tools. In particular, the absence of
mandatory resolvability assessments and recovery planning based on such assessment in the Iranian bill signifi-
cantly weakens its ex-ante dimension. Without such forward-looking instruments, resolution authorities may
be forced to rely on reactive and discretionary measures, increasing the risk of systemic disruption and legal
uncertainty during crisis situations.

Another key conclusion concerns the unequal treatment of banks based on ownership structure. The lack of
viable bail-in instruments for state-owned banks undermines the credibility and universality of the proposed
framework, especially in a banking system where public banks play a dominant role. International experience
demonstrates that resolution regimes must be capable of addressing distress across all categories of banks, re-
gardless of ownership, in order to avoid implicit guarantees and excessive reliance on public funds. Addressing
this shortcoming is essential for reducing moral hazard and enhancing market discipline.

From a legal and institutional perspective, the study highlights the need for greater clarity and coherence in the
interaction between the resolution framework and Iran’s existing legal system. Ambiguities surrounding property
rights, contractual obligations, and the civil liability of resolution authorities may pose significant risks to the en-
forceability of resolution actions. Moreover, unresolved tensions between administrative resolution procedures
and judicial bankruptcy mechanisms may lead to jurisdictional conflicts and delays. A successful resolution re-
gime must strike a careful balance between procedural efficiency and the protection of fundamental legal rights.
The absence of explicit Sharia governance in the resolution process constitutes another major limitation of
the current bill. In an Islamic banking system, the legitimacy and acceptability of resolution tools depend on
their compliance with Sharia principles. The Malaysian experience illustrates that integrating Sharia oversight
into resolution frameworks not only enhances legal certainty but also strengthens public confidence. In fact,
incorporating a defined role for the Sharia Council in designing and supervising resolution instruments would
significantly improve the normative coherence of the proposed framework.

Based on these conclusions, the study proposes several policy and legislative recommendations. These include
the introduction of mandatory resolvability assessments, the development of Sharia-compliant bail-in instru-
ments applicable to both private and state-owned banks, clearer delineation of institutional roles and coordi-
nation mechanisms, and explicit legal provisions addressing liability, depositor protection mechanism, and the
hierarchy between resolution and bankruptcy procedures.

In conclusion, a well-designed and context-sensitive bank resolution regime has the potential to significantly
strengthen the financial stability. Applying international experiences while respecting domestic legal and reli-
gious principles, policymakers can develop a resolution framework that protects depositors, minimizes systemic
risk, and reduces reliance on public funds. Although The Bank Resolution Bill provides a foundational step in
this direction, its ultimate success depends on careful legal refinement, institutional coordination, and sustained
commitment to regulatory reform.

Keywords: Resolution, Bankruptcy, Bail-in, Banking Stability.
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1.INTRODUCTION

In the contemporary era, science and technology occupy a pivotal role in advancing sustainable development
and fostering knowledge-based economies. The profound significance of this issue necessitates enhanced pro-
tection for the holders of ideas and creators of innovative works. Economic systems place particular emphasis
on intellectual property rights, with industrial property rights constituting a prominent branch within this
broader framework. Among these, patents stand as one of the most critical forms of industrial property. The
patent right, as a fundamental instrument in the intellectual property rights system, exists at the intersection of
three essential domains: law, philosophy, and economics. This right is one of the most essential instruments for
supporting innovation and advancing science and technology in societies, grounded in the creation of a balance
between the private interests of inventors and the public interests of society. Moreover, patents play a signifi-
cant role in the economic structure of countries such as the United States. Therefore, examining their various
dimensions is essential, and not only the process of their formation but also the manner of their end should
be thoroughly investigated. Throughout the duration of a right’s existence, obstacles may arise that lead to its
extinction. The patent right is no exception to this principle. Factors such as non-payment of maintenance fees
and abandonment are common instances of patent end; to the extent that some scholars have argued that a sig-
nificant portion of inventions enter the public domain as a result of these two mechanisms. The invalidation of a
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patent certificate is also considered one of the instances of patent end. Additionally, legislators have established
a fixed term of validity for patents, such that this right expires at the end of its term even in the absence of the
aforementioned impediments. In this study, the concept of patent end refers to the termination of the exclusive
right to commercially exploit the invention and the loss of material privileges that were previously granted to
the inventor. This paper will examine the theoretical basis of patent end using a descriptive-analytical approach.
To fully comprehend the foundations of the patent right and its various facets, it is essential to trace the ori-
gins of the protections afforded by this right across other disciplines. In this regard, this study aims to address
the critical question: Why should the legislator consider conditions that ultimately lead to the extinction of a
patent right? What is the rationale behind such a legislative decision? What is the foundation of this decision?
Although the issue of the perpetual nature of rights has been discussed more seriously in the context of literary
and artistic property regimes, according to certain philosophical theories—such as the labor theory—the term
of protection for patent rights should likewise be perpetual. Moreover, from a traditional perspective, it may be
argued that durability constitutes the default principle of property rights. Even in literary and artistic property,
where the temporary nature of protection is generally accepted, the creator of a work enjoys economic rights
throughout his or her lifetime, and the heirs likewise benefit from such rights for a period after the author’s
death. This raises the question of why, in the realm of industrial property, the duration of protection is consid-
erably more limited. The present study seeks, by taking into account the historical context of the emergence
of patent rights and by considering their philosophical and economic foundations, to explain the rationale and
basis for the non-perpetual nature of the rights granted to inventors. It further examines whether the under-
lying justifications for the temporary character of patent rights are capable of determining a specific term of
protection. If these justifications do not provide clear guidance in this regard, the study explores which criteria
should be taken into account in determining the duration of patent protection, and whether Iranian law, in light
of its governing principles, occupies an appropriate position in this respect or whether there is a need to call
for its reconsideration. In addition, another important issue that the theoretical foundations of the extinction
of patent rights must address is whether, from the perspective of economic analysis, allowing the extinguish-
ment of patent rights—through abandonment or other means—prior to the expiration of the protection term is
consistent with economic interests. Furthermore, the study considers whether the abandonment of rights, as
one of the significant grounds for the end of patent rights, produces effects identical to those traditionally as-
sociated with the abandonment of rights, or whether the particular foundations of patent law lead to different
outcomes. Naturally, examining these issues can strengthen the body of Iranian legal scholarship in the field of
patent law and assist the legislature in revising or supplementing the relevant laws and in formulating appropri-
ate policies in this area.

In light of the pioneering role played by the United States patent system and its profound influence on the in-
tellectual property laws of various jurisdictions, this legal framework will be given attention in response to the
aforementioned questions. To elucidate the discussion and establish an appropriate framework for addressing
the aforementioned questions, it is necessary to first examine the subject from a historical perspective and ana-
lyze the emergence of patent rights alongside the initial limitations imposed to terminate the exclusive financial
privileges derived therefrom. Subsequently, it is essential to elucidate, by employing the dominant philosophical
doctrines underpinning the patent system and particularly through economic analyses, that the end of patent
rights constitutes not a shortcoming but a fundamental element of the judicious design of this legal framework—
a mechanism devised to reconcile the incentive for innovation with the safeguarding of public welfare. There-
fore, to address the non-perpetual nature of patent rights, and in line with the economic approach adopted in
this study, the forfeiting of patent rights will be critically analyzed and examined in light of the philosophical
framework of utilitarianism. Subsequently, the background and the method of determining the term of patent
validity will be examined. Among these perspectives, a novel theory known as the “Costly Screen Theory” has
been proposed, which conceptualizes voluntary patent end not merely as a legal termination but as an active
mechanism for filtering inventions and maintaining the efficiency of the patent system. This theory portrays
voluntary patent end as a tool for the gradual elimination of low-value inventions from the cycle of legal protec-
tion. Grounded in this approach, the concept of patent end advances to a stage where it is defensible not only
from a legal standpoint but also in terms of its social and economic functions. Through a multifaceted lens, this
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theory elucidates that voluntary patent end is not simply a deterrent mechanism but a fundamental pillar in
achieving innovative justice and sustainable development within intellectual property systems.

2.PURPOSE

Given the paramount importance of patent rights in the development of societies, various aspects of these
rights must be thoroughly examined. One such aspect, which has received limited attention, is the end of pat-
ent rights. Therefore, the investigation of this legal mechanism is essential, as it ultimately clarifies the position
and significance of this system. The primary objective of this paper is to address the following questions: What
reasons and events have led lawmakers to consider that patent rights should, in certain instances, be forfeited?
Is the end of patent rights significant, or is it of little importance? What negative social and economic conse-
quences have arisen from the absence of limitations on patent rights? Do the underlying principles concerning
the temporary nature of patent rights provide a basis for determining the term of protection and for ensuring
its uniformity across different inventions, or not? Given the importance of the United States patent system and
its influence on the granting of patent rights in other legal systems, these questions can be examined from the
perspective of this system.

3. METHODOLOGY

This paper utilizes the most recent articles and books available on the subject, particularly from Latin-language
sources, to critically examine the theoretical foundations of patent end. The analysis is conducted through a library-
based approach, employing a descriptive-analytical methodology to thoroughly discuss and evaluate the topic.

1. End of Patent Rights is not merely a restrictive tool that results in the termination of patent protection. In-
stead, it should be seen as an essential function aimed at realizing the objectives of intellectual property. This
mechanism is one of the effective tools for maintaining a balance between the interests of inventors and the
public good and welfare. The loss of patent rights should not be viewed solely as a structural or passive limi-
tation; rather, it represents a legal and economic equilibrium within the intellectual property system. Its ex-
istence is both necessary and unavoidable to ensure social efficiency, preserve innovation incentives, prevent
monopolies that disrupt competition, and ultimately fulfill the primary purpose of patent law—namely, the
advancement of science, technology, and public welfare. Therefore, the precise design, careful implementa-
tion, and purposeful interpretation of this mechanism play a central role in improving innovation policies and
strengthening the knowledge cycle within societies.

2. The historical background of patent end indicates that the process of limiting and ultimately forfeiting patent
rights has its roots in early social and economic concerns regarding the monopolistic effects of these rights,
a concern that emerged with the establishment of patent systems in Europe and the United Kingdom.

3. From a philosophical standpoint, the utilitarian theory, which serves as the foundational basis of the intel-
lectual property system, emphasizes the principle of “the greatest good for the greatest number” and asserts
that the legitimacy and continuation of exclusive rights are defensible only when the public benefit derived
from them exceeds their social costs. From this perspective, a patent can be regarded as a kind of “social
contract” between the government and the inventor, wherein temporary exclusive rights are granted in ex-
change for the disclosure of knowledge and the promotion of public welfare. Within this framework, end of
patent rights and the possibility of revoking exclusive rights before their expiration act as a tool to maintain
the dynamism of the intellectual property system, preventing the establishment of long-term monopolies
that hinder future innovations and restrict public access to knowledge.

4. The term of patent protection also plays a significant role in maintaining the balance between the interests
of inventors and the public interest. This term should be determined in light of various criteria. The duration
adopted by most countries, including the United States and Iran, is twenty years. However, the application of
a uniform term to all types of inventions appears open to criticism, as certain inventions—such as pharmaceu-
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tical inventions or those developed with the assistance of artificial intelligence—may warrant a shorter period
of protection.

5. The “Costly Screen” theory provides an innovative analysis of the voluntary end of patent rights. According
to this view, the costs associated with maintaining or renewing exclusive rights function as a filter, system-
atically removing low-value inventions from the domain of legal protection. This mechanism operates not
through substantive evaluations but by disrupting inventors’ cost-benefit calculations, leading to the gradual
elimination of inventions whose continuation is not socially justifiable. Statistical analyses of patent end due
to non-payment of annual fees or abandonment of patents serve as evidence of the practical efficiency of this
mechanism in streamlining the patent system and enhancing its productivity.

Based on the analyses conducted in this study, it can be concluded that maintaining a balance between the indi-
vidual interests of inventors and the public interests of society constitutes a prudent rationale for the temporary
nature of the economic rights granted for inventions. Not only does the historical examination of the subject
in leading countries confirm this rational approach, but economic analyses also underscore the necessity of
limiting and forfeiting these rights in order to safeguard public interests, particularly to maintain balance in
the economic and innovation markets. Therefore, appealing to traditional principles that imply the perpetuity
of property rights is not justified. It is also not appropriate to compare the rights derived from inventions with
those arising from other forms of intellectual property, particularly literary and artistic works. In this context,
the utilitarian theory plays a prominent role in elucidating the issue and justifying the differential extinguish-
ability of patent rights. This theory, which serves as the foundational basis for the intellectual property system,
emphasizes the principle of “the greatest good for the greatest number” and asserts that exclusive rights are
legitimate and defensible only when the public benefit derived from them exceeds their social costs. From this
perspective, a patent is viewed as a “reciprocal transaction” between the government and the inventor, in which
temporary exclusive rights are granted in exchange for the disclosure of knowledge and the promotion of public
welfare. The end of patent rights is, therefore, a tool to preserve the dynamism of the intellectual property sys-
tem and prevent the establishment of long-term monopolies that impede future innovations and public access
to knowledge.

The balance between the rights of the inventor and those of society is thus conceptualized as a trade-off: so-
ciety grants certain privileges to the inventor in return for the creation of innovation. These privileges and the
associated exclusivity impose costs on society, and hence a point of equilibrium must be established to ensure
that inventors remain incentivized to innovate while avoiding excessive burdens on the public. Inventors must
reap the rewards of their innovations and efforts, and society must benefit from the results of these innovations.
Permanent exclusivity would fail to achieve this goal. Another notable point is that, beyond acknowledging the
temporary nature of patent rights, the duration of patent protection plays a critical role in determining this
balance. Although contemporary international instruments, such as TRIPS, prescribe twenty years for the eco-
nomic rights derived from inventions—and Iranian legislation has adopted the same term—the aforementioned
economic rationale cannot precisely dictate the optimal duration. Similarly, it does not imply the necessity of
uniform protection for all types of inventions. Therefore, in determining the duration of protection, all factors
influencing the costs and benefits of the invention must be considered, and the term should be set at the point
where the interests of inventors and society are balanced. Logically, this term should not be identical for all in-
ventions. The relevance of this issue is particularly evident in contemporary fields such as artificial intelligence-
related inventions.

Accordingly, it is suggested that the Iranian legislature, taking into account all relevant factors, differentiate the
duration of patent protection across different types of inventions. At a minimum, the term could be shortened
for pharmaceutical inventions, which are of particular importance to public health, and for inventions where the
inventor’s personal contribution is diminished due to the intervention of artificial intelligence. Another critical
issue in the context of the forfeiting of exclusive economic rights is the possibility of patent rights being extin-
guished prior to the expiration of their statutory term. This mechanism aligns with the broader objectives of
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intellectual property, providing a means to terminate monopolies and increase the availability of inventions to
the public domain. In this regard, the “Costly Screen” theory has been proposed as a justification and analytical
framework. According to this theory, the costs and obligations imposed on the inventor to maintain a patent act
as factors that influence the inventor’s decision, potentially leading to voluntary abandonment or non-payment
of annual fees. In such circumstances, the existence of costs and the possibility of early end operate as a form
of self-imposed filtering by the inventor, ultimately ensuring that only inventions with greater societal value
continue to be supported. In effect, less desirable inventions are excluded from protection, preventing the im-
position of unnecessary costs on society. Finally, it should be emphasized that the abandonment of patent rights
does not imply the application of traditional doctrines of abandonment. Rather, the invention is removed from
the scope of protection, its exclusive financial rights cease, and others may access and utilize it on an equal basis.

Keywords: Costly Screen Theory, Philosophical and Economic Analysis, Social Welfare, Utilitarian Theory, Vol-
untary End of Patent Right.
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1.INTRODUCTION

Sovereign Wealth Funds (SWFs), as instruments for optimal and productive management of revenues derived
from natural resources or national budget surpluses, have become one of the most important investment insti-
tutions globally in recent decades. Accordingly, the volume of assets under management of these funds reached
approximately 10 trillion and 540 billion dollars by 2023, demonstrating their pivotal role in the global macro-
economy. These funds, originating primarily from oil-exporting nations, commodity-rich countries, and econo-
mies with substantial trade surpluses, have emerged as significant players in international financial markets,
wielding considerable influence over global capital flows and investment patterns. The growing prominence of
SWFs reflects a fundamental shift in the architecture of international finance, where state-controlled invest-
ment vehicles increasingly compete with traditional private sector institutional investors. Their investment
strategies span diverse asset classes, including equities, fixed income securities, real estate, infrastructure pro-
jects, and alternative investments, thereby contributing to market liquidity and economic development across
multiple jurisdictions.

The nature of these funds, which on the one hand rely on national revenues and are under governmental super-
vision, and on the other hand employ non-sovereign and commercial investment models, has created inherent
ambiguity and complexity in determining their legal nature and framework. This dual character simultaneously
embodying sovereign authority and commercial enterprise presents unique challenges for legal classification
and regulatory treatment in host jurisdictions.

This ambiguity is intensified in countries such as Iran, which lack specific and transparent regulations regarding
the admission of foreign investment by these funds in the capital market. Considering that the major portion of
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these funds’ investments (such as the Norwegian model, which allocates 70% of its capital to equities) is con-
centrated in the area of securities and portfolio investment, attracting these capitals to Iran’s capital market is
an undeniable and vital matter for the country’s economic development.

The first and most important step in facilitating this investment is the precise determination of the legal nature
and framework of foreign sovereign wealth funds in Iran’s legal system. This matter, in addition to clarifying
legal dimensions, contributes to the predictability of substantive capital market law and will lay the ground-
work for formulating efficient regulations to attract these investment institutions. The absence of legislative
precedent in this area necessitates that all relevant domestic regulations be analyzed and examined, and that
international sources and documents, particularly the Santiago Principles and documents of the International
Organization of Securities Commissions (IOSCO), which are responsible for the international harmonization
process, be utilized.

2.PURPOSE

The main objective of the present research is to examine and diagnose the Iranian capital market regulations
regarding the legal nature and framework of foreign sovereign wealth funds. Specifically, this research seeks to
achieve the following objectives:

1. Providing a comprehensive definition of sovereign wealth funds considering their structural characteristics
and macroeconomic objectives, regardless of independence or lack of independence from their home govern-
ment.

2. Determining the legal nature of sovereign wealth funds in comparison with similar financial institutions (such
as investment funds, investment companies, foreign exchange reserves, and pension funds).

3. Analyzing the legal nature of the domestic sovereign wealth fund (National Development Fund) and examin-
ing the impact of the legal nature of foreign funds (independent or non-independent from the government) on
their legal status in Iran.

4. Examining potential legal frameworks for the presence of foreign sovereign wealth funds in Iran’s capital mar-
ket (as a financial institution or professional investor) and presenting an appropriate legal framework aligned
with international documents.

3.ETHODOLOGY

The research method is primarily applied. The research approach is based on the analysis and critical review
(pathology) of relevant domestic and international regulations and viewpoints, and consequently, the provision
of strategic recommendations grounded in practical effects and outcomes. To this end, the library research
method was used for data collection, including domestic laws and regulations (Securities Market Law, Law on
the Development of New Financial Instruments and Entities, Foreign Investment Promotion and Protection Act),
international instruments (Santiago Principles, EU Directives, IOSCO documents), and credible academic and
research sources.

The findings of the present research indicate that:

1. Sovereign wealth funds possess three fundamental characteristics: capital provision by the government, fund
management in line with governmental interests, and playing a role in public and macroeconomic objectives.
Accordingly, they should be defined as follows:

“Funds and investment arrangements that directly or indirectly belong to and are under the supervision of their
home government, and through investment operations with respect to financial resources provided by said
government, within the framework of models or strategies determined by it, in the form of direct or indirect
investment, and in domestic or foreign territory, realize the public or macroeconomic objectives intended by
that government.”

2. Regarding the legal nature of sovereign wealth funds in general, it should be noted that investment funds
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are collective investment schemes that collect and raise capital by offering shares or investment units to the
public. However, if we wish to consider a sovereign wealth fund as a governmental fund with specific objec-
tives, from the perspective of the nature of its duties and responsibilities, as a financial institution, we must
regard it as an exclusive financial institution. Accordingly, the substantial difference between sovereign wealth
funds and investment funds and their characterization as exclusive financial institutions must be acknowledged.
Also, based on the fact that sovereign wealth funds provide investment services and activities, particularly in
portfolio arrangements, in line with the exclusive interests of their home government, and considering other
aspects mentioned, they should be considered similar to investment companies in the host country, and not
as collective investment in transferable securities. Additionally, considering the style and method of sovereign
wealth fund investment, these types of funds have fundamental differences from traditional forms of foreign ex-
change reserve arrangements and, conversely, are compatible with private wealth management arrangements.
Finally, pension funds are different and distinct from sovereign wealth funds in terms of nature and function,
and ultimately the main and direct subject matter of the latter is investment operations, which negates their
characterization as pension funds.

3. Regarding the nature of the sovereign wealth fund in Iran, namely the National Development Fund, consider-
ing the special role of the government in the decision-making pillar as well as the management pillar and its
presence in the supervision and audit pillar of the fund and other provisions of Article 16 of the Permanent Pro-
visions of Country Development Programs Act, it must be acknowledged that said fund constitutes a collection
of assets belonging to the government and lacks independent legal personality.

Regarding the legal nature of foreign sovereign wealth funds in Iran, based on the silence of the Iranian legisla-
tor and in line with the international financial system, the legal nature of said fund should not be considered an
effective factor in the investment of foreign sovereign wealth funds in Iran and determining its legal status in
our country’s legal system, and the application of effects related to the legal independence or non-independ-
ence of these funds from their home government should be avoided as much as possible.

4. Regarding the analysis and evaluation of potential legal frameworks for foreign sovereign wealth funds in
Iran’s capital market, the general concept of financial institutions in paragraph 21 of Article 1 of the Securities
Market Act of the Islamic Republic of Iran, as well as the resolution dated 28 /6 /1386 of the Securities and Ex-
change Organization Board of Directors, as bases for characterizing foreign sovereign wealth funds as finan-
cial institutions, were analyzed and evaluated, and ultimately it became clear that for numerous reasons, this
characterization is rejected and impossible in Iran’s legal system. On the one hand, the legislative practice in
approving the “Development of New Financial Instruments and Institutions Act” after the Securities Exchange
Act approved in 1384 and in 1388, as well as Article 2 of said Act and the legal articles referenced therein, namely
paragraph 1 of Article 14 of the “Organization and Support of Housing Production and Supply Act” approved in
1387 regarding mutual investment funds, pension funds subject to paragraph 19 of Article 1 of the Securities
Market Act, paragraph 20 of said Article regarding investment funds, and finally “other funds that are considered
financial institutions pursuant to the regulations of the Securities Market Act of the Islamic Republic of Iran,”
indicates the exhaustive nature of the instances of financial institutions recognized in the Securities Exchange
Act and the latter Act. On the other hand, the provision of Article 28 of the Securities Market Act and conse-
quently the “Directive for Recognition and Registration of Financial Institutions Active in the Securities Market
with the Organization” prevents the inclusion of the concept of financial institutions to foreign sovereign wealth
funds, because the realization of the intended conditions in said Article 28 as well as Articles 5 and 2 (paragraph
2) of the Directive is not conceivable for foreign sovereign wealth funds, and therefore their registration with
the Securities and Exchange Organization, as a condition for activity in the securities market, becomes impos-
sible, unless the investment record at the beginning of the Article and paragraph 2 in the intended form abroad
is deemed sufficient, which seems very unlikely.

Finally, regarding investment companies, although at first glance the concept of paragraph 2 of Article 5 of the
aforementioned Directive appears to correspond with those foreign sovereign wealth funds that operate in
the form of state-owned companies, based on the general requirements applicable to financial institutions as
described above, the limitation applies here as well. Here, although according to said Directive, apparently the
ground has been prepared for the presence of foreign sovereign wealth funds in specific cases, contrary to said
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appearance, the provisions of said Directive in this regard conflict with the registration and licensing require-
ment stipulated in the explicit provision of Article 28 of the Securities Market Act, Article 2 of the Development
of Financial Instruments and Institutions Act, Article 99 of the Fifth Development Plan Act, and Article 36 of
the Permanent Provisions of Development Act. Moreover, regardless of the explicit conflict of this exception
with the mentioned regulations, foreign sovereign wealth funds will by no means be willing to accept the above
requirements for exemption from registration.

5. Regarding the theory of foreign sovereign wealth funds as institutional and professional investors, based on
the concept of investor presented by the International Organization of Securities Commissions (I0SCO), the
fact that the main subject and function of foreign sovereign wealth funds is investment operations and invest-
ment in securities constitutes the major part of said funds’ investments, paragraph (ag) of Article 4 of Directive
2011/61/EU and Annex 2 of Directive 2004 /39 /EC, the characterization of foreign sovereign wealth funds as
institutional investors is confirmed and strengthened. Meanwhile, the International Organization of Securities
Commissions (IOSCO), beyond these cases, in defining institutional investors, has explicitly mentioned sover-
eign wealth funds as one of the instances of this type of investor and has removed any doubt in this regard. It
should be noted that the term and description “institutional” in describing professional investors in domestic
legal sources and paragraph 27 of Article 1 of the Securities Market Act apparently originates from the transla-
tion of the phrase “Institutional Investor” from foreign regulations and sources similar to what was mentioned
in the documents of the International Organization of Securities Commissions (IOSCO). Here, although the
term “Institutional” and the phrase “institutional” in its translation can be considered to refer to the structural,
professional, and specialized investment performance of both natural and legal persons, what is certain is that
linguistically its indication of merely legal persons is stronger, and terminologically its predominant use in for-
eign sources is in relation to legal persons; therefore, the use of said term should be avoided and in describing
this category of investors, merely using the phrase “professional” should suffice.

In this regard, recommendations have been articulated as follows:

1. Considering that the view of characterizing foreign sovereign wealth funds as professional investors is clearly
reflected and supported in relevant international documents, except in the presence of solid reasons or specific
mandatory national rules, this characterization should not be disregarded, because departing from this char-
acterization creates a practice inconsistent with said documents, which are responsible for the international
harmonization process, and weakens the predictability attribute of investment by these types of funds due to
ambiguity in their legal framework. Accordingly, in relevant regulations, on the one hand, foreign sovereign
wealth funds should be recognized as professional investors, and on the other hand, the independent or non-
independent legal personality of the fund from its home government, as well as the criterion of commercial or
sovereign nature of the activity subject, should be deemed to have no effect or distinguishing impact in this
characterization. Of course, this matter will have different effects in other respects, which are mentioned below.
2. Based on the fact that foreign sovereign wealth funds are professional investors in the intended sense in our
country’s legal system, in practice, on the one hand, flexibility in their ability to be present in the capital market
and on the other hand, their benefit from protective regulations within desirable limits and aligned with the
country’s economic and developmental preferences should occur, such that neither their presence as a finan-
cial institution depends on going through complex stages and obtaining related licenses in this regard, nor as
retail investors do they benefit from special protective privileges such as consumer rights. The middle ground
between these two is that sovereign wealth funds are professional investors who benefit from the possibility of
investing in Iran’s capital market in exchange for a reasonable and moderate degree of protection.

3. Today, financing through attracting foreign capital is one of the vital priorities in the economic development
of developing countries. Meanwhile, one of the financing methods is the offering of project-related securi-
ties. Considering the governmental nature of sovereign wealth funds, several considerations must be observed
for these funds’ investment in this area. Obviously, private and governmental investors cannot be subject to
identical rules in this regard. Meanwhile, the limitations of Article 2 of the Foreign Investment Promotion and
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Protection Act are not efficient in this regard, and as also stated in Article 4 of this Act, establishing independ-
ent rules in this area is necessary. However, the provision of Article 4 in this regard itself needs amendment,
and alongside the concept of state-owned company, which is based on the independence of the investor’s legal
personality from its home government, the general term “government-affiliated investment institutions” should
also be used. Also in this regard, the distinction between sovereign wealth funds in the position of exercising
commercial or sovereign activity should also be considered. Therefore, it is ultimately recommended that the
text of Article 4 of the Foreign Investment Promotion and Protection Act be amended as follows:

“Investment by the government itself or foreign governments in the Islamic Republic of Iran is subject to ap-
proval by the Islamic Consultative Assembly as the case may be. Notwithstanding this, investments by foreign
state-owned companies as well as government-affiliated investment institutions of the government or foreign
governments, as long as they are not among sovereign acts, shall be considered private.”.

Keywords: Nature, Legal Framework, Sovereign Wealth Funds, Iran’s Capital Market, International Instruments
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9. DIRECTIVE 2011/61/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 8 June 2011 on Alternative Investment Fund Managers
and amending Directives 2003,/41/EC and 2009,/65/EC and Regulations (EC) No 1060,/2009 and (EU) No 1095,/2010. Available at:

https:/ /eur-lex.europa.eu/legal-content/EN/TXT /PDF /?uri=CELEX:32011L0061
10. DIRECTIVE 2004,/39/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 21 April 2004 on markets in financial instruments

amending Council Directives 85/611/EEC and 93,/6 /EEC and Directive 2000/12/EC of the European Parliament and of the Council and
repealing Council Directive 93,/22/EEC. Available at:
https:/ /eur-lex.europa.eu/legal-content /EN /TXT/PDF/?uri=CELEX:32004L0039

11. Professional Clinets for the Purpose of this Directive
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