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In international investment arbitration, document production and the evaluation of evidentiary gaps frequently
determine the trajectory of a case. Unlike many domestic systems, investment tribunals do not generally benefit
from robust coercive powers over parties and, even more importantly, they usually lack authority to compel
non-parties to disclose documents. This structural limitation is intensified by the asymmetry that often charac-
terizes investor-state disputes: investors may need access to governmental records to prove regulatory intent,
internal decision-making, or causation, while states may require access to private corporate materials to test
allegations about ownership, control, valuation, or corruption-related defenses. Within this setting, adverse in-
ference (sometimes described as a negative inference) has emerged as a central evidentiary mechanism through
which tribunals can respond to non-production, mitigate informational monopolies, and preserve the overall
integrity of the proceedings.

Adverse inference, however, is not conceived as a punitive device. In the arbitral logic reflected in doctrinal
sources and case-oriented discussions, it is better understood as a corrective technique in fact-finding: it seeks
to approximate the evidentiary situation that would likely have existed had the requested evidence been pro-
duced, and thereby supports more reasoned, predictable, and ultimately fair awards. At the same time, this tool
has an unavoidable disciplinary “pressure” effect. The prospect of an adverse conclusion can encourage parties
to comply with tribunal directions and cooperate in good faith with the evidentiary process, especially when one
side might otherwise benefit from delay, selective disclosure, or strategic silence.

Despite its usefulness, adverse inference remains one of the most contested tools in investment arbitration. A
recurring challenge lies in the absence of a single, unified framework across institutional rules and legal tradi-
tions, which means that the same conduct may be treated differently by different tribunals. The practical result
is a cautious, context-sensitive approach in which tribunals frequently avoid broad or “automatic” inferences
and instead insist on a set of threshold conditions before drawing any negative conclusion. This caution is of-
ten explained through the lens of procedural fairness: tribunals must ensure that inference drawing does not
become a substitute for proof, does not undermine the equality of arms, and does not transform evidentiary
discretion into an indirect sanction that prejudges the merits.

The case practice examined in the underlying article illustrates both the necessity of the mechanism and the
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reasons for restraint. In some disputes, non-production occurs in a setting of confidentiality, privilege, or
governmental sensitivity, and tribunals decline to infer bad faith or concealment. In others, especially where a
tribunal has issued specific procedural directions and the non-producing party fails to give a persuasive expla-
nation, tribunals may treat the evidentiary gap as meaningful and draw tailored inferences that affect key factual
determinations. This duality—indispensable utility combined with heightened due process sensitivity—frames
the central inquiry of this study.

This study examines the legal basis, operational conditions, and practical consequences of adverse inference in
international investment arbitration, with a focus on how tribunals transform non-production into evidentiary
reasoning without compromising procedural fairness. It asks, first, what doctrinal foundations justify the use
of adverse inference in investment arbitration, particularly in scenarios where applicable rules are silent or
provide only general guidance on the tribunal’s authority to assess evidence. Second, it assesses the evidentiary
thresholds that tribunals require before adverse inference can be legitimately triggered—thresholds designed
to ensure that inference drawing supplements rather than replaces proof. Third, it evaluates how tribunals
reconcile adverse inference with competing procedural and public interests, including confidentiality, privilege,
national security concerns, and the overarching requirement of good-faith participation in arbitral proceedings.
The study further seeks to clarify the difference between “proper” and “improper” uses of adverse inference and
to explain why that distinction matters for the legitimacy of awards. Proper adverse inference is described as
a genuine “gap-filler”: it operates where a claim cannot succeed without a missing piece of evidence that likely
exists and lies within the opposing party’s control, and where the opposing party’s refusal prevents the request-
ing party from proving necessary facts. Improper adverse inference, by contrast, functions as a generalized
credibility sanction or as an amplification of evidence already available, untethered from a concrete evidentiary
need. By mapping these categories onto the procedural dynamics of investor-state cases, the study aims to
offer a more predictable and principled understanding of when adverse inference supports truth-seeking and
when it risks turning discretion into arbitrariness.

Methodology

This research adopts a qualitative, doctrinal, and descriptive-analytical methodology, combining conceptual
clarification with structured case analysis. It proceeds from the premise that adverse inference is best under-
stood at the intersection of (i) general principles of evidence and fact-finding in international adjudication, (ii)
the particular institutional architecture of investment arbitration, and (iii) the tribunal’s inherent and implied
procedural powers.

The study draws on a broad set of sources, including arbitral awards, procedural reasoning contained in tribu-
nal decisions, leading academic treatments of evidence and arbitral procedure, and policy-oriented scholarship
addressing disclosure incentives and information asymmetries. The doctrinal portion examines how the ability
to draw inferences relates to the tribunal’s authority to evaluate evidence and manage proceedings, including
the observation that institutional and international arbitration rules often recognize—explicitly or implicitly—
that tribunals may draw negative conclusions from a party’s failure to produce discoverable evidence. It also
emphasizes the importance of good faith in arbitral conduct, particularly in connection with parties’ duties to
cooperate with tribunals in the production and presentation of evidence.

The case-study portion focuses on a set of landmark investment arbitration decisions that illuminate how tribu-
nals operationalize adverse inference in varied factual contexts. These include: (i) Metal-Tech Ltd. v. Republic
of Uzbekistan, where the tribunal’'s assessment of missing documents and witness testimony contributed to
its evaluation of whether legitimate services were provided in connection with consultancy payments; (ii) The
Rompetrol Group N.V. v. Romania, which highlights the tribunal’s reluctance to infer misconduct where the
state provided detailed security and confidentiality justifications and where the applicable procedural frame-
work required the tribunal to consider such reasons; (iii) Churchill Mining and Planet Mining v. Indonesia, il-
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lustrating how tribunals may refuse to draw adverse inferences where the evidentiary record and procedural
context allow them to reach conclusions without reliance on inference; and (iv) Europe Cement v. Turkey, dem-
onstrating how sustained non-production of originals can support the conclusion that alleged documents likely
did not exist or could not withstand scrutiny, especially where authenticity is central to jurisdictional claims. In
addition, the analysis considers the role of post-award review dynamics through Caratube v. Kazakhstan (an-
nulment), where the discussion underscores that evidentiary assessment typically remains within the tribunal’s
domain unless it becomes irrational to the point of constituting a serious error.

The study’s findings support four overarching propositions.

First, adverse inference is widely treated in arbitral practice as an ordinary component of evidentiary assess-
ment rather than an exceptional sanction. The mechanism is not designed as “punishment” for non-compliance;
it is an evidentiary response intended to prevent a party from obtaining an unfair advantage through informa-
tional monopolization or strategic non-cooperation. At the same time, the practice shows that tribunals are
aware of its indirect coercive function: the possibility of adverse inference exerts pressure on parties to comply
with procedural directions and to engage in good-faith disclosure.

Second, tribunals consistently require a set of cumulative conditions before adverse inference may be drawn.
The underlying article identifies, in synthesized form, at least three core prerequisites: (a) the tribunal must
have initial evidence supporting the existence of the requested documents and a plausible sense of what their
content would be; (b) the documents must be directly relevant and materially significant to disputed issues;
and (c) the documents must be within the possession or control of the non-producing party. The “control” cri-
terion is understood expansively to include materials held by persons and entities linked to the party—such as
representatives, employees, or agents—yet tribunals must proceed more cautiously where documents lie with
truly independent third parties outside the party’s control, precisely because tribunals generally cannot compel
third-party production.

Within this framework, the findings further clarify how these conditions interact with the burden of proof. Ad-
verse inference is not a substitute for the requesting party’s obligation to establish a prima facie case. Rather,
it operates where the requesting party has marshaled the evidence reasonably available to it, and the missing
documents would plausibly complete or clarify a decisive factual narrative. This logic aligns with the study’s dis-
tinction between proper and improper adverse inference. Proper inference functions as a genuine evidentiary
gap-filler, replacing an essential missing element that likely exists but cannot be proven due to the opposing
party’s refusal. Improper inference, by contrast, is used merely to reinforce evidence already on the record or
to cast broad doubt on a party’s credibility without a clear link to a specific evidentiary gap. The latter approach
risks being experienced as punitive and therefore raises significant due process concerns.

Third, the legitimacy of adverse inference depends on proportionality and rational connection. Even where
the threshold conditions are satisfied, the inference must remain tethered to a plausible account of what the
missing evidence would likely show. Overbroad or exaggerated inferences—especially those that effectively de-
cide the entire dispute without adequate supporting evidence—can distort the fact-finding exercise and create
vulnerability in post-award scrutiny. In this regard, the study notes that the evaluation of evidence and factual
findings is generally afforded deference, and intervention is exceptional unless the tribunal’s reasoning is so un-
reasonable as to constitute a serious error. This reinforces the importance of well-reasoned, narrowly tailored
inference drawing that can be defended as rational and proportionate.

The case analyses supply concrete illustrations of these dynamics. In Metal-Tech, the tribunal considered a
situation where significant consultancy payments were at issue and the respondent’s corruption defense re-
quired scrutiny of whether legitimate services were provided. The tribunal’s reasoning highlights how non-
production—both in documentary form and in the form of absent corroborating witnesses—can contribute to
the conclusion that no legitimate services were shown to exist, and that the claimant’s evidentiary deficit had
substantive implications. In Europe Cement, the tribunal treated the sustained failure to produce originals of
key share transfer documents, despite prior directions, as supporting the inference that the documents likely
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did not exist or could not withstand legal scrutiny—an inference that in turn undermined the claimant’s juris-
dictional narrative concerning ownership and investment. These examples demonstrate “proper” inference in
the sense that the missing materials related to decisive issues and the inference was closely aligned with the
evidentiary gap created by non-production.

By contrast, Rompetrol provides an example of restraint where adverse inference was requested but declined.
The tribunal was confronted with a refusal to produce materials linked to interception authorizations and bank-
ing-information requests, and the state offered detailed explanations tied to security classification, domestic
legal limits on access, and investigative sensitivities. The tribunal declined to draw general or specific adverse
inferences, emphasizing that the reasons provided fell within the category of “reasons” the tribunal was re-
quired to consider under the relevant procedural framework, and noting the contextual factors that made broad
inference unwarranted. Churchill Mining similarly illustrates caution: despite requests by both sides for nega-
tive inferences based on alleged non-production and witness non-appearance, the tribunal concluded—-based
on the circumstances, its procedural directions, and the evidentiary regime governing the dispute—that it could
reach its findings without resorting to adverse inference. Together, these cases show that tribunals do not treat
adverse inference as automatic; rather, they use it selectively, and often only when the inference is necessary
to resolve a genuine evidentiary gap concerning a decisive fact.

Fourth, adverse inference in investment arbitration is closely connected to the tribunal’s inherent and im-
plied powers and to broader systemic interests in the fairness and credibility of investor-state adjudication.
The study notes that discussions of arbitrators’ “non-enumerated” powers often categorize them as implied,
inherent, or discretionary, and that inherent powers are regarded as particularly significant for preserving ju-
risdiction, the integrity of the process, and the enforceability of awards. Within this conceptual frame, adverse
inference can be understood as a tool that supports procedural integrity by discouraging non-cooperation and
by enabling tribunals to manage the consequences of missing evidence when coercive mechanisms are limited.
The findings also highlight the relationship between adverse inference and disclosure-forcing policy mecha-
nisms such as penalty default rules. While adverse inference operates ex post at the stage of evidentiary evalu-
ation, penalty default rules operate ex ante by structuring legal defaults in ways that incentivize parties to
disclose information that would otherwise remain hidden. The article’s discussion treats these mechanisms as
functionally similar in their aim to address information that is difficult to observe or verify, while noting that a
detailed exploration of default-rule design lies beyond the scope of the study.

Finally, the study identifies two practical safeguards that recur in the doctrinal material. One is the emphasis on
good faith as a procedural baseline: a party’s duty to cooperate with evidentiary directions is part of the broader
obligation of bona fide participation in arbitration, and tribunals may view unjustified non-production through
this lens. The second is a functional boundary around who may draw inferences: the authority to draw adverse
inferences belongs to the tribunal, and technical experts should not independently employ inference drawing in
their assessments, because inference involves adjudicative discretion rather than technical evaluation.

Adverse inference is an essential but still under-theorized element of international investment arbitration. It
responds to a structural reality: tribunals are tasked with resolving complex disputes in which crucial evidence
may be controlled by one party and may not be reachable through coercive discovery powers, especially where
third-party production is beyond the tribunal’s reach. In this environment, adverse inference serves two inter-
related functions: it supports accurate fact-finding by addressing evidentiary gaps created by non-production,
and it promotes procedural balance by discouraging parties from exploiting informational asymmetry.

At the same time, the tool’s legitimacy depends on principled restraint. The case practice and doctrinal synthe-
sis examined in the article show that tribunals generally treat adverse inference as a measured evidentiary re-
sponse rather than a sanction. They require initial evidence of existence and likely content, direct relevance and
materiality, and possession or control by the non-producing party, with careful attention to whether genuine
third-party independence makes production impossible. They also tend to prefer narrow, rationally connected
inferences that fill a specific evidentiary gap over broad credibility attacks or outcome-determinative assump-
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tions. This approach reflects a practical understanding of due process: adverse inference must not displace the
requesting party’s burden of proof, nor should it penalize the good-faith invocation of legitimate confidentiality
or privilege.

The study’s comparative case illustrations reinforce the value of context. Metal-Tech and Europe Cement dem-
onstrate that, where missing materials relate to decisive issues and non-production cannot be persuasively
justified, tailored inferences can prevent parties from benefiting from evidentiary opacity and can help tribunals
issue more coherent awards. Rompetrol and Churchill Mining, by contrast, show that where the non-producing
party provides substantial justifications or where the tribunal can resolve the dispute on the available record,
restraint may better preserve legitimacy and avoid turning inference into a proxy sanction.

Looking forward, the study supports a model of principled flexibility anchored in the tribunal’s inherent and im-
plied powers. Inherent powers are understood as necessary, though limited, tools for safeguarding procedural
integrity and enforceability, and adverse inference fits within this toolkit when used proportionately and only to
the extent required by the necessities of a particular dispute. The result is not a call for mechanical uniformity,
but for clearer articulation of standards—standards that are already visible in practice and can be synthesized
into a coherent approach. By applying adverse inference in a structured, transparent manner that respects good
faith, due process, and the equality of arms, tribunals can preserve the credibility of investor-state arbitration
while responding effectively to the evidentiary challenges that define it.

Keywords: Adverse inference, Discretion of the arbitrator, ICSID, International arbitration, Non-disclosure of
evidence
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1. Introduction

Today, various methods of payment for goods have become common in international trade, among which letters
of credit (L/Cs) are considered the most popular due to their role in providing liquidity, financial resources, and
payment guarantees (Rouhani, 2017: 114). Some writers have even referred to them as the “lifeblood of interna-
tional trade” (Schmitthoff, 2001: 574). As the fundamental principles of letters of credit and the Uniform Customs
and Practice for Documentary Credits (UCP600) indicate, a letter of credit entails an absolute commitment by
the issuing bank to pay the beneficiary upon the presentation of documents that comply with the credit’s terms
(Schaffer et al, 2017: 185). Although the primary purpose of a letter of credit is to secure the beneficiary’s inter-
ests rather than those of a third party, the beneficiary of the letter of credit may not necessarily be the ultimate
supplier of the goods. In other words, the beneficiary (the seller under the underlying contract) may enter into
the transaction with the understanding that they can later purchase the goods from their own supplier and
deliver them to the final buyer (Hosseini & Eskini, 2014: 50).

In such cases, the beneficiary may be required to use the letter of credit or another method acceptable to the
third party (the supplier) to guarantee their interests, provided that the terms of the credit are met. Some of
these possibilities are addressed in the UCP600 itself (Bridge, 2024: 335), while others are based on interna-
tional commercial customs and domestic laws. In certain cases, the bank may require collateral to issue a letter
of credit and may use another letter of credit for this purpose, known as a “back-to-back letter of credit.” In
this arrangement, the claim arising from the first (primary) letter of credit serves as collateral for the second
(back-to-back) letter of credit (Chowdhury & Preeti, 2024: 99). This type of letter of credit has several advan-
tages as well as drawbacks. In some cases, it may be beneficial for financing the beneficiary of the primary letter
of credit, while in others, due to its disadvantages, risks, and associated costs, it may not be favorable for the
primary beneficiary.

On the other hand, one method for the initial beneficiary to finance payments or guarantees to their suppliers
is through transferable letters of credit. By using transferable letters of credit, the first beneficiary (the seller
in the underlying contract) can transfer all or part of the credit to the main supplier (Todd, 2013: 45), thereby
avoiding the need to open an independent letter of credit. Despite their many advantages in international trade,
letters of credit come with limitations for certain countries, including Iran. Economic sanctions, particularly
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banking sanctions imposed on Iran in recent years, have created significant restrictions and prohibitions on
the issuance, transfer, and confirmation of letters of credit for Iranian banks and merchants. Sanctions against
Iranian banks have forced Iranian companies engaged in international trade to operate through intermediaries
in third countries to open letters of credit and conduct transactions.

2. PURPOSE

Considering the various advantages and disadvantages of both transferable and back-to-back letters of credit,
as well as the risks and costs they entail for the applicant, beneficiary, or issuing bank in international transac-
tions, this paper adopts an analytical-descriptive approach to examine the questions that given Iran’s current
economic conditions, which are subject to multiple banking and trade restrictions, which type of letter of credit
(transferable or back-to-back) is more favorable for Iranian businesses and what advantages, disadvantages,
costs, and risks do Iranian merchants face when using each of these letters of credit and how can the legal, op-
erational, and economic challenges associated with these letters of credit be addressed. To answer these ques-
tions, the study meticulously analyzes The Uniform Customs and Practice for Documentary Credits (UCP600)
and the Foreign Exchange Regulations of the Central Bank of the Islamic Republic of Iran, and the Executive
Regulation on the Issuance of Back-to-Back Letters of Credit. The paper ultimately seeks to identify the most
suitable letter of credit mechanism for Iranian traders under sanctions and propose solutions to mitigate the
legal, practical, and financial challenges they encounter.

To date, no independent research has been conducted that comparatively examines the advantages and dis-
advantages of transferable letters of credit and back-to-back letters of credit, and assesses the desirability of
their use in comparison with one another. However, some studies related to this topic have been carried out,
which are briefly presented in this section. Gary Collier, in a book titled “The Guide to Documentary Credits”
(2007), examines the roles and responsibilities of banks at various stages, including the issuing bank, confirming
bank, and advising bank, and discusses the process of transferring a letter of credit and its effects. However,
in that book, back-to-back and transferable letters of credit have not been comparatively analyzed in terms of
their advantages and disadvantages. Eskini and Hosseini (2014), in an article titled “Examining the Legal Na-
ture of Credit Transfer under the Uniform Customs and Practice for Documentary Credits of the International
Chamber of Commerce,” state that the person in whose favor the credit is issued is not necessarily the ultimate
supplier of the goods. In some cases, the seller enters into the transaction hoping to procure the goods from
another supplier and deliver them to the buyer. The transfer of a letter of credit—which involves substituting
a third party in place of the original beneficiary—allows the first beneficiary not only to benefit from the price
difference between the transferred credit and the original credit but also to delegate to another party the ob-
ligation to present the documents required under the credit. This article also does not examine the effects of
making a letter of credit back-to-back, nor the differences and similarities between back-to-back credits and
the transfer of a letter of credit. The purpose of present article is to examine the desirability of transferable
letters of credit in comparison with back-to-back letters of credit in international trade, so that by examining
both types of letters of credit, merchants can choose the best option as a payment method according to the
circumstances of each contract.

3. METHODOLOGY

This study employs an analytical-descriptive approach. By utilizing books, scholarly articles, and judicial deci-
sions, the paper collects and analyzes data to examine the impact of political and economic conditions on the
use of transferable and back-to-back letters of credit. Additionally, through a comparative analysis of the advan-
tages and disadvantages of both types of letters of credit, the study identifies the most suitable payment method
for international contracts. It further describes and analyzes the current status of transferable and back-to-
back letters of credit in international trade and explores their role in managing such contracts effectively. This
structured approach ensures a comprehensive understanding of how these financial instruments can be best
utilized despite existing constraints.
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The use of transferable letters of credit (L/Cs) offers several key benefits, particularly in facilitating financing
for intermediaries without requiring personal funds. By enabling horizontal and vertical transfer of the credit,
these L/Cs effectively manage multi-stage transactions (Mann & Warren, 2019: 337). This allows international
traders to transfer the credit to suppliers without needing to open an independent L/C or wait for the primary
L/C to be liquidated. Additionally, transferable L /Cs provide payment security for suppliers, ensuring that they
receive payment from the bank as the second beneficiary upon fulfilling their contractual obligations (Carr &
Stone, 2013: 457). They also streamline trade operations and financial management in multi-tiered contracts,
significantly saving time and costs in payments to downstream suppliers. A major drawback of back-to-back L/
Cs, however, is the cost and time involved in opening two separate credits. Unlike transferable L /Cs—which can
be reassigned quickly and at minimal cost (only a transfer fee) back-to-back L/Cs require the primary benefi-
ciary to undergo all formalities and bear the expenses of opening a secondary L /C (Chowdhury & Preeti, 2024:
99). This process is not only time-consuming but also exposes the issuing bank to higher risk, as it accepts the
primary L /C’s claim as collateral for the secondary L/C, leading to higher fees. Risks such as supplier delays and
their impact on the supply chain further diminish the appeal of back-to-back L/Cs, making transferable L /Cs a
more favorable option for many traders

One of the key strengths of back-to-back L/Cs over transferable L/Cs is their ability to preserve commercial
confidentiality (Trivedi & Bhogal, 2019: 83). Since a separate L/C is issued, the primary beneficiary avoids dis-
closing supplier details—a critical advantage in sanctioned environments where concealing ties to restricted
parties is essential (Beaucillon, 2021: 330). In contrast, transferable L/Cs always expose the primary benefi-
ciary’s suppliers (Sanati, 2024: 58). Back-to-back L/Cs also offer greater flexibility. The applicant (primary ben-
eficiary) can modify shipping documents, repackage goods, or even rebrand products, reinforcing their role as
an intermediary. This is particularly useful when the primary and secondary contracts involve different goods
(e.g., raw materials vs. finished products), a scenario where transferable L/Cs are not viable. Moreover, trans-
ferable L/Cs face limitations in sequential transfers they can only be reassigned once (from the first to the
second beneficiary) and cannot be further transferred (Burnett et al, 2019: 227). Back-to-back L/Cs, however,
allow chained financing: a claim from one back-to-back L/C can serve as collateral for another, a practice not
prohibited by UCP600 and supported by general L/C principles. These factors collectively underscore the su-
periority of back-to-back L/Cs in certain contexts, particularly where confidentiality, flexibility, and multi-tier
financing are paramount.

It should be noted that in a back-to-back letter of credit, due to its complete independence from the primary
letter of credit, the applicant of the primary letter of credit (the original buyer) does not learn the identity of the
main supplier of the goods (the beneficiary of the back-to-back letter of credit). Given the independence of the
banking files of the two credits, this information remains protected from the original buyer. Although the issuing
bank of the second letter of credit will be aware of the person on whose request the primary letter of credit was
issued, due to the lack of a contractual relationship between them (the issuing bank of the back-to-back letter
of credit and the applicant of the primary letter of credit), as well as the bank’s obligation to maintain confiden-
tiality regarding information related to the banking file of the back-to-back letter of credit, this information will
be withheld from the applicant of the primary letter of credit (the original buyer).

A transferable letter of credit not only provides payment security for suppliers but also acts as a tool to facilitate
transactions. By using a transferable letter of credit, each beneficiary, by fulfilling their independent obligations
within the chain, can receive their respective payment from a reputable bank without relying on the financial
obligations of the intermediary or the original beneficiary. Ensuring payment security for beneficiary suppliers
under transferable letters of credit is carried out in a transparent process, and within a specific supply chain,
the rights and duties of each member of that chain are clearly defined. However, as will be discussed in the fol-
lowing sections, in back-to-back letters of credit, the first and last members of this supply chain (the original
buyer and the original supplier) have no knowledge of each other. Only the intermediary (the beneficiary of the
primary letter of credit and the applicant of the back-to-back letter of credit) indirectly establishes a relation-
ship between them (the applicant of the primary letter of credit and the beneficiary of the back-to-back letter
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of credit). Due to the issuance of two independent letters of credit, the level of payment security is higher,
because each beneficiary receives payment under their independent letter of credit, and the performance or
non-performance of obligations by any member of the supply chain has no effect on the rights of other par-
ties involved in this process. From the perspective that transferable letters of credit provide financing for the
intermediary without the need to open a new credit, they offer significant savings in time and cost compared
to back-to-back letters of credit. However, given the considerable advantages of back-to-back letters of credit
in creating commercial security for the beneficiary of the primary letter of credit (the applicant of the back-to-
back letter of credit), expending this time and cost is justified. Moreover, from a legal standpoint, the existence
of principles such as the independence of letters of credit (as stated in Article 4 of the Uniform Customs and
Practice for Documentary Credits) further enhances the desirability of back-to-back letters of credit.

In the complex and multidimensional space of international trade, where politics and economics are interwoven
with legal issues, transferable and back-to-back letters of credit are two instruments that play a significant role
in promoting commercial transactions, managing risk, providing liquidity, and facilitating trade. The specific
nature and special functions of each of these two payment instruments sometimes add to the complexity of
processes and make the choice between these two mechanisms particularly sensitive and important. Based on
the points raised in the present study and considering the political and economic climate governing the foreign
trade of Iranian merchants, it appears that back-to-back letters of credit, due to their ability to better preserve
the confidentiality of commercial relationships and the supply chain, considerable flexibility, higher financial se-
curity, and reduction of typical credit risks, enjoy a significant comparative advantage over transferable letters
of credit. Indeed, in the sanctioned environment of foreign trade related to Iranian products and the restrictions
on Iranian merchants, using transferable letters of credit can easily lead to the disclosure of information about
main suppliers. In contrast, back-to-back letters of credit have the capability, by providing conditions such
as multilayering transactions and credits, to sell products and transfer funds without revealing the identity of
main sellers and suppliers. Admittedly, back-to-back letters of credit are more time-consuming and costly than
transferable letters of credit, but their significant advantages, particularly in preserving commercial security,
justify these drawbacks and make them a suitable and strategic tool for Iranian merchants.

However, there is a structural challenge regarding the regulations governing transferable and back-to-back let-
ters of credit. The rules governing these letters of credit in Iran’s legal system rely on the regulations, guidelines,
and foreign exchange directives of the Central Bank, and no comprehensive codified law has been enacted in
this regard. This fragmentation sometimes leads to conflicts between these regulations, at other times results
in their contradiction with the fundamental principles governing letters of credit (the principle of independence
and the principle of strict compliance of documents), and has even occasionally caused a departure from estab-
lished international custom in this field (based on the Uniform Customs and Practice for Documentary Credits),
leading to the enactment of different rules. For example, although Article 38 of the Uniform Customs and Prac-
tice for Documentary Credits (UCP 600) establishes the principle that letters of credit are non-transferable, the
contrary can be agreed upon at the applicant’s request and with the issuing bank’s acceptance, and the letter of
credit can be opened as transferable. However, according to Article 55 of the Directive on Domestic Rial Letters
of Credit, opening a domestic rial letter of credit as transferable (even with the agreement of the parties) is not
permitted. Accordingly, it is suggested that the legislature, drawing on the experiences of countries such as the
United States of America and the United Arab Emirates, establish a clear and integrated framework for letters
of credit (especially transferable and back-to-back letters of credit) by enacting comprehensive, explicit, and
detailed provisions (within the framework of the Commercial Code or an independent law). This would both
clarify the rights and obligations of economic actors and provide robust legal support for judicial and arbitral
authorities in dispute resolution.

Keywords: Principle of Strict Compliance, Beneficiary, Financing, Applicant, Intermediation.
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7. Partial Drawing or Shipments.
8. A transferred credit cannot be transferred at the request of a second beneficiary to any subsequent beneficiary. The first beneficiary is not

considered to be a subsequent beneficiary.




Galmidl Ggananliivlaantibadgs X ebleliaslitul cuslho sulies S5t i

OBasS el aSyl a az g L aiS o ssliieol JUissl LB gl sLiel 5l woss acgommo ) wlons Bamsdlyl b oBuiig 3
led gobewl jleel Sio b (SIS JO! 4y pladl Wlgs oo goliow] Lol xas6d il saxin b axly 2,8 ol )SSle b

2131 oLl Shylaiel Y-

o 3 slite o o Gably G555 g B0 45 ol e 5 ol goliwl jLitel By e 3 IS golial el
oLl lS5] goliw! oy Litel & ((UCPB00) (golisl ol yLite!l JScilamio &y han 5 o paad 4o tensl goliol L]
Jiae Sl g Codgzge g oad (ioliS oo jlitel o 3355 5 Slgid 4 a5 ol g liiel ( oS5T golewl jLel sl oS
aS Oylge B 5o adgl soliwl jliel xa56d @S o] by (Chowdhury & Preeti, 2024: 99) ol aidy golew! jLiel ;I
Shiel 3 )ls sl g aals |y 395 acgamme s s 5258 oSSl b GBS uels Jlo crols sl e ol 98 iy o o Geolias
& plaBl g3 degazme ) (sl sl Hliiel (olaS (gl 1 S eolaswl jshie col & Gy sl 055 2 & oo (EolaS
9 00 pgd gl Hlitel aiidy s golwl Hliel ioud 5 s 5 led o SOb 4y alSy plgicas adgl goliwl jlael (8 )=o
s oo £ T aiigd 4y 5 oo s gl el 51 Jitus Lol 00y casil el

OO pme g Como )0 AbaS g5, &S Gl ae pay (4 Hlikel) adgl goliwl lael 51 SIST goliwl Hleel J6Eu]
GialaS 81515 &y by e cambus 51 iy 1 5l 03l RISST goliwl kel (390 e 5 Cmeo eyl soliwl Ll
JSeadlammie &l yion ¥ osle 4 a5 soliwl ltel Sl Jaol olosl 2 5 Consl adliiie 5 00iS ol Sob olee ool kel
@ oad yolo ol jliel oo 6wl @iy Camo yd 4B (ewl 00l el o 4 «(UCP600) gobiw! &l jLizel
(Fifties, 2013: 3) ,la3 aidy o] &l

ol )55k o pie cgz )] halgl Slolao 5 Jlo el slroges 51 (S olsreas QISST golinl Ll Jos 5o
a5 (1SS1 golew! jLel polie) sl ai od aSLy ams o (2015 15 (Soais 4y 515 L35 oS ol 4V wiz ©elos o
gl zissd 5yl ol 5oL d9ax b oS cewl (s,l3] ¢ (Sanati, 2024: 58) wiS e SLs o ST slalel GiolaS ol aids
b S ales )15 ) 9y5e Jeadl 4 abgy e 0y o oIS] goliwl wlliel 4 byyse Colxe g blje a5 0I5 e Laix )
ol Lol slie cadyl goliaol Lol 51 T Lol JMiasl oms 45 1 lS5 goliasl ,Ltel 4 a5 ool S5 &y ¥ i e
sboosig o9 Jiie 4y Colie b g wbses (oMb (RS gobowl jliel aiisd) B Lol oniisg 9 1 (Shol sl %) adsl
solgs 0T 5l alla ags sobiwl liiel ooty LiS (Sl az 81 5 wils anlss el o Lol g5 51 sSke wledbl o lael g0 LSSk
L) SasSo b ol o 310,18 abuly plakd o a0 oS0 csl 00s yolo puased az LSS 4 adyl solewl jLiel &S oy,
Sl oSy b s o Sledbl gLidl pae a4y SOk g eizrad g (ads] goliwl jlitel olite § ISST goliwl jlel saslas
oo anlgs Bise (ol sl ,5) adsl sobiw! sLtel Lolite 5 oledbl ol (55l soliw! HLiel

olliel (alas ol 4l (5550 SOk )l Ol yhe dcgome Jsl Gide p)lez Cangry zge 4 ol pl (Bsii pllis o
y9S gabos g silwsd Jugenss Olpsie 5 (e 025 (38 VA 00le 9850 Slpolo goliwl wljliel 35 5 ST ol
ST gobewl ol lael GolaS a4 cons (BB 565 351 5 adsl golewl jLael (g itin jliel 28,5 5 50 L 0Sjle laSSL,
igles Al 03 ol 55 s se lamMe 5 il e olol s adsl sobo jliel Citis 5o

909,5 s3,m Solitie bulgud 51 b,y = (JSs goliwl wlilael g ol (Mallin HI5] goliwl Oliliel Goguas 40 0y ,ie ol
slel Joadlygiwon pgs Juad o3 7 sole gille .cawl gainn LSSl & jgumay Jby = A3 goliwl jlael jiolas (o ol 5

lolo 39 e G azilSco ol oMl (535002 53550 Sl 5 2l 5 53l gl g 1558wl 5 (53 Soass e 1 i orbis 0556 19 00l S

555 (DISCOUNt) 555 5 (5045 i) 5ty 5 (Back 10 Back) IS5 goliw! st siglaS sl o39 slotolineT s ol Bl col5 ol g s 5

Iy loas o ool el Cole b yoiS slocSil 4ulS aolimgl €301 51 ks tigles EX oSSl 4 1525 5 sy 3 £52 32 b |y lholeo solias] o Lute]
il o ] eoiipe 5 8 lons 5 VIS GBS 0lo 4




el 51 ooliiwl gl duslio g LBaio Julxs >< S2aial ggan anlisla aolilnaga

\ Al J

sy Szl 5 sy slags caged & VY /) /Y sy o ol ()3T €S 1FRE s Cgue €Iy = A5l ol
5,0 CabilB b gs aadl Joeo 51 ysbiie g il «aud! Jown b 0393le 316 a5 cwl ouds g s 52ly Logmas 58 el
5ol cdb 5895 b oS SIS golew! Oljlie! jgoun Sl Loy ,ie ol gyl casal «omen Wb Gbg oS el cpl Lol
553 Joadlygiws b 0)ls 3929 & lie 3 pdg 0 Oyga0 (6,500 SSb Lo b 0alS ole UL o5 Hgaall Gl ol Lel
oialaS olpl (SSU plhs 5o cenlply 0,5 LB (b pdy 9y9e aidy Slgieds Wl e iy soliwl Olliel 5 50 b
Ol e plee « SSB g0y solwl jliel G2olaS Sl aie ;o (bl (ol 2 oConcs pduplSal (51 ST goliwl @l Ll

)10 992 t2rgs JB sl el o A1

JUas1 B gobiwo! colyluie 3] 0oliian] g yiliad y9 JBU sl g Lty .Y

I3l ol Olgin LT &S 05 jaseion 60,05 0 )18 Judoxd 5 (oo 0 9550 JUEI LB goliwl wljlitel colas 5 blje cy ol 5o
i 3) ool SLkel 53 Judo Lolus] xlia Bis gl cawlin cla;S Blsieds o 5l ooliiusl 5 LinliS alo e yo |y cls
I soliasl &l Litel aloo 5 Lo 5| olor 5 Slics 555 1) Bt b s ] 5,5 D (o035 pobeo S35 i

T s 4 Mlon ©)las jo 15l ol slacosgae 5 (LS 0,y (melz oBuss b ags o plouil

JUsl LB gobiws! oilyluie] Llpe \-Y

el & 5L Gy brabuly gl Jlo el Sy s Jae o oS JUESI LB goliwl lylitel (S ol i ol sl 5o
§ Caiied ulf\.x...Su.mL sl el ccl Q,,.ocl:i» 5 Ollael gl GRS o g 00l w1 g Gt (g oo (e Jlo
00,8 o sy o «JEDI BB soliwl olylael 3l sslatw! b oloj g a0 alSy REISCON.

s o @alio 3L g baabuwly Gy Lo el Juganss )-)-Y

S o 50 GUBL ol WSS oo il (g B swad 4 |) SV guame oS conl SBE 5L L e Goae Mol syl
o925 gz L5 3590 YIS (el sl e )lge 5 lmnn 53 5 il om 29,8 & | T 31t S5 g b o35 9 |y Y guasne
ool jlael alen Jlo slal ol 5l oolazw! b aS s o] sous 50 g 03,55 solaiwl 043 naseds Jlo aolie 1 lag,5 a0 o

(Oliveira & Saumier, 2024: 315) wiules 13 5 00iSpuols s 1y )T amg (Jli! s
St 1y 5315 ey il 42815 5L Lnabanly g 5392 Y Jlonny Molin ponsr 45 W3S oo M s Carotl o5 alfacn o
9 Ol @igeds plosl 3l @ile ol Son o slacasgasms .aims jolais! adgl sBaS el 5l &Ygame ol w5
Dl e ool iz wSils (VL Jlo byl oS i cMelre yo Jledlsied 0,0 o 3l ) 28 Sip slocus b > L
Olag ) soliie 5l (oaiig,d) miiud «adlge ol 4o .(Russell & Taylor, 2019: 46) 5,138 ol 0,2 1 255 B 31
i 6,50 itgd i @y o ples b lasel 31 iy iy b S e JUEI L5 golil sLeel 0,8 Sy il Ll
ap>lan jo ahwly gilwaiasles (golwwl jliel 45 ol oudS Ll 51 S .(Mann & Warren, 2019: 337) &S Jdiw 4
SgeaS s (2lge o B ajlusge 0B 1y gl o Jlo Il onl ool (abgs e sooloyl8 p3gr oM @ a5 L) Jlo slo il
WS B> g o e g 2l)Bb s ] 995 3,68 Sl e )0 9 A Al [SOL Mgl 4 i 50 Cadgame g (Spdds
Eéolro il I 1y S5 Sgas g Ay i goms oyl ,% 45 |y ¥ guammo Widlgi o abiwly «goliwl l)liel g55 ol 5l ooliasl |

a3 o0 Sl looyT & e ol -aiesly a8l adyl EaS ol 4y i 31y a0 55 &S T 9oy wdpol s 4y (5o a2
shel g6 onl 503 ol 0 aiS Jeos 1y (S Jlo 5L a8 0T (gas il Cews (g)9logm 0 g S Lagnds |y 395 OMolao
5 05,5 adi 355 Jlo slacusgams p B wiS e S alawly LBk 4 a5 WS oo Joe e Jlo el 1l S lsieay

.(Aujara, 2019: 31) wob alals Lol o |y b gyl sbews 8
5 5 wilen ojs> (S 53 Mellpm @Malas plasil s Jlo ols 515 5 (SOb sl 265 51 3L slapile (IS sk &




N N

‘\ Galaial ggaaaoliiula anlilnaga >< ecahliel jloslisiwl Copgline dulio s Bodo Judxs

scudgase b oll jaiS oS oyl i jo ((Van Bergeijk, 2021: 330) &S 0 axlge  Sldee OMSio L]y 25 OV guamxo g8
o 5o sl sy 31 St ey JUEI M (s3lil Sl o5 oo &2 sl 03,5 55ty 5t il S U | Ygunne
Sl plosl i 4o puiinss Jlo u.m‘l.. 45k Heu Iy 093 Olelre U ads co Sl dsje oyl 5o palaioly 4 (ailge ol b alslis
s 3 4055 5 5,1lS gl alalgly oo plnil g GBS s olaz b 5o 2 JUE] Ll sl hbitel e S
bl 95 ol ol Sl bl &y plis b S0 g oLty lLllis gl @bl g bl amys 5

iyl JUsl Ll oolias] hliiel 4 o ( paaieds o i 5o oo aabawly sl o sl g g

Rl WSS (30l gy 109 Sl eyaali Y -)-Y

G eSlsy 5 Cunl (Jsl aiied by S b IS Ogoas ol Jnl pel 5 Jsl LB gobusl ollael jl sslixul
b Jolie 5o 005 S JUanl b ags aissd 508 Oslee 4 (Manavi Attar, 2021: 190) &3S o bl g9 sl |y GBS el
csls aales jliel azg els 1 sl 1y bolite agas SOL g oS Cawlss o 1) jliel cslo B ecsls aalgs > oassS jolas
oo Jlo el 4 pladl icobls ol 5l esliiwl b Wil oo JU! o solew! jLiel zis sd .(Ellinger, & Dora, 2010: 286)
A3l (SOU 51 Lopios o liiel byl b allas sl &)1 51 ey olsed] cl B WS o el | (g5 YIS S ayles ol
s sliel azg CB s 0950 (59) (srwlive J5S b (ConB aii63) oy 8 5 S goliwl liiel azg adlas 4

5 abhly iz ol LAl uals 00z 9 0390 YU alae (o) &S i ¥ geamme b b o gbosls) 8 wislon o lools,l )3 5o
{(Laxton & Zoltan, 2017: 7) el ;13,65 55 Sbio Cedl 5 sBaS 5ol gl kedao 5 @Bgods bl 1 Cymondl 9 oo o 5
25 Lo (g2 slogies3) QNS el & Lopdis olitel 1 iy &S WIS o el 1y oSl il JUil Ll oliwl jLel
Sl sl 5o 5 mime sCSSL o)k 5l alainly g0 Lol csls a5 sao e 1) Lol ol (BaiiSas,e 4 (Shy ool
S¥lolas 53 oiuss [y o g3 o b b azg iy pae Sy B3le (ol 955 50 300 s &gty sGebiio Sl
il yoo Jloz ey 09 0 plaxil sl slaahiwly b oS glal> onizr g glo ez

Sbie Gl azg Jgeog 3l GBaSels SIS el azlge oT b ol )5S &S SSb g ol slacasgaze 4 4z b
SBasS ol el |y el ool Lpssas Jl b oli] jLel o dalyss s> 3 5 (Mataji & Rajabi Zadeh, 2021: 135)
bl b aiied o JUSl LB goliwl jliel jloslaiul g WS oo Joe OMolae Jogend sl o)ll Olgieay aSLy 035 o pl,5
b abwly Jlo Olagas ay aSal pgas S lyys suine (SO 51y 993 (210 e W5 s0 002055 59 393 Jiie Dlags
ploul Glis gaiuls yo (JUinl ol sobowl Ohlael yo zand BaiS el gl cloy ol el ol (Siie ool @i s
oS s ey cglie b oSU tenl paseion 5,um) ol sbacl S GlSS 5 S5 «paseiun el 0255 S 55 5 0 walss
oxiing b g ol s ,5) el 0,0255 nl el 5 il sliasl QISST golinl Shlitel )3 s s canyp ST gloas o
e Oygay (21551 golial slitel blite g adgl soliasl Jliiel @i s3) alansly Byuo 5 4235 S5l Sous 4 s (oo
OleS Coms a 9 led e abuly (638, a4 pladl (S goliwl liiel misgd g adsl galiwl liel slie) lgT Glo puditane
o pladl Jais goliwl jltel b @l 236D 2 1 il 5V0 i jo csloyy codel 50380 I S goliwl jliel 9
3305 08 ol 5 JuBs poliil b B9is 5l el 00235 31,31 31 S0 Slagad il pose b Ll 5 syl o azrg Ly o

JUail JulB goliww] lylaie] 31 oolician] U 263 lys ko) o ity iualS . Y-)-Y

el G 058 L aS me oy 050 Jiiie pgs @il 6 wir b S 4 aS sylo 1y e ie ol ( JWES! LB soliw! jlael .anl azsls




el 51 ooliiwl gl duslio g LBaio Julxs >< S2aial ggan anlisla aolilnaga

A/z’”/; [Z ly

.(Burnett et al, 2019: 227) 39 oo 28, Logas cnl 30 350)l5 pais clop am jo g St Hliel Wiz jiolas « 5L
Woojy sl Sloj ol 5 ol 0,255 Sz (Mol 03,558 o2 Jdoas (S slosls 8 53 E3090 ol Camonl
g e Glaizgs

e o wgmie Oldos I pwlul iy adsl slse g Ol w5 s St b b e glaols,l 8 50 Jlie plgied
Shadel (Vb gl e 5hosyee (ol Slgo b b JWES] o) bohas S QyTMLo (s li> looliws il S
g ause 2alS o 550 (ks (JUl BB soliwl ol )liel a5 Wad o g 558 5l ol b JBls 5o Cilize pBuiS pels
313 85 hlSolesy b GBaS el 4 el gl e

W e sl dbwly sl 1) o el was g)litel GioliS 4 5L pgas JLsh LB gobwl olyliel oS b cpl
ohlael azgs BB sblie 4 colie b oS wijls K51 LB golwl oliliel 4 ol alpzm 5 o8y 5o 4255 BB oszad w0
A 5 Sy ol Bo ((RIS] goliwl jliel Lolite) adgl oliwl jliel atid lp )l ool sl jo LISST goliw
JSidlamie Ol ke ¥ oole yo y5Sie) golins] Olylitel Mool Juol aiilon salSirl 0425 5 Ldgio it 5l g aLils azgs
B3 6 i ola _1S5] goliwl Sl Litel camgllas a ((goliwl Ol Ll

JUassl B g oliwe! cilylaie] ol ¥-Y

Sl sio Il goliwl jliel g5 ol 4,319,500 51,8 (5905 9 el 090 JESI LB soliw! wlliel Colre iy cnl 5o
b Lol VIS il s b« olice gl BLoT lbaism 5 S, Lol wowy o 34y lalo o wiz EMolro fopuuss
olrs alaz 5l cmals 0,am5) 45 by o ledbl slidl Jlazol g JUnl ald o Cdis 5 olalosl Jlasl il sl

i o 4255 6

rdlite sl 42g3 BB ladisim o oSy N-Y-Y

6l JEDI L soliwl SlyLitel 51 oolicteol 45 & ol glodos Calae 3 So Lol blite ol 5Ll slodins 5 oS,
Sl 5 oSSy c0BatS el coBaiiSadys Jolis caliieo By cpkizy Ysans ¥ wizr sooloyl 50 5,0 955 s,
S szl ol S o gy 00k yolo Sl 1 1y JESILE golinl el Sy LulaS a5 a5 sloj kit 55 )0
sloplls (B 53 Egbge (l &S Wituws ol Cload L YIS el Jokuws plaS,m oS 390 Jilie @iigd cpiiz & Cowl
Gy b B (53500 Sl (63,) @l ke acgazs Jgl iy €l oy o3 -9 oy ulsl 52 ol Bsi pllss siilen | Bsi>
b Codgine Jolis cunl (Sean (o e Sl baadsiuns cnl s walss plasl oolise by Jleio] gacedsivs 1S
Sliail o8y Wlgioe eiiS sl Sl 5 0551 (53 brss Jnzme b oxbly e oliesl aflyl b al Jiite clagas sliy] pue 5|
S99 ol 508 b (olite 5 03503 Gatedus |y alee) ol o (poliie Codgiune dga (JLail LB goliwl jlel GiolaS ols)l 8
391 algs ol 4y agate ((dlite Cudsiiue by ghylo) Jlal LB golowl jLiel (olaS ols,l 3 sl 5 oyt

59) JESI LB golewl jlael 2ol ol siidon sloanip el a4 jeome ol (S (o) Jlg,5 Wil b ool 4o
Sob slosieylS Lol ol oSes 3Ll claaissn ol (Jones, 2020: 340) aily (JUsl LB é soliw] lylitel b dunlie
L oYsame Coul (Seon 1S ensals o a5 GUS sboslsy B 50 asl Glise o b ple (Soalon 4y byyye sloaiysa L
Sl sl g aly Jlalidl o2 B jsbay conl (Sean aiyjo cpl S Lyl [i2ee )90y 9 blizee 3blis I 1) 595 Sloss
3,18 olie suge 5y LS

ai Lol GG Ladeds 1 VIS cdliyd Sannsy P-Y-Y

Gl S0 4 sl B Laseds ) VB bl S (Ll LB goliwl ol )lael 51 salitul yo oz oMo S0 S




N N

‘\ Galaial ggaaaoliiula anlilnaga >< ecahliel jloslisiwl Copgline dulio s Bodo Judxs

Slye 5 Ol 5ago els gl LTl b s S ool 31 ol Seae s sl aisls 3 Blic ué goluaidl g unlins
L Golhe (38Lys VB Cewl (Sean oS 0,0d 1) 5890 ol Semny ol jgaze Hlag 3 (aal ol iz 5 S eolatil el
OBaS 5ol 5 B o ol 0gdle (Erik, 2016: 62) 355 sals Lgoi paseidoo o) 5o oo b aislo jUaisl 3ye0 sloslastiw!
59 bl axdls Gols a3l b olad )0 (oS @, g wisd bdie Jlag,s o b odelxe )0 3k sl sl el S

S ol O kS 5 YIS aBgedy Jogoes j0 (S g 99 yaxie Slloe gl (ol 4 Wl e el ol ax

60 Ui bk JURs ackalyd 50 ol g cln i) Seamnty iatly3l Y=Y

SO & oy 3l B ol 3 Slil g g o S50 oliw] Hliiel wil,8 50 g e Goliedl (golwl jliel JED! &g 4o
S 00 USon (0 5 SH50 a0 e il 38l 1 sl paiboghae b olitil 59 0 shs £9ud90 (pl 45 g ()0 b 99 0038 0lo
Iy bl e jliel oliin dzgio Jhs ool 5l sob) Gido oS cawl Cdis o (iol3dl sl LB solawl )loel S oldee
b, iey oS Cawgl g (Connerty, 2008: 5) Cwl 7563 Cole 1 aisly OIS, Cdis ouuoby (olise (gobawl wlyliel jo Qw
ol 00208 jolo SOb s golwl jliel azg e lo o3l @ vpaie Cules jo lael byl i ) Gollas slwl 592

Shhs ol sl Bl 5 ol Sdom (BaiS fos (oBuiS uels alas j B ,b iz Jolis Cal (S aS M SMolas o
Jiie alawly SOb & 008 el 51 aul ol 4 bogs o dlicesl S osliiwl 25 005 oaels S 5 pl s 0y 5 sloaiyso
LGQTQM 9880 = l; sbewl R0 oLqul laul.&b)gﬁ JLo.u?I gTowo u)' BRRRT JL«J)I oJJ.LS)QLo ;Subd.: e 9 W)
el 0L Sl

PRa 3 sofs s dils (Oly,8e cpl oole 43,5065 Glgieas «(UCP600) solwl oiljleel JSidloso Ol 80 & 0ole
2 bl bl e o Slee b Sl I a9 aisS o Joe slw] Golwl 5 SSLy a2 o dll)l slowl gaudas jo LSOL Liuds
g 4SSl ol ggole )y p s (2SS SOL culad o 00isS jolo SOL ay sbwl &)l a4y pladl 2is 63 oS olSim « yolwl ol
&S @ 1y goliwl jliel azg g 03505 sl alolas 4y pladl (goliwl jliel Ol yuie b ol cdllas g soew cdlal 51 51
Sl g sasdslyl sliwl cdlol I plueb! Jpaz sl "G)laie e8s 38,5 50 SOL aabsy Lpss Soow)leds oS o &l
ollael JSadlaxie Ol ion sl )5 g oo o) 80 ol (Krazovska, 2008: 8) cuwl golew! jLiel wlyle g by b oy
oég.o:» g_,gLQ.’ LS .A'AB‘ Gwdo ‘0)19,0 U_‘>).i » aS Gl 00 (e J.o.: » ‘09‘3’6‘ UT J...uljs CAL pn aS (((UCP600) Lsol.l.wl
Mzl ol HLS jo (Jdo et a4 g wuled goliwl jliel azg by 4y pladl (SOL 4y (23lg 0 b Joroes Olactinss A3l L g
i sd bwgs slawl &1yl al,s jo S azslin a5 Was paesad (ol 0 (Sosw) gzl goliwl jlael oL has ol L]
bl jliel azg e lo,y aiul 8 50 S algie g Judo Glgieas ) Cd&s ol goliwl Lol Ml Juol aas b wans &)
ol wogas 1 «(UCP600) soliwl ol)lie! JSadlasite Ol den a5 Cawl 6,150 a1 Cdis gliiiw! .00 i adssd 4
o oSl & calians 53 (655 5 Sz able) (6,5 oslic 5 sapes o nkz 3925 & 4295 b |y o e 5 Sl S
sl 03,5 413814

9 0990 OleSy Oyge0dy Beiim laplhs jo o Jloel ogos a5 ol azgi 4y p3¥ QA& gliiwl Jgods diels Goguas )
GLQIALEJ 67)" 9 03900 Lsw! Ps.e.u.o M S Ay F'Jé‘ (JJ‘OUA P)y |) ul‘o.c 9 643'9 u.l.w aS UL"W&' MLo) 639’0'7 t_gLQFLbJ

10. Reasonable Care.

11. Fraud Exeption.
12. Fraud Rule.
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13. Uniform Commercial Code (UCC) - Article 5-101: This Article shall be known and may be cited as Uniform Commercial Code-Letters of Credit.
14. UAE Commercial Transactions Law - Article 428: A documentary credit is a contract pursuant to which a bank opens a credit at the request of

its customer (the person ordering the opening of the credit) within the limits of a specified amount and for a definite term in favor of another

person (beneficiary) against a security of documents representing goods freighted or intended for freight.
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1. Introduction

Today, in most countries, pension funds are recognized as institutional investors and invest their assets. Cur-
rently, the issue of investment for pension funds is considered a vital issue; in the legal system of most coun-
tries, investment is considered one of their main sources of income in laws and regulations, including the
statutes of pension funds. Although the investment of pension funds has been considered in numerous laws and
regulations in the Iranian legal system, this issue faces challenges; so that its continuation will make it difficult
for funds to fulfill their obligations in the future.

2.Purpose

Paying attention to this issue is important for several reasons; first, pension funds are the most important
mechanism for realizing social insurance as the most extensive area of the comprehensive social security sys-
tem. Therefore, guaranteeing the right to social security (the subject of Article 29 of the Iranian Constitution) by
the government primarily depends on the existence of pension funds that are capable and capable of fulfilling
their obligations to the insured. In addition to collecting premiums from insured persons, the most important
mechanism that enables pension funds to fulfill their obligations is the investment mechanism. Second, most of
Iran’s pension funds are considered bankrupt or in crisis according to the standards of the International Labor
Organization. In the last decade, this crisis has been so severe that at the time of the Sixth Development Plan
Law, the pension fund crisis was considered one of the six main crises in Iran (along with the water and envi-
ronmental crises). Given the continuation of their critical situation in the years following the enactment of this
law, the legislator in the Seventh Development Plan Law (approved in 1403) obliged the government to formulate
“investment regulations for pension organizations and funds.” Third, if pension funds fail to grow their assets
through investments appropriate to the country’s inflationary situation, they will face further economic crisis
and ultimately bankruptcy and even liquidation, especially through mergers. In addition to causing social pro-
tests among the insured community, this issue also presents the government with a serious challenge.
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3. Methodology

Considering the existing challenges and the importance of the issue, the current research has examined the
legal challenges of investing in active pension funds in the Iranian social security system using a descriptive-
analytical method and based on library studies.

4.Findings

The findings of this study show that the inadequacy of the rules governing pension fund investments (including
the inadequacy of the legal framework for investment and the criteria for appointing managers and the legal
liability for inappropriate investments), legal restrictions on investment (including restrictions on the selection
of portfolio types and restrictions on international investments), and the existence of laws that conflict with
investment (including laws that provide government benefits and laws that impose undue financial obligations
on these insurance funds) are the most important legal challenges for the investment of Iranian pension funds.
Another challenge of responsible investment is the difficulty of selecting a portfolio, because selecting a port-
folio for a pension fund that complies with social, environmental, and governance criteria is generally a more
complex process than selecting a portfolio for a conventional fund. For example, in cases where the subject of
responsible investment is the shares of commercial companies, the ranking of social, environmental, and gov-
ernance factors varies widely; so that a company may receive a high rating based on some criteria, depending
on the environmental, social, or governance criterion, but in some other criteria, due to a lower score, it may
be in a lower rank than other companies. This issue causes different estimates to be created by the audience,
including current and potential shareholders; so that some consider a particular case to be at the highest level
of compliance with responsible investment, while others do not have such a view. Accordingly, companies that
are in the top ten percent for one rater may be in the lowest position according to another rater.

The achieving the goal of responsible investment is its cost, since responsible investment requires a careful
and comprehensive search for multiple investment options in order to obtain reliable information, especially in
cases where indirect foreign investment is among the investment options of a fund. In this regard, fund man-
agers must spend more time and money on researching the companies in which they invest. These measures
(compared to conventional investments) mainly require higher management costs. In addition, responsible in-
vestment may, in some cases, create obligations that the pension fund is not financially prepared to implement
or impose unforeseen costs on the fund; For example, when a fund is faced with gross human rights violations
by a foreign company in whose shares it has made an indirect foreign investment and decides to withdraw its
capital, in order to maintain investment returns, it should normally choose a more suitable investment option
than that or at least the same; however, the fund may not be able to find such an option in that period of time;
in fact, if a suitable alternative investment option is not found, the fund may suffer losses in this regard. This loss
is more evident in cases where the capital market is limited and the economic system is in a state of increasing
inflation, given the gradual decrease in the value of liquidity.

The goal of providing a system of benefits commensurate with social dignity has been accepted as one of the
investment goals of pension funds in the legal system of some countries. However, there are also challenges
in achieving this goal; for example, in some countries, achieving this goal requires that legal restrictions on
investments (in order to achieve greater profits) be reduced so that the profits obtained as a result of remov-
ing these restrictions can be allocated to aligning social security benefits with the social dignity of the insured.
In addition, despite the emphasis of the laws on this goal, in many cases, pension fund managers are not very
inclined to allocate investment profits in line with the adequacy of benefits and only think about fulfilling their
legal obligations to the insured based on their contribution; in more precise terms, while pension funds have
two options regarding the profits from their investments: reinvesting the same profits or allocating all or part of
them to provide a system of benefits beyond legal obligations, they prefer the first option.

Perhaps, at first glance, this reluctance indicates the self-interested policy and the approach of obtaining maxi-
mum profit of pension funds; however, this is not always the case; because in some cases, pension funds are
hardly able to fulfill their obligations to the insured due to financial crises or bankruptcy; as a result, they are
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forced to allocate all the profit from the investment to reinvest and fulfill the obligations to the insured, and in-
vestment with the aim of providing a system of payment of benefits commensurate with social dignity is almost
unattainable for them. A practical example of this issue can be seen in the case of Iranian pension funds; al-
though the issue of benefit adequacy has been addressed in Iranian laws, most Iranian pension funds are hardly
able to fulfill their obligations to the insured due to bankruptcy and a large part of the profit from investments is
spent on this issue and in practice, investment with the aim of providing a system of payment of benefits com-
mensurate with social dignity is not much considered.

This issue can have an adverse effect on investment in open pension funds, where membership is available to all
individuals, as it may cause some insurers to withdraw from the fund, and consequently, reduce the premiums
received by the fund as its main source of income and part of the resources to finance future investments.

Considering the existing challenges, the following legal reforms are proposed; First, since there is no compre-
hensive law on pension fund investments in the Iranian legal system, it is necessary to formulate and enact an
“Insurance Fund Investment Law” or, for funds that have an independent law, a chapter of the law related to
them should be dedicated to the investment rules of that fund. Given the shortcomings in the appointment of
managers and their responsibilities, the legal reforms should specify the criteria for appointing managers in de-
tail and provide civil or disciplinary guarantees for their negligence or fault in the field of investments. Secondly,
given that high restrictions on portfolios affect the possibility of investment, it is necessary to make changes
to the legal restrictions on pension fund investments. Regarding the restriction on the choice of portfolio type,
given that these restrictions are mainly related to the amount of shares owned by commercial companies, it is
better to increase the ceiling for the ownership of shares in commercial companies, given the state of the coun-
try’s economic system, by amending the law on the implementation of general policies of Article 44 of the Con-
stitution or by exempting some pension funds from the restrictions set forth in this law. Third, in the context
of the challenge of laws conflicting with pension fund investments, the most important laws in this regard are
those imposing undue financial obligations on these insurance funds that affect pension fund liquidity. Regard-
ing these laws, it is necessary to eliminate or modify some legal exemptions, especially those with a long history
and lack of efficiency. Given that the government largely does not fulfill the obligations stipulated in these laws
(payment of insurance premiums or other funds resulting from exemptions), it is better to make the fulfillment
of pension funds’ obligations subject to financial financing by the government by making legal amendments; so
that until the financial financing for the implementation of that law is foreseen in the annual budget law, the
Social Security Organization is not obliged to fulfill its obligations against such exemptions.

Keywords: insurance premium, government, stocks, legal liability
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1. INTRODUCTION

There are two main positions concerning the legal status of lucrum cessans (loss of expected profit). One view
holds that lost profit does not constitute “damage” in the legal sense. Proponents argue that since lucrum ces-
sans is not considered “property,” it does not fall under the rules of destruction of property or causation. They
add that the principle of la-zarar (no harm) merely negates harmful rulings rather than creates liability. In this
view, profit loss is not property damage, as “property” must have physical form or storability. Expanding on this,
some argue that even if in limited scenarios lucrum cessans could be seen as damage, it remains unrecover-
able under current Iranian law particularly due to Note 2 of Article 515 of the Civil Procedure Code, which lacks
explicit permission for compensating such losses. In contrast, the opposing view argues that la-zarar includes
definite loss of profit. According to this perspective, whether lucrum cessans counts as “property” under de-
struction or causation should be based on custom and decided case by case. They argue that rational conduct
and the principle of retaliation recognizing lucrum cessans as a compensable form of harm. This aligns with the
dominant view in many jurisdictions where legal scholars and courts accept that lost profit can be subject to
compensation.

Regarding intellectual property (IP) claims, Iranian legislative treatment of lucrum cessans has changed over
time. Article 49 of the old Trademark and Patent Registration Law allowed recovery for both actual damage and
lost profits. However, this article was repealed by the 2007 Law on Patents, Industrial Designs, and Trademarks,
which did not clearly address recoverable damage types. Its Executive Bylaw, under Article 181, only referenced
actual losses. This led some jurists to conclude that lost profit was no longer compensable in IP cases, unless it
fell within Article 62's specific framework. Others counter this conclusion. They argue IP law should be inter-
preted in harmony with general civil liability principles. From this view, Note 2 of Article 515 should be read as
allowing recovery for verified profit losses in appropriate cases. Later, a Draft Bill on the Protection of Intel-
lectual Property was approved by the Cabinet and submitted to Parliament. It specifically recognized clear lost
profit as compensable under civil remedies. However, its legal status remains uncertain, pending parliamentary
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approval. The clearest legislative stance appears in the 2024 Industrial Property Protection Act. Article 150 of
this law repeals the 2007 Act, while Article 72 states that proven patent infringers must fully compensate all
resulting damage including profit loss qualifying under destruction if the injured party requests it. According to
Article 149, a new Executive Bylaw must be issued within six months of the Act’s effective date, subject to Judici-
ary approval. Until then, the previous bylaw applies unless in direct conflict with the new law. This temporary
overlap allows existing uncertainty over lucrum cessans to persist. Importantly, Article 72 addresses only pat-
ent infringement. For other IP categories, Article 181 of the old bylaw remains the reference, and disagreement
continues. Among existing interpretations, the one favoring compensability appears more compelling.
Separately, Iran is a party to the 1883 Paris Convention for the Protection of Industrial Property, which covers
areas like patents, trademarks, and industrial designs. Though foundational to global IP law, the Paris Conven-
tion contains no direct rule on lost profit recovery. More broadly, international IP treaties rarely offer full legal
codes to replace national law. Because IP rights are territorial, issues such as enforcement and remedies like
recovery for expected profit loss remain subject to domestic legal systems.

2. PURPOSE

This study aims to examine the compensability of loss of expected profit (lucrum cessans) in intellectual prop-
erty (IP) disputes under Iranian law, with particular focus on its legal status in relation to the Paris Convention
for the Protection of Industrial Property. The issue is significant due to ongoing disagreements among Iranian
legal scholars and courts about whether lucrum cessans qualifies as recoverable damage in the context of IP
rights. The central legal question is whether loss of expected profit constitutes compensable harm under Iran’s
civil liability framework and IP legislation, and if so, on what legal basis. In light of Iran’s membership in the 1883
Paris Convention, the study also examines whether the Convention supports or limits claims for lost profits in
IP related litigation. To explore this, the research analyzes relevant legal sources, including the former Trade-
mark and Patent Registration Law, the 2007 Law on Patents, Industrial Designs, and Trademarks, and the 2024
Industrial Property Protection Act. Article 72 of the latter explicitly recognizes lucrum cessans as compensable
in patent infringement cases, marking a key legislative development. However, uncertainty persists regarding
other IP rights, especially in the absence of a new executive bylaw. Finally, the study evaluates the Paris Con-
vention’s scope to determine whether it may be invoked in support of claims for lost profit, and how it interacts
with national legal standards to promote coherence between domestic and international IP frameworks.

3. METHODOLOGY

This research is applied in nature and adopts a descriptive-analytical method. With reference to the Trademark
and Patent Registration Act of 1931 (Solar Hijri 1310), the Law on Registration of Inventions, Industrial Designs,
and Trademarks of 2007 (Solar Hijri 1386), its Executive Bylaw enacted in 2008 (Solar Hijri 1387), the Draft Bill on
the Protection of Intellectual Property approved by the Cabinet in 2014 (Solar Hijri 1393), the Industrial Property
Protection Act of 2024 (Solar Hijri 1403), as well as the Paris Convention for the Protection of Industrial Property
of 1883, all required data and statistics were collected through library-based research and document analysis.
Subsequently, using legal interpretive principles and analytical tools, a legal and economic examination was car-
ried out to address the core research question: the possibility of claiming damages for loss of expected profit
(lucrum cessans) in intellectual property disputes under Iranian law and the 1883 Paris Convention.

Article 72 of the Law on the Protection of Industrial Property states that in cases of proven patent infringement,
the infringer must fully compensate all damages upon request, including potential profits considered as actual
loss under the doctrine of destruction(loss of expected profit). This provision recognizes such potential profits
as compensable damage but applies only to patents and their infringement. It does not address damages or lu-
crum cessans for other intellectual property categories. Despite this limitation, a stronger legal view holds that
the legislator’s silence on other IP rights does not deny compensability of damages or lucrum cessans. General
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legislative provisions, such as Article 14 of the Criminal Procedure Code and Articles 5 and 6 of the Civil Liability
Act, affirm that certain and provable loss of profit is considered actual damage and is compensable under Iranian
law. There is no valid reason to treat patents differently from other IP rights. Legal non-existence principle(ex
nihilo nihil fit) applies only when no legal rationale or evidence exists. Therefore, legislative silence should not
be seen as denying claims for lucrum cessans. Iran is a party to the 1883 Paris Convention for the Protection of
Industrial Property, which imposes limited substantive obligations based on territoriality, independence, and
national treatment. The Convention preserves member states’ sovereignty over their industrial property laws.
Accordingly, the compensability of loss of profit remains subject to each country’s domestic law.

The legislative authority, through the enactment of the Industrial Property Protection Act, addressed three key
considerations: First, Article 150 of the Act repeals the previous Law on Registration of Patents, Industrial De-
signs, and Trademarks. This represents a clear legislative intent to replace the old framework. Second, Article
72 states that in proven cases of patent infringement, the infringer must compensate all resulting damages, in-
cluding potential profits that qualify as actual losses. This confirms the compensability of lucrum cessans under
Iranian law but only in the context of patent rights. The law does not address the issue of compensating loss of
profit in relation to other intellectual property categories such as trademarks or industrial designs. Third, Arti-
cle 149 provides that a new executive bylaw must be prepared within six months of the law’s enactment. Until
then, the bylaw of the repealed law remains applicable unless it conflicts with the new Act. However, as of this
writing, the new bylaw has not yet been issued. Article 181 of the old bylaw states that only “actual damages” may
be recovered in IP disputes, but it is silent on whether lost profit qualifies as such. This has created theoretical
disagreement, opening space for two interpretations. The more convincing view holds that although the legisla-
tor is silent about other IP rights, there is no explicit prohibition against the recovery of lucrum cessans. The
broader legislative trend illustrated by Article 14 of the Code of Criminal Procedure and Articles 5 and 6 of the
Civil Liability Act treats certain and provable loss of profit as compensable. Hence, patent rights should not be
treated as an exception among IP rights. Additionally, the principle of non-liability in the absence of legal foun-
dation applies only where there is no legal reasoning at all. Legislative silence does not imply denial of recovery.
Finally, Iran’s accession to the 1883 Paris Convention supports this interpretation. The Convention, grounded in
principles of territoriality and national treatment, leaves the scope of damage recovery to domestic law. It does
not impose a unified substantive standard, reinforcing the role of national systems in determining the extent of
compensability.
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1.INTRODUCTION

Indemnity Clause is a condition according to which one of the parties of the contract expressly agrees to un-
dertake and compensate the civil liability or damage caused to the other party that is made by a specific event
or action, and to protect him from any loss or damages that may be incurred. The party that is obligated to
compensate the other party for damages is called the “Indemnitor”, the other party is called the “Indemnitee”
and the event covered by the condition is called the “subject of the Indemnity clause”. In the Iranian legal sys-
tem, as in English law, the parties of the contract are free to determine the terms of the contract according to
the principle of freedom of contract and can foresee the terms they want in the contract. Therefore, in many
contracts, including commercial and service contracts, the parties can, by mutual agreement, manage and an-
ticipate possible risks arising from the contract, such as the risk of damage to third parties during the execution
of the contract, according to their wishes and the nature and importance of the subject matter of the contract;
unless restrictions such as public order or mandatory laws restrict their freedom. One of the methods of con-
tractual risk management is the transfer of risk, in whole or in part, which is done by transferring responsibility
to another party or by sharing and dividing the risk between the parties to the contract. Insurance is a type of
risk transfer strategy by concluding a contract. Another method of transferring risk in this way is to use a clause
called an “indemnity”. It is worth noting that indemnity clauses, unlike limiting and exemption clauses, do not
change or eliminate the extent of liability; rather, they transfer the risk arising from the contract and the finan-
cial consequences of such liability, causing the ultimate burden of compensation to be shifted from the person
who is held liable under the general rules of civil liability (the indemnitee) to the other party (the indemnitor).
Sometimes, contracts between producers and consumers include a provision according to which the producer
stipulates to the consumer that if the consumer (first or third party buyer) suffers any loss or damage due to the
defectiveness of the goods provided by her (the producer), the consumer himself will be responsible for com-
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pensating for the damages and exempt the producer from bearing the burden of compensating for the losses
and damages. In this article, we are going to examine this subject in the legal systems of Iran and England.In
Iran, the answer to whether the indemnity clause of the manufacturer by the consumer in production contracts
can be correct or not, undoubtedly requires attention to concepts such as “general economic order” and “un-
fair terms.” In addition to citing these concepts”, Article 7 of the Automobile Consumer Protection Law and its
subsequent note, and the implementing regulations of the Consumer Protection Law, can also be used by the
consumer to declare the validity or invalidity of the Indemnity clause of the manufacturer by the consumer. In
the UK, in the field of consumer protection, five important laws should be considered and reviewed: The Unfair
Contract Terms Act of 1977, the Consumer Protection Act of 1987, the Unfair Terms in Consumer Contracts Act
of 1994 with amendments of 1999, the Consumer Protection from Unfair Commercial Practices Act of 2008, and
the Consumer Rights Act of 2015.

2.PURPOSE

In this study, we seek to examine the issue of whether, given the unequal status of producers and consumers
and the protection that is the indemnity clause of the manufacturer by the consumer in production contracts
the consumer can be considered correct and enforceable, or whether the said condition is generally invalid
and can we distinguish between exclusive and dangerous goods and non-exclusive and non-dangerous goods?
To answer this fundamental question, and given that the English legal system is known as the main origin and
birthplace of the “Indemnity Clause” institution, in this article, we will analyze the legislative approach in the
two legal systems of Iran and England regarding the validity of the indemnity clause of the manufacturer by the
consumer in production contracts.

3. METHODOLOGY

This research is written in a descriptive-analytical way by considering, reviewing and analyzing existing legal
sources such as books, articles, laws and regulations.

Imposing indemnity clause on consumers in production contracts can sometimes go against the purpose of
consumer protection law. Contrary to the opinion of some researchers who do not make a distinction in this
regard, In our opinion, the indemnity clause of the manufacture by the consumer, which causes the transfer of
the burden of financial responsibility for compensation for damages resulting from product defects from the
producer to the consumer, is invalid and unenforceable, and not exclusively non opposability, in two cases:
exclusive goods where consumers do not have the right to choose, and dangerous goods where the possibility
of limiting, eliminating, or insuring the risk either does not exist or is simply not possible. In the legal system
of Iran in these cases, the court, adhering to the concept of public economic order, can declare the indemnity
clause of producer by the consumer in favor of the producer invalid due to its conflict with public economic
order and based on Article 975 of the Civil Code. Moreover, in the case of these two (exclusive and dangerous
goods), imposing an indemnity clause of manufacturer against damages resulting from defects in the goods sold,
damages resulting from breach of contract, bodily, financial or moral damages and, by analogy, the priority of
damages resulting from the manufacturer’s fault over the consumer can be discussed as an unfair condition that
disrupts the contractual balance to the detriment of the weaker party to the contract.

Although the legislator has not provided a definition of unfair conditions, the reference to this category of
conditions in Articles 179 of the Maritime Law and 46 of the Electronic Commerce Law shows the attention
of the national legislator to this concept and the effect it can have on the validity and invalidity of the condi-
tions. The legislator has commented on the absolute invalidity of these conditions in the Note to Article 7 of the
Automobile Consumer Protection Law. It may be said that the ultimate implication of the note to Article 7 of
the aforementioned law is the invalidity of such conditions only in the field of automobiles or ultimately motor
vehicles, and its generalization is not stipulated. In response, it should be said that it is not a specific case and
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the car did not have any characteristics that would allow the legislator to separate its ruling from other danger-
ous vehicles and goods. Furthermore, the legislator’s consistent statement in the Consumer Rights Protection
Law and its executive regulations that “any direct or indirect agreement or contract between the supplier, sales
intermediary, and the consumer that... is null and void against the consumer” and the avoidance of the provi-
sion of the Note to Article 7 of the Automobile Consumer Protection Law itself fully and completely implies that
the two types of simple consumer goods and exclusive and dangerous goods are different from the legislator’s
perspective. In the legal system of England, the latest legislative enactments in the UK, the Consumer Rights
Act was passed by Parliament in 2015, which is in fact a supplement to the Unfair Contract Terms Act of 1977.
This Act added parts to the Unfair Contract Terms Act of 1977, while reducing parts from it, and at the same
time amending parts. The first paragraph of Article 62 of this Act stipulates that an unfair term in a consumer
contract is not binding on the customer. The fourth paragraph of Article 62 of this Act also states that a term is
unfair if it creates a significant and significant imbalance in the rights and obligations of the parties, contrary to
the principle of good faith and to the detriment of the consumer. So, in English law, the validity of these clauses
depend on fair and unfair condition rules.

Indemnity Clause is a kind of the transferring responsibility clauses that due to its relevance and increasing
importance in terms of risk transfer and division of responsibility in various commercial, service contracts and
especially in production contracts has an important position in both of the domestic and International law.
Since in most of the world’s legal systems the theory of strict liability of manufacturer towards the consumer
has been accepted, in this analytical and comparative research the validity of indemnity clause of manufacturer
by the consumer in two legal systems of Iran and England have been examined and we reach to this result that
Contrary to English law, where the validity of these clauses depend on fair and unfair condition rules, In Iranian
law, despite the weakness of the legislator in expressing the clear verdict of these clauses, with the sum of the
positions of the legislator in the recent special statutes, it can be said that regardless of the non-opposability
of these clauses against any third party, including the third party that is consumer or professional, we should
accept a difference among the mentioned indemnity clauses in dangerous and exclusive goods with others.
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13. Unfair Contractual Terms( 1977).

14. Consumer Protection Act (1987).

15. The Consumer Protection from Unfair Trading Regulations (2008)/ Unfair Trading Regulations.

16. The Consumer Protection from Unfair Trading Regulations (2008)/ Unfair Trading Regulations.

17. Consumer Rights Act( 2015).

18. Unreasonable Indemnity Clauses.

19. Reasonable Test.
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20. (1) An unfair term in a contract concluded with a consumer by a seller of supplier shall not be binding on the c onsumer.
(2) The contract shall continue to bind the parties if it is capable of continuing in existence without the unfair term.

21. Schedule 1: Blacklisted Unfair Practices.




D

20 75 03le pgd ol (Jloinll 0jle e agaie | (e o slie 3l (g e bl g LBBT (5,8 )0 o LBl (i g Soled
ol woles jo L3l g meo (sl ool pe by l3l jo Lass hwgs aS 1) dgbus fuounds b &Sl Liel £0 oolo slaon 6395
s 51 3 ar i 355 o ol iy A1 il ko s il 05 g s 3,5 e 5 38l 90 2 L ek
Srine &g Sl Sl Sl o Blgie wules 0uiSudgs ale lges b @ pladl gl 5 T 9,15 (e 4 (5l 00 udys

ledm oo Goend ) YB el 00 Wl Ll )0 0aiiSudsl Cadgbune (5550 oS Sg05 byl 5500 50 heo jehieds o

(Galmidl Goananliinla anliladgs X eSSyl ousSidss ulgbuns seads

PRSI

o

6t 5 )l sloolayl 3 saen )3 Codghue (ol byl sslinl JouoVl e GLwdSil g ol Bghia plhS g0 2 5o
Olnl Bsiz plhs 5o Jloinll .ol 00903 o by, g5 ol oliiel 2 g O 2 SIS 058 aSOT Ko tnsl ol 5 emmao
Oygpd 5 Bib Sl by uiz 0By 0l jo 5 Bsis adlraiz buly) 50 Cadsiue (end by, 4 (xS aazgily
sl Ol ey 5 500 Bk 5l ols)l 8 cegec aelgd 5 Jpol cole) 55 5 00iiSS pan I coles cxbias 93 G aox
S Wb pogasnlys ol s, I e 9 IS8l bl ,albsl Jaae b g by b g5 ool plSal cociind )0 )38 0538
g 5 Cmsl Slitl Ll yd 1mols)) 3 agar aels 33y cJb Lobidl ade Slgie o oo Codgbuns monds by b Lulul
5 WAS Cgaan pols (ilh sl ihie gez b Jlogall ol aals wST 51 Jiow (Y wls ogascnlys Gols olsd
Sz b g sybazsl sV jogasys (g e ciS Wb pdolaite plae by i (M b oo joguas 5o 1YAA
Lo 3345 oy el Letel s g Uy abool 5155395 oSS e 5| Coles rgil5 cair ool 0 s blio s 5 cd¥omas
Jooe b ols,l 8 ogee aelgd 5.5 9 (110 >Mol) (BoiiSS pas 5l colos 98 ol o] aelinl ¥ oole 339 5 mae YIS
D905 shol lelaie Glie by (i Cmio 4 05> b G5B alsh g SLASLS I e

0SS e 5l pla e 1 (2l aSOT ST G (obg s iy sl g umas £5u050 (0l al Foie BUS 5 (LSl Foi 5o
oo gy aldS &S 04l cpl i dSS1 SIS 8B IS jebas 9 ol oo w55 a¥alel g asVole by, $in 0 il
e p9lpl I ygu0 ol sl 50 9 Al a¥sle Wb HBILSS an g g s @ BaiSadss 5l Sy JEST L s

References

Amili, M, (1410 AH), Al-Lama' al-Damasqiya fi figh al-Imamiyah, Beirut: Dar al-Turaht-Dar al-Islamiyah (In Arabic)

Badini, H, Panahi, P, (2013), A Critical Study of The automobile consumer protection Act (2007), Private Law Research, 1(1), 39-64 (In Persian).
. Booth, Peter J, 2015, Problems with Contractual Indemnities, Victorian Bar, pp.1-15.

CMA (2015), Unfair Contract Terms Explained, 17, pp.1-28.

Consumer Protection Act (1987).

. Consumer Protection from Unfair Trading Regulations (2008).

Consumer Rights Act of England (2015).

. Conway, L (2021), Consumer Protection: Unfair Trading Regulations, House of Commons Library pp.1-20.

© o N oA W N

. Courtney, W (2011), The Nature of Contractual Indemnities, Legal studies Research Paper, No.11/41. Pp. 1-17.

—_
(=}

. Ebrahimpoor Asanjan A, Ebrahimi D S N, Bagheri M. (2015), An Analysis about Indemnity Clauses: Case Study: Oil and Gas Contracts, Journal
of Comparative Law Researches, 20 (3) :1-26.DOI: 20.1001.1.22516751.1395.20.3.4.8 (In Persian).
11. Indemnity- and Hold Harmless Clauses (2011), pp.1-28, Available at: https:,/www.jus.uio.no.
12. Izanloo, M, Shariatnasab, Sadegh, (2013), A Comparative Study on Unenforceability in Iranian and French, Journal of Private Law, 9 (2), 35-66.
DOI: 10.22059/jolt.2013.35159 (In Persian).
13. Izanloo, M, Shahin, A, (2020), A Comparative Study of Hold Harmless (Indemnity) Clause in Contracts, Journal Encyclopedia of Economic Law,
17 (27), 103-142. DOI: 10.22067/1e.v27i17.81169 (In Persian).

14. Kangles, Nick, Rogers, R Ben, Allidina, Zahra & Harris, Chris, 2011, Risk Allocation Provision in Energy Industry Agreements: Are We Getting
It Right? Alberta Law Review, p.339-367.

15. Karami, S, (2015), Public Order as a Tool to Control Unfair Contractual Terms, The Judiciary Law Journal, 91, 107-134. DOI: 10.22106/
Jj1j.2015.15718 (In Persian).




&
DS B0 dlwrgds oS g5 Cudghuna paaudd ] >< G:I.niil@g.iauli.ﬁdl: anlilnaga HQ

16.

17.
18.

19.

20.

21.

22.

23.
24.
25.
26.

27.
28.
29.
30.

MZ’;}/’; g ly

Katouzian, N, (2005), Liability arising from production defects (a critical and comparative study on the balance of producer and consumer
rights), Tehran: Publication of Tehran University (In Persian).

Katouzian, N, (2005), Civil rights, (Unilateral Act), Tehran: Mizan (In Persian).

Khaledi, P, Jalali, H, (2022), A Comparative Study of Examples of Unfair Terms in the Iranian and English Legal Systems, Quarterly Journal of
Interdisciplinary Studies in Jurisprudence,2(4), 139-156 (In Persian).

Korcova, B (2024), Indemnity: The Basics, https:/emlaw.co.uk.

Mohaghegh Damad, S.M, (2005), Unilateral Act, Tehran: Islamic Sciences Publishing Center (In Persian).

Mohagqiq-e-Hilli, J, (1408 AH), Islamic Laws in Matters of Halal and Haram, Vol. 2, Qom: Ismaili Institute (In Arabic).

Mohammadi, A, (2004), Fundamentals of Islamic Law Inference (Principles of Jurisprudence), Tehran: Publication of Tehran University (In
Persian).
[23] Myerson Solicitors (2023), Products Liability-Considerations for Manufactures, Available at: https: //www.myerson.co.uk.

Najafi, M. H, (1404 AH), Jawaher al-Kalam, vol. 27, Beirut: Dar Ihya al-Turaht al-Araby (In Arabic).

Richardson, L, Lang, P, Reid, C (2011), Indemnities in commonwealth contracting, Legal Briefing, No. 93.

Shahbazi, M, (2016), The effect of general economic order in limiting the principle of freedom of contract, Master's thesis in Jurisprudence
and Economic Law, Supervisor: Ahmad, Habibnejad, Advisor: Abdolreza, Alizadeh, University of Tehran (Farabi Campus), noordoc.ir/thesis
(In Persian).

Tabataba'i Yazdi, Sayyid Muhammad Kazim, 1409 AH, Al-Aruwa-al-Wathgqi, vol. 2, Beirut: Al-A'lami Publishing House (In Arabic).

Unfair Contractual Terms Act of England (1977).

Unfair Terms in Consumer Contracts Regulations of England (1994).

Unfair Terms in Consumer Contracts Regulations of England (1999).




D

Statistical study of the challenges facing Iran’s criminal
justice policy regarding economic crimes

Encyclopedia of Economic Law Journal >< Statistical study of the challenges...

Maryam Beheshti Aghdam' ® Mojtaba Janipour?(® Hossein Aghababaei®* ©®

1. PhD Student in Criminal law and Criminology, University of Guilan, Rasht, Iran. (Corresponding Author Email: maryamb8970@yahoo.com)

2. Associate Professor of Criminal Law and Criminology, University of Guilan, Rasht, Iran. aghababaei@guilan.ac.ir

3. Associate Professor of Criminal Law and Criminology, University of Guilan, Rasht, Iran.

Received: 2025-09-22 How to cite this article:

Revised: 2026-04-25 Beheshti Aghdam, M,; Agf}ababae’i, H;. & Jan‘ipogr, M. .(2026). St.atistical
study of the challenges facing Iran’s criminal justice policy regarding eco-

Accepted: 2026-08-26 nomic crimes. Encyclopedia of Economic Law Journal, 33(29): (91-110) (in

Persian with English abstract).
Available Online: 2026-09-22  https://doi.org/10.22067/economlaw.2026.95553.1489

Economic crimes have become one of the most serious threats to economic security, social justice, and public
trust in contemporary societies. The expansion of financial corruption, money laundering, tax evasion, embez-
zlement, fraud, and organized economic misconduct has significantly challenged the effectiveness of criminal
justice systems worldwide. In developing countries, particularly in economies facing structural vulnerabilities
and regulatory instability, economic crimes not only disrupt market order and economic development but also
weaken public confidence in legal and governmental institutions. In Iran, the growing complexity of economic
transactions, the expansion of financial networks, and the emergence of sophisticated forms of white-collar
and organized economic crimes have intensified the need for an effective and coherent criminal justice policy.
Despite the increasing criminalization of economic misconduct and the adoption of various punitive measures,
Iran’s criminal justice policy continues to face substantial conceptual, legislative, judicial, and enforcement chal-
lenges. One of the most significant problems is the absence of a comprehensive and precise legal definition of
economic crime, which has led to fragmented legislation, inconsistent judicial approaches, and uncertainty in
criminal enforcement. Furthermore, multiplicity of legislative authorities, inconsistency between economic pol-
icies and criminal laws, disproportionate punishments, and the predominance of reactive and security-oriented
approaches have reduced the effectiveness of criminal policy in combating economic crimes.

Another major challenge concerns the inefficiency of preventive mechanisms within Iran’s criminal justice sys-
tem. Current policies have largely emphasized punitive responses rather than preventive, regulatory, and trans-
parency-based approaches. As a result, many economic crimes remain undetected or are addressed only after
causing extensive damage to the national economy and public interests. Additionally, the lack of specialized
judicial institutions, insufficient expertise among judicial authorities in economic and financial matters, and pro-
cedural delays have further undermined the effectiveness of criminal justice responses to economic offenses.
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From a criminological perspective, economic crimes possess unique characteristics that distinguish them from
traditional crimes. These offenses are often committed by individuals or entities with economic and political
influence, involve complex financial mechanisms, and generate substantial illicit profits. Consequently, conven-
tional criminal justice tools may not be sufficient to effectively prevent and control such crimes. This reality
highlights the necessity of adopting a multidimensional criminal policy that integrates punitive measures with
preventive strategies, economic transparency, institutional accountability, and specialized judicial mechanisms.
Accordingly, the present study seeks to conduct a statistical and analytical examination of the major challenges
facing Iran’s criminal justice policy regarding economic crimes. By analyzing legislative deficiencies, judicial
inconsistencies, enforcement obstacles, and structural weaknesses, this research aims to evaluate the effective-
ness of current criminal policies and identify the factors that hinder efficient responses to economic crimes.
Ultimately, the study attempts to provide a clearer understanding of the weaknesses of Iran’s criminal justice
framework and contribute to the development of more coherent, preventive, and effective criminal policies in
the field of economic crime control.

It seeks to answer the question of what challenges Iran’s judicial criminal policy faces in dealing with economic
crimes, and which of these challenges are of greater significance and more prevalent.

Methodology

The present study is conducted using a qualitative methodology, employing questionnaires as the data collec-
tion instrument, with data analysis carried out through SPSS software and the Friedman ranking test.

The findings indicate that, from the respondents’ perspectives, the challenges confronting Iran’s judicial crimi-
nal policy in relation to economic crimes encompass several major themes, including “challenges related to
organization and structure,” “challenges related to the prosecutor’s office,” “challenges related to judicial offic-
ers,” among others. The most significant challenge identified by the respondents is the “politicization of criminal
justice in confronting economic crimes.” Moreover, each of these challenges comprises related sub-challenges,
all of which have been separately identified, analyzed, and examined in detail..

The findings of this study demonstrate that economic crimes constitute one of the most complex and destruc-
tive forms of criminality confronting Iran’s criminal justice system. Unlike conventional crimes, economic of-
fenses are deeply interconnected with financial structures, administrative systems, political influence, and in-
stitutional weaknesses. Their harmful consequences extend beyond direct financial losses and affect economic
stability, public trust, social justice, and the legitimacy of governmental institutions. The statistical and analyti-
cal examination conducted in this research reveals that Iran’s criminal justice policy regarding economic crimes
continues to face serious legislative, judicial, structural, and enforcement-related challenges that significantly
reduce its effectiveness.

The research further indicates that Iran’s criminal justice policy has been predominantly punitive and reactive
rather than preventive and strategic. Policymakers have frequently relied on severe punishments, public tri-
als, and security-oriented responses as the primary tools for combating economic crimes. Although punitive
measures may create temporary deterrent effects, the study shows that excessive reliance on punishment alone
has failed to address the structural causes of economic criminality. Economic corruption, fraud, money laun-
dering, and other financial crimes often emerge from systemic deficiencies such as lack of transparency, weak
regulatory oversight, administrative corruption, economic inequality, and institutional inefficiency. Therefore, a
criminal policy focused solely on punishment cannot achieve sustainable control over economic crimes without
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simultaneous preventive reforms.

Another significant finding concerns the institutional and procedural weaknesses within the criminal justice
system. The complexity of economic crimes requires specialized judicial mechanisms, trained investigators,
financial experts, and advanced technological tools. However, statistical evidence and legal analysis suggest
that many judicial and law enforcement institutions in Iran still lack sufficient expertise and technical capacity
in dealing with sophisticated financial crimes. Procedural delays, inadequate forensic accounting mechanisms,
limited inter-agency coordination, and insufficient digital monitoring systems have reduced the efficiency of
investigations and prosecutions. In many cases, these weaknesses allow offenders to exploit legal loopholes and
procedural complexities to avoid accountability.

The study also highlights the important role of corruption and abuse of power in weakening criminal justice re-
sponses to economic crimes. Since many economic offenses involve influential individuals, corporate networks,
or politically connected actors, enforcement processes may be affected by selective justice, unequal treatment,
or political considerations. Such conditions undermine public confidence in the impartiality and integrity of the
criminal justice system. Public trust is a fundamental element of effective criminal policy, and when citizens
perceive that anti-corruption measures are applied inconsistently, the legitimacy of legal institutions becomes
seriously damaged.

Furthermore, the research demonstrates that preventive criminal policy remains underdeveloped in Iran’s ap-
proach to economic crimes. Effective prevention requires transparency in financial transactions, strong regula-
tory institutions, digital monitoring systems, corporate accountability, and public access to economic informa-
tion. However, preventive mechanisms in Iran often suffer from inadequate implementation, weak institutional
independence, and insufficient coordination between regulatory and judicial authorities. As a result, many eco-
nomic crimes are discovered only after substantial economic harm has already occurred. This reactive pattern
increases both the social costs of crime and the burden placed on the judicial system.

From a criminological perspective, the study confirms that economic crimes possess characteristics that distin-
guish them from ordinary criminality. These offenses are typically nonviolent, organized, profit-oriented, and
highly adaptive to regulatory changes. Offenders often possess specialized knowledge, economic influence, and
access to institutional resources. Therefore, traditional law enforcement approaches designed for conventional
crimes are often ineffective in addressing economic criminality. The findings suggest that combating economic
crimes requires a multidisciplinary strategy integrating criminal law, economic regulation, financial oversight,
administrative reform, and technological innovation.

Ultimately, this research concludes that the effectiveness of Iran’s criminal justice policy regarding economic
crimes depends on a transition from a predominantly punitive model toward a comprehensive and preventive
criminal policy. Such a transformation requires legislative coherence, institutional specialization, transparency-
based governance, stronger anti-corruption mechanisms, and enhanced judicial independence. Criminal law
should operate not merely as a tool of repression but as part of an integrated governance strategy aimed at
protecting economic order, promoting accountability, and strengthening public trust.

In conclusion, combating economic crimes in Iran demands more than harsher punishments or symbolic pros-
ecutions. It requires structural reforms, coordinated institutions, preventive mechanisms, and evidence-based
policymaking capable of addressing the root causes of economic criminality. Without such reforms, the criminal
justice system will continue to face significant limitations in controlling economic crimes

Keywords: Judicial criminal policy, Economic crimes, Iranian criminal system, Criminal justice
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1. INTRODUCTION

In treaty-based arbitrations, due to their specific nature, challenges arise for host states. The first challenge
that host states face is to establish the competence of the agreed-upon arbitral organization or authority to
hear the claims of the states, and in our case, specifically the counterclaims of the states. These challenges have
become so prominent that some authors have referred to the state of counterclaims in treaty-based arbitration
as a 30-year failure. This is why, as of 2010, the number of counterclaims filed by States did not exceed 25. Al-
though the number of cases in favor of the host state has increased significantly in the last decade, there is still
serious uncertainty about the fate of counterclaims in treaty-based investment arbitrations. In general, there
has been much criticism of the discriminatory nature of these arbitrations by lawyers and developing countries.
Detailed statistics from the United Nations Commission on International Trade Law (UNCITRAL), published on
the Investment Policy Center website, show that as of September 2023, a total of 1,257 treaty-based investment
disputes had been filed, of which 890 cases had resulted in a verdict, 343 were pending, and 24 were declared
indeterminate. This statistic apparently indicates a higher number of votes in favor of the host state, but it
should be noted that the initiator of the dispute in all of these cases was a foreign investor and the host state
was only able to prove the claimant’s innocence in them. However, the submission of counterclaims by states
that place them in the position of claimant still poses serious challenges in this type of arbitration. One of the
discriminations is the failure to recognize the right of governments to file counterclaims, which has become
difficult to file due to technical and legal reasons and the adoption of strict viewpoints. It is obvious that before
entering into the merits of each case, arbitrators seek to establish their competence, and after establishing their
competence to hear the merits of a counterclaim, before entering into the merits, they must determine the rela-
tionship of the counterclaim to the original lawsuit filed by the plaintiff, so that a counterclaim can be heard. To
understand the challenge of jurisdiction and admissibility, it is necessary to examine the nature of treaty-based
investment arbitrations and the basis for their formation.

2. PURPOSE

This research, by examining opinions, doctrine, arbitration laws, and international rules, attempts to explain
and criticize the challenges of handling counterclaims and seeks an appropriate approach for each challenge. In
investment arbitration, considering the basis of their formation, the text of the arbitration clause contained in
bilateral or multilateral investment treaties is the most important source of interpretation and application, and
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it must be carefully distinguished from each other by adopting a non-strict and flexible approach, establishing
the competence and admissibility of the counterclaim.

3. METHODOLOGY

In the first part of this study, the challenge of the relationship between the counterclaim and the plaintiff’s
main claim is examined as one of the biggest reasons for rejecting the counterclaim, and an attempt is made
to describe and explain a sample of strict and flexible opinions in this field, and also to explain the approach of
international laws and rules in this issue. The second part discusses the parties’ consent to arbitration, or the
establishment of the consent factor, and examines the specific situation of establishing consent in treaty-based
arbitrations and, as a result, the jurisdiction of the arbitral tribunal, relying on international laws, opinions, rules
and finally, we will see that by relying on the arguments of the arbitrators and interpretations derived from the
texts of international law, the facilitating theory in the field of hearing counterclaims becomes more effective in
balancing the interests of the parties in the proceedings. In the literature of ICSID arbitral tribunals, referring to
Article 25 of the aforementioned Convention, arbitrators establish the subject matter and personal jurisdiction
of the tribunal with a strict approach. Another issue that affects the hearing of a counterclaim is the criterion of
the connection between the counterclaim and the main claim, which is addressed after the stage of determining
jurisdiction. If the connection between the two aforementioned claims is not established, the arbitral tribunals
issue an order not to hear the counterclaim and reject the counterclaim. The difference between these two fac-
tors in investment arbitration procedures will be explained in this study.

The admission of counterclaims in treaty-based investment arbitrations has a special status, and arbitral tribunals
must consider factors such as the consent of the parties from the perspective of establishing jurisdiction, and the
sufficient connection between the main claim and the counterclaim from the perspective of establishing the admis-
sibility and admissibility of the claim in order to hear the claim. Recognizing this and identifying the aforementioned
components has not only theoretical advantages, but also practical benefits. The main component for establishing the
competence of the arbitral authority to handle counterclaims is the consent of the parties to the arbitration and the
scope of their consent to the counterclaim of the host state of the capital. The unique feature of treaty-based arbitra-
tion is that in the first stage, the contracting states make an offer to each other’s foreign investors to refer claims to
arbitration, and in the next stage, the foreign investors respond to this offer and accept it. In this method, the parties
to the dispute do not directly enter into an arbitration agreement with each other. In order to initiate the arbitration
process and exercise this option by foreign investors, these individuals must respond to and accept the offer con-
tained in the treaty, in the manner foreseen in the treaty. Jurisdiction to hear the main claim raised by the claimant in
arbitration does not require jurisdiction to hear the counterclaim of the host state. In order for the counterclaim to be
considered by the arbitral tribunal, the arbitrators must establish their jurisdiction for these claims separately, which
means that the counterclaim must be within the scope of the parties’ agreement and consistent with it.

After the investment arbitration tribunal has been granted jurisdiction to hear a counterclaim, the next obstacle
for host states to file a counterclaim is that the subject matter of the counterclaim must be fully related to the
subject matter of the original dispute. To explain the concept of connection and its determining role in deter-
mining the admissibility of counterclaims, this section begins by distinguishing this concept from the factor
of consent. The connection component in determining the admissibility of a host state’s capital counterclaim
varies in international arbitration practice. The lack of a precise and explicit explanation by applicable docu-
ments or existing doctrine of the connection component and its distinction from the issue of arbitral jurisdic-
tion (consent of the parties or the consent component) has created an ambiguous situation in the hearing of
counterclaims in investor-state arbitrations.

In arbitration practice, however, the distinction between the ability to be heard and the jurisdiction of the arbi-
tration center is not clearly stated. Perhaps this is because most arbitrators consider the issue of consent and
communication at the same stage and consider both factors as subsumed under jurisdiction.

Most investment treaties contain references to other laws and treaties. For example, they typically refer ar-
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bitration to the UNCITRAL Arbitration Rules or the ICESCR Convention. By examining the existing arbitration
practice, we find that in order to reach the scope of the parties’ consent and its boundaries in treaty arbitra-
tions, one only needs to refer to the disputed international investment treaties and interpret them in light of the
Vienna Convention on Treaties. Therefore, the laws of the seat of arbitration should not be relied upon solely to
determine the admissibility of counterclaims in treaty-based investment arbitrations.

The formation of treaty-based arbitrations follows a specific process in that the boundaries of the parties’ con-
sent to the host state’s demands, as set out in bilateral investment treaties, are determined by the careful con-
sideration of the language and tone of the bilateral investment treaties. The investor can only reject or accept
the offer in its entirety and has no ability to modify the offer. Unfortunately, few bilateral investment treaties
contain provisions on the subject of counterclaims. However, this does not mean that such claims are generally
not admissible in such arbitrations. Arbitration practice has proven that even in cases where investment trea-
ties do not contain a provision on counterclaims, arbitrators rule on the admissibility of counterclaims based
on such treaties. Just as an investment treaty is the document on which arbitration of claims is based, its text is
also used by arbitrators as a primary source for establishing jurisdiction and admissibility. Investment treaties
often base arbitration on the UNCITRAL or ICSID arbitration rules. Reference to such instruments is the sole
determinant of the procedural law governing the arbitration, and consideration of the text of the treaties always
takes precedence over the text of the procedural law governing jurisdiction.

The second component in the admissibility and admissibility of counterclaims is “connection.” This means that
the counterclaim must be closely related to the original claim raised by the plaintiff. Unlike the factor of con-
sent, which is related to the issue of the jurisdiction of the arbitral authority, the factor of the connection of
the claims with each other is related to the admissibility or, as commonly expressed in domestic law, the abil-
ity to hear the claims. Unfortunately, in the case of this factor, the arbitration procedure has not functioned
effectively and there is no universal standard for determining this component. Some investment treaties state
that the counterclaim must arise from the subject matter of the original dispute, while others state that the two
disputes must arise from a single contract, in other words, the counterclaim must have the same legal grounds
as the original dispute. Others state that they must be exactly the same in terms of substantive and legal basis.
Therefore, there is no single criterion for determining whether the connection between the counterclaim and
the original claim is effective or close. In this regard, two approaches can be seen: one of the approaches re-
quires the identification of the same grounds for the counterclaim and the original claim, in other words, the
formal relationship between the two claims must be established. In the second approach, which is a little more
lenient, it is sufficient for the counterclaim to be admissible if it originates from the same investment. Thus,
given the custom of writing and the purpose of investment treaties, which rarely impose obligations on inves-
tors in order to protect them, by favoring the first approach, counterclaims will in practice be inadmissible.
Although the existence of both components of consent and connection is necessary for establishing jurisdiction
and the ability to hear counterclaims, naturally, examining the connection of the counterclaim with the main
dispute takes place after establishing the jurisdiction of the court and determining the scope of the parties’ con-
sent, and in the first stage, the court inevitably examines the factor of consent. In general, it is recommended
that host governments such as Iran use transparent language in their bilateral investment treaties and explicitly
recognize the possibility of counterclaims in the text of the treaty, thereby preventing, as much as possible, the
loss of their rights in treaty-based investment arbitrations. Examples of treaties such as COMISA, which explic-
itly include violations of the host country’s domestic laws as one of the cases that puts foreign investors in a
position to file lawsuits against them in competent authorities, can be a good guide if Iran had bargaining power
in negotiations with a country. If Iran can include such provisions in investment treaties, it is obvious that due
to the investment-friendly nature of Iran, such a provision will not often be to the detriment of its nationals. In
particular, it does not seem logical to limit the right of governments to make counterclaims in a context where
Iranian nationals are foreign investors.

Keywords: Counterclaim, Treaty-based arbitration, Jurisdiction to hear, competence, Capital host state.




9% ounlee g)liSaslepmw Gyl 50 Joliia gleol 2sb >< S2aial ggan anlisla aolilnaga

\ Al J

oA dunlno @)I;\S—QLO)*O ,5)9‘0)0 ng.ho sleol Z)b

0O "odss s [ gowlsple

VFod-of-W1:yLiwiil | VFoF-11-YQ sy [ YEoF-Yo-YV: 5,555l | VFoF—ol-IY :cblyyo

4 oSz

Jelie leol Gody alld pac 5 sy5ls Moo 51,1 puae sgomo sanlas slosysls 5o

9,83 1y oled Jud cnl 4 (S Condy oS wiiwd lo il lo o oliwe slacdgs
Bl 69ls b b cold) 5Ll jo (2lse (510 Dlgnd Cum Motz )3 Wil o (Sae uf oS
0320 sl Golgz Lol glses b hliie sleol bLS)| Jole 5o 4SS glottw] coill Con 55 5 95000
kol g bl glesl LSl g ()b (215 51,21 5o Jlael L oanlas by s 51 0lygls i 5 9555 52
Sy ol wilizee sl)sdS Sae cwyols il olgd 5o WS e slinl gy 50 | gulS ik
ot Bl sleol 7, oSl (63590 9 Sl slaggls welgd 5 55l ale s (9l e sl H0
—edgs sygls) yemme sadlre slosysls yo Liliie slesl 5 Sl gygls welgh b yiled cwl oo
b sigdy ool 008 o0 Jlocl g S (55138l s oadlae )0 g ydie bg s 039aze 40 (4135 4yle s
sleol &y (Sanw) sloidlr 0k g e 50 rs Madlim aelsd g (539l 5dls8 (0058 )T (w0
Sle @ g5 b (518 a0k s g9l 5o sl canlio BLoy Lo & (2l 0 (6l g o)l Jolie
oo (25 0 IS lo pan aler iz b a5l Wlamlae j 70k (69l b s (e o] (6,8 SIS
9 oo ol chhaie 5 &lSeden pf 59,509, Sl b Canolige 5 ol Jlogl g ks
50,5 S8 Z0uSs )l eds 4y blite les! piwils (ol LB

A3lo s L e g i Mo ¢ Lodiws] sl y gz 0B Lo 5591 ¢ sliin Lo ] 2 suudS 1551

bl (ol o Sigy dpd oSl (giloe slad g 6,58 Sl God g lodlipo Oyl Geds Godn 04,5 (Gadn 0ASLESIS (5150 (semeiily
bl el ety degd o820 s giloo LAS o 58 cuSUle Godm g MoSlim Sylat Gad Gado 05,5 «isbm oSl wlil ¥
hr-nikbakht@sbu.ac.ir (Jskuo 0dicuss)



https://orcid.org/0009-0005-8012-3469
https://orcid.org/0009-0008-4523-6267

(Galmidl Ggananliivlaanlibadgs X smesunlanliSalow el it sleslzsb

-

Aol

Dz 0,5 e )8 ayle s Gljee slocdgd o) s Dl b 0T (ol coble aliuly 4 ssalas i slosygls )
soled o (Sowy sl 355 3550 53900 @z b g plojles oMo Sl aiiid 9 09) 0T b olojus 0lsae slocdgs a5 sl
o §l B riangh 3l B2 45 0dd &z 2 o3> b Lo tdle el .l locdgs olite sleol Ladiiuo Lo cans 1o ¢ b g
Slass aLindS ams g0 j0 &S Sl S e 45 0SS o 0L Sl Jlo Ve glaie b jexe sndlre sl s ygls jo Jolie slesl
slgsles olaxi 3l ams yo aSSul L (Vohryzek-Griest, 2009, 83-124) .ccwl a8 5 51,6 YA soce I b cdgo Jolaze slales!
bl slesl cidgi w0 oz plool plizeed Ll 'crwl aslils ps3 wb) wad jolo gl alopw ol cdgs ais 4y oS
g gyl ol el a4 Slgl,d Ollan! S jeb .ol HIG! LB e jgmo sndleo o )li8alo j sl s ygls 5o
JLl o Oyl Goii ygumneS Hlel a0 255 L (Rachel, 2016, 117-19) Cwl oais 3)lg dxwgs I 50 slo j585 g oLlogsi>
se5xe 0adlae 6138 le w (6lged WAV sluss 105 o Latio s0Vao VoTY iolicw ole jo 0uds jg; o (] jes]) axto flo
20 Gl oas (ylgie "ateinel 5y90 YF g (Saswy Jlo 50 )50 FFY o gt sl 4 0039, Ade aS 000,52,k £gemo;s
dolol 5y90 W) .l 009y (o) IS asle s 2 45 )90 V¥R g dulo p (yljue 9o ais a5 gl 9550 ¥V dogizes sl 0039,
B 0 b &1 5yl 55 Ll 0o 3 31,51 st Silpe 3L 5 5 08 S a5 i i 38155 b 3550 W1 i
Olsee cdgd 2 4y (sl yidon slaa 3l ol ,alb jo el ool "l 0350 (b b 5l o b w4y )lee 4 ol 4855
E (o alsd L5 Glje s g 035y (25 518 dle s W 0l ol selel 50 1520 0ulS g9, S cedls b g o)l
£55 ol o olized ums ol plalys plis 1o |y 1 0T &S b g brss lite slesl 25k Lol 035 ol b o 5o 1, lalys
5 65 ol Bl ool 2, o 1o s 85 S sy & B e 3] S il 55 il il ] ol g5l 5

sl 00y JSeiion g5les 435S ol g el S sl ol 3Ll 5 i 5 i Yo
2 1 s3 Com Mo aSl I g g Sk 353 Com Mo ST Lo @ ligls 0y s Cadle a4y 3955 5 o8 &S cenl pa
Dol as o Lol g b Julize ool Bl s casnle as 539 31 i 0,5 31, bt ool Sy ol a5 Sotens
s o b Lol ol 5 Mo G (55 sl b £l okl it sleo] Sy i ol &0 53
b3, Gl Grmghy ool gl Cond 0 ) o ol (605 S slie g 4950 saplas 138 ele s slosygls ol Eluw 4
Sgdia a3 9,5 0 4B ) 3590 Jilie slesl oy LYo 05 Si il So Olsie @ plalss Lol slses g bl gleol
y el i aelsd g 03158 0,55 10 craizmad § 90,5 (el 5 oS Ao ol 4o ihanie 5 Sl S OIS I 1T &ged U
oy 3 395 o 43513, ol Jole Sl oo by (53818 1 b b5 o & g o 53 il 5530 albs ol 13
S50 Mol e aelsd g ey olsd 0 aST b (53510 lgs Coumdao amil 10 5 j97e oslre slagsysls 4o (815 31,1 Lols
s ol o (5518 g 31 s anld g Glygls (slo Vol 2 4S5 L aS wus padles ol 50 59,5 00 18 dloe
Slosl 5 s o S 4 b Sey 53 oo @lie Jolad sl 55 Blite sles] gloiial dine) 3 oaiS g
2L oog 5l Sl s 3550 1) e egbge Cu Mo olils eSie armslelS YA ssle 4 £l b wenSol (9l slaglgns
oo idu 5o &S soles o Lol dlSeden 60,50, b (Ol slocdgs Ll slesl pog (55138 ele s b bLS))|
5 535 Bl sleol £lotol 13 45 o5 alins 0T 51 ot U 5 ol & 3538 51 i S 28,65 com 1,5 (o9l b (51
Syl e g 30 5 Sdise a1 oy Mo o] Al s 5l 45 sl ool glses b il sleol bl Lae
99 ol Golds L aSS o 0, 1y blae gleol g yolo blise gleol gloiwl pae 13 559l slo olgs joS3e slses 9 o bLI)]

3,5 W8l s gy ol 53 5108 ale o g5l gy Jele

1 Invstmnt Policy Hub, Investmnt Dispute Settlement Navigator, updated as 31 December 2025.

2 UNCITRAL

3 Unknown

4 https://uncitral.un.org/



https://uncitral.un.org/

9% ounlee g)liSaslepmw Gyl 50 Joliia gleol 2sb >< S2aial ggan anlisla aolilnaga

Diliie gleol U ol lged wbuws! 3yl b2 (LG Jums )

Sl Obsae slocdgs oly s o som @le (JlES slged ) (S pogas 10 55l ak o y5ls Olns Com Mo 1>l 5l
pothe o gl il Slol Glges g9b50 b bd e JolS job 4y hlitie gleol ggbge b oS ol ol Jilite sleol 2,k
Sl ol dole b poghe ool nled olo b e ool Blie glaleol ils gloiul LB 50 0T 00iiS sd (25 9 bLS)|
ol s glyls Ll o sl 5900 dugy 50 dsle ps Lo g blite slesl glotwl cadilB 1] 4o bLS )l addge 00,5 0
215) 6agls oMotz b ol led g bLS,1 ablge 5l 9250 10,558 b g Jloel LB slowl bosgh oo 5 383 S pie
S 0Ll el 03,51 300y IS e =g slasygls jo Jilie slesl glotnl jo 1) ogre Comidy (Cols; adlse b b b
B ol ped LB 50 (o9l » Coldy ablge) wwSl ug g wnSol 5yl Al gyl sl Gl oMo iz oS
99 Hedl o slosygls 5o Gbime g bl gleal (ody b glotwl colils o )0 IS j5b 400,50 51,8 (w0 0590
Uolite sleol (1 551 aBylee sl o0 azgi looyT a5 65l drgy yo Jolite glalesl glatul sl a5 Lyl il aolool ailse
2ol ansls Glal slges b (Seoi bLil b Jilitie gleol (V (comdo o) aisly ooy o)y byl (81,5 03gumme yo by

(Nikbakht, et al, 2013, 20) .(& lLeiw] coblE Cmy)

63910 S Vo a3l (ke o Syl g ) -

lses blses ol b oF glatl g Jolite sleol pogs S35 (sl oS w pMel ol o 4y Sz (65002 § ol S 1 055 50
0ol Oygo @ bl slesl s8] 4y 5l 8l o Slamlas ,u S sboggls ST 0 anl atsls Soo 5 blsyl Lol
Slep jo blaie sleol ojlge i o oS Cawl Jbls ul dy wuld GaSew ful Ll SgSanco Ll diiss pal g 05 cod A0
sy o S g g G B ol L 5 Ll s el o a0 505 5 995 m 5, (S Mas 51,51) pesysls sl Al
S e 5 dile 3,30 (9l 01323) sl i 5 & 5 53 b ol 51 & S35 byl ol LLAS | 15 o0 3 b
azse j Dl eals 18wy 0590 o as |y Lol slaes g biliie sleol oy bLS,1 alio 19,0l 45 Blagyglo 51 oS Sluxs Lo

el Hlgsd Jls Jole ol S 5 65 3590 50 g a9, S
S5 e jlae o sl g Sl oael Gl @ oo L2)giS o (lg8 jo Lol lses 5 blite sleal o BLS,I 5550 50
o5 3yge o Loyl 1y blite slesl glotl clo ailge 5 oSo oll e aopols ol 038 VY sole Jlio gl ¥.comsl oo
ol VY ssle S oy o aSS L Lol 85l00 9939 o mad iz ol 6ysls sl 40 &S Wiz, .l e Lol lsed g
S 085 sle 5 olil (opols pllas 55 (Sheo o hcnsls )l |y ol iz 55 609l 9590 59 OlgS (o0 (S syl
5 Elotiwl pae 5,8 S8 Cowdl @ pBaiunss Sl (B p GlSEEE by oMo § bLS) con glo wylas 5 BT e
g 4y aS odds iyl elbs sloaliwg 31 S wlie 4 ol ul o8 IS Gaim wlusl jo Sl 4 ls s Ca Mo pac I3
s 531 fasly o5 53 0y anlil 4 gm0 4 lges a5 0yl o lebl aSL WS e i Liemle |, plalss gleol oailys o

5. Connection Factor

6. Close Connection

oS5 g 0uSihs gt gk dlowa (" Llite glaeo” i ol dumo (5.0 ol o o Llize lesl oIS 5 coplo Logas o i axlls gl .V
(1790 Oliecs) 00 o)los o Mloll ey Fpio alzmo Mol God Aol (o Slszs o Jliie slses" (o razmo / (1FAY Glincs)) FF 0)los o5

Rl W osle digas sl el ylb s5led b Lol sloes bLS)I HBT g 05 rondiio 00iST oy &y 4 o6 11V Oguao Siko (awpdlo ool 5556 51 (6,500 0ls0 A

Gy sl el s aolsl I 3T jo Lol slges 45 595 0 4ol 250l jo wil Lice G shlo b s Lol loes b ST lges ool " 10,05 0 olo e56

Slitcs 45 313 o e pogas ol 33 1K1 IV VIV o)l augy g (sl digas sl il il BT LUT 5 LS, paie @ lse 51 50 13 55 s,

923 a5 Cewl ool 1WIF Jlo Oiian jlael G656 Oy pio Bl 5 1V Jlo Ogaao Sowo jgel 40 OMi] g ogac slo 080l wyols ol 55568 YF oolo juo 51

25 4900 e 9 Sy 50 (5520 99 2 4 Wb oy T bLi,l Blod a5 o5ols g ol gloiw] fol5 05,5 aolsl ls 920 a0 Sy s3] 15 Ggpde a5 jluce!

wled polo diio o) 5o gl slasel s5005 3550 43 Gapoio CaosSxo




D

sebite & 3 Cadle g Jrol a0 (Socwy jo odlo b cdge ale sll cygm (93 4665 2 50 o8 (Matin Daftari, 1999, 249)

Sy Lo 5 3l (2553 55 a5 s (SDAMS, 2014, 456) il 53,5 5 55 Sy 310l 1y (530 31 ool Il
WA S syl ol e5l8 (Derakhshannia, 2013, 25) .ol sois JSB uled b o oo 9 00,5 8,20 oy cin s b 1

(Galmidl Ggananliivlaanlibadgs X smesunlanliSalow el it sleslzsb

sl I 35 ] el 0 S5 wlgn g ol s s59lis Lol 4isls y Sorms wlge 4 pgms Jusid 5| pgms Canrs 3 50
Jole diged 1) (Sowy @le 3590 50 Jg 30,5 (oo polio lged 5, 41,8 o 8955 panseds § b g0 40 (sl pl )90 40 oS
Masl legs 51a8alo s (59l yo «glozwl Cubly 5 «lges (o ,ndon bia jogas 15 .05d o jolo glaiuwl pae )|,5 (bLS)]
ol slges bLS,I 1 dew xS o aligd ol )0 gy e 1wl 0uls osliiwl pgs ZMasl legs ol ul (ol Slaol jo 9 gl
43,5 15 s caiSelr Sopo & (G pis L) Iy iy 5 (Eloial pas L) glotal Sl s5ls 50 o ol blite ool L
b oMo )18 eMhol wog Con gd90 9ls 4 o o T ol 3game g b b (515 xS o Sos Bk 5l g eads
] oads (B 5 Cewlio oMo pue

aSlego Slaalee jo S5 1958 b diew 90 53 Cawl Swen bLS,1 Jole &g s jeme sadlre g 1880k o slvsygls o
2 oo S a0ael Jloel 5o (oxw (52910 0l323) 9l (63,150 iz 50 69l Gl 2 S selgB )0 5,500 g syl S Ao s
Sl lsd g lged b s o sliwl 1 S g )3 48 (63,150 59 o85T g 0 oo AL el I 1) log)T 51 (5. 9 Saledse soliw] (i
bl Jele x5l ol LG by 423l 352 bLS)| ol Oliee 5 blie gleol s Lol (glses bLI)I 0)ly0 (o2l O 2
b b bLS, Jele oo s 3959 51 Ju8 Loms o )8 Joe SMo Iy blite slesl g Lol slges o KSBS abaly g « oo
oy bl ssles gloitas] Colils G d Loyl Jole cons] pama piuoMo pol o &S ol Jale GY5 45 55 5las
2ol 5 03900 laz bl3yl Jole 51 1) Hlad camduo Gy 953 (Sawwy delgd Ar osle jo g mwSols el (o olgss 0sS o0
"oyl oMo Plawo a4 sy e «bld)l dddgon oS o)ls

Lo glses 0,0y olszd (Sny aelsh A+ 03le Consl aidly Copblih g banny 2ludsB g alasly & 1,0 &5 1o 09> aliozr 5|
e 0l 3l ol 4 pile leps a8 ol SouSs a4 acd SLLaB jo LuSy 09 9 by, SSI e 4 a4y @Blgll Bl
] 33l (ol s Slge alaz 3l osle ol el o 2,b sl p3Y bl g il slges aolBl 52 a9 (o At oole .0isly
il oilss 99,5 51,8 gapaz (slses plalss audge )3 S ams o |y plSwel l gl &y oilsS (sl gl o B SIS s STz
oolaswl slp uled sauaz > colo 4 Lad |y el plalgs Llae jo il ly 35T ol sl p OWST )0 (659,m cales oS
ail Gles camMo jo Wb blie glaes aSiyl Jol by 1o o a3V 1) b 90 Av oole ;3 (lgns (o ydls ool s )b ol 5l
by g9l OLI32 5:8 j5b 4 90,8 LSI (Lo ju8 ppod 4y Av oole .ol Lol lses b puiiine bLS,1 50 aSST pgo b1 g
M 5 535 5es B 5 s |y b 39 o] Al s 355 Slowansd e 3] Ol 358 55 Lol 1l 00,55 ol

9 BLS1 38l sl S350 08 iy 5 4 5 s ST 9l s g’ liadpio aele Slisgy 5 S 5y00 4ele Kol 3o ol 50 o5 (53,505, 8
el dil S sanlre o o slosygls 3j50 40 sosate T iz s

Saluka Investments B.V. v. The Czech Republic, UNCITRAL (https://www.italaw.com /cases /961)

Sergei Paushok et al v The Government of Mongolia, UNCITRAL, Award on Jurisdiction and Liability, 28, April (https://www.italaw.com/

cases/816)2011

10. Subsection 3. Counter-Claims Article 80: 1. The Court may entertain a counter-claim only if it comes within the jurisdiction of the Court and
is directly connected with the subject-matter of the claim of the other party.

2. A counter-claim shall be made in the Counter-Memorial and shall appear as part of the submissions contained therein. The right of the other
party to present its views in writing on the counter-claim, in an additional pleading, shall be preserved, irrespective of any decision of the

Court, in accordance with Article 45, paragraph 2, of these Rules, concerning the filing of further written pleadings.

3. Where an objection is raised concerning the application of paragraph 1 or whenever the Court deems necessary, the Court shall take its deci-
sion thereon after hearing the parties. (RULES OF COURT (1978)
ADOPTED ON 14 APRIL 1978 AND ENTERED INTO FORCE ON 1JULY 1978).
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11. Except as the parties otherwise agree, the Tribunal shall, if requested by a party, determine any incidental or additional claims or counter-
claims arising directly out of the subject-matter of the dispute provided that they are within the scope of the consent of the parties and are
otherwise within the jurisdiction of the Centre.
lopdiins a5 Jolio by SLET sloleo] b o (s9led i b 1 S0 Lol g0 40 Slapo il 00,5 cdidlye (6,500 55k 0 e sb &5 50l sl 4

il jSe Com Mo )3 500 Oylee & 5 b b (815 00900 10 45Sie syles aSy] o by e 0,5 ABlsS (S jud dil S £9.590 5 56

12. For example, in cases cuch as Saluka Investments B.V. v Czech Republic, (2004). UNCITRAL, Decision on Jurisdiction over the Czech Re-

public’'s Counterclaim, https://www.italaw.com/cases/961, (Accessed 19, October, 2023) and Sergei Paushok et al v The Government of

Mongolia (2011). UNCITRAL, Award on Jurisdiction and Liability. https://www.italaw.com/cases/816, (Accessed 21, September ,2023)

13. As a result, two conditions must be met for an ICSID tribunal to entertain a counterclaim: (i) the counterclaim must be within the jurisdic-
tion of the Centre, which includes the requirement of consent, and (ii) it must “aris[e] directly out of the subjectmatter of the dispute”, the
second requirement also being known as the “connectedness” requirement. Essentially, the second requirement supposes a connection
between the claims and the counterclaims. It is generally deemed an admissibility and not a jurisdictional requirement. Metal-Tech Ltd. v.
Republic of Uzbekistan, paragraph 407.

14. Oxus Gold v. Republic of Uzbekistan, UNCITRAL (https://www.italaw.com /cases/781)

15. Antoine Goetz et consorts v Republic of Brundi, ICSID Case No. ARB/95/3, Award, 1999 (https://www.italaw.com /cases/508)

16. «(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an investment, between a Contracting State (or

any constituent subdivision or agency of a Contracting State designated to the Centre by that State) and a national of another Contracting
State, which the parties to the dispute consent in writing to submit to the Centre. When the parties have given their consent, no party may

withdraw its consent unilaterally”...
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18. In his statement of defence, or at a later stage in the arbitral proceedings if the arbitral tribunal decides that the delay was justified under
the circumstances, the respondent may make a counter-claim arising out of the same contract or rely on a claim arising out of the same

contract for the purpose of a set-off.
19. The respondent may make a counterclaim or rely on a claim for the purpose of a set-off provided that the arbitral tribunal has jurisdiction

over it.
20. United Nation Commission on International Trade Law, “Report of the Working Group on Arbitration and Conciliation on the work of fiftieth

session”, New York branch press, 9-13 February, (2007), 31
21. the respondent may make a counterclaim in connection with the factual and legal basis of the claim or rely on a claim for the purpose of a

set off against the claimant
22. COMESA, Investment Agreement for common investment area, (2007), Art.28 (9): A Member State against whom a claim is brought by a

COMESA investor under this Article may assert as a defence, counterclaim, right of set off or other similar claim, that the COMESA investor
bringing the claim has not fulfilled its obligations under this Agreement, including the obligations to comply with all applicable domestic

measures or that it has not taken all reasonable steps to mitigate possible damages.
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23. International Court of Justice (ICJ)

24. Permanent Court of Arbitration (PCA). (See to read more: Nikbakht, 1402, 231-245)

25. https://www.icj-cij.org/rules

26. Direct Connection

27. Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Bosnia and Herzegovina v Serbia and Monte-

negro, Dissenting opinion of Vice President Weeramantry, (1997)
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47. Saluka Investments B.V. v. The Czech Republic, UNCITRAL (https://www.italaw.com/cases/961)
No 9: In accordance with the amended timetable, the Claimant filed its Memorial on 15 August
2002. In its Memorial the Claimant explained that the claims being submitted to arbitration
arose out of events consequent upon the reorganisation of the Czech banking sector after
the centralised banking system of the Communist period had come to an end. ........

No 10: Subsequent events resulted, so the Claimant asserts, in the forced administration of IPB and

the subsequent sale of its assets to another of the four major Czech commercial banks,
Ceskoslovenska obchodni banka, a.s. (“CSOB”) ......

48. Westinghouse Electric Corporation v. Iran, Case No. 389(10 May 1985), Iran-U.S. Claims Tribunal Reports, Cambridge University Press, vol.
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49. American Bell International Inc. v. Iran, Award No. 255 (19 September 1986), Iran-U.S. Claims Tribunal Reports, Cambridge University Press,
vol. 12, pp. 17-238
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51. Ibid.
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53. Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, P 565.
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59. Andra Steingruber, “Antonie Goetz and Others v Republic of Burundi: Consent and Arbitral Tribunal Competence to Hear Counterclaims in

Treaty-Based ICSID Arbitration", case comment, ICSID Review 28, No. 2, )2013(, 299
60. Spyridon Roussalis v. Romania, ICSID Case No. ARB/06/1, Award, 7 December 2011 (https://www.italaw.com/cases/927)
61. Ibid at 866. “It is not disputed that Respondent expressed its consent to arbitration in the BIT and that Claimant accepted Romania’s of-

fer to arbitrate. Contrary to Claimant however, Respondent considers that such consent included consent to arbitrate counterclaims. Whether it is so must be
determined in the first place by reference to the dispute Resolution clause contained in the BIT. The investor’s consent to the BIT’s arbitration clause can only exist

in relation to counterclaims if such counterclaims come within the consent of the host State as expressed in the BIT.”
62. Metal-Tech Ltd v Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award, Oct 4, 2013 (https.//www.italaw.com/cases/2272)
63. Ibid at 409. “In treaty arbitration, consent is achieved by the respondent State making an offer to arbitrate when ratifying the investment

treaty and the investor accepting that offer in principle when filing the request for arbitration. The scope of the State’s offer is defined in the investment treaty,
in particular in the dispute resolution clause of that treaty. When he initiates an arbitration under the treaty, the investor accepts the offer within the scope defined in

the treaty. If he chooses to resort to ICSID arbitration as one of the dispute settlements options in the treaty, the investor also accepts the conditions set in the ICSID

Convention and Arbitration Rules.”
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68. Metal-Tech Ltd v Republic of Uzbekistan, ICSID Case No. ARB/10,/3, Award, Oct 4, 2013 (https://www.italaw.com /cases/2272)

69. Minimum Standard of Treatment

70 The next question then is whether the counterclaims “concern an investment”. The definition of the term investment is found in Article 1(1)
of the BIT. It includes a legality requirement. As the Tribunal has concluded above, the Claimant’s “investment” does not meet the legality
requirement and thus does not constitute an investment in the meaning of the BIT. In other words, the State’s offer to arbitrate did not

extend to this

“Non-investment” and the investor’s acceptance included this limitation.
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1. INTRODUCTION

In recent years, climate change has become one of the most significant global challenges, one whose mitigation
requires comprehensive policymaking and broad international action. The European Union, as a pioneer in cli-
mate policy, introduced the European Green Deal in 2019, targeting a 55 percent reduction in greenhouse-gas
emissions by 2030 relative to 1990 levels and net-zero emissions by 2050. In pursuit of the Paris Agreement’s
goals and this target, the EU designed and, in December 2023, adopted the Carbon Border Adjustment Mecha-
nism (CBAM). CBAM functions as a tool to reduce the risk of carbon leakage and complements the EU Emissions
Trading System (ETS), gradually replacing free allowances within that system. By imposing costs linked to em-
bedded greenhouse-gas emissions on imported goods — iron, steel, cement, aluminum, electricity, fertilizer, and
hydrogen — CBAM pursues goals that include supporting European producers, reducing unfair competitiveness,
and creating incentives for emission reduction in third countries.

Since its inception, CBAM has faced widespread criticism along two main lines. First, the imposition of reporting
and financial obligations on third-country producers may generate trade barriers and legal disputes within the
WTO framework. Second, energy-intensive exporting countries such as Iran will be directly affected, particu-
larly in sectors such as iron, steel, and fertilizer. According to World Bank reporting cited in the study, these
countries must face rising export costs and environmental pressures resulting from the mechanism; the lim-
ited reporting capacity of raw-material producers and the absence of domestic carbon pricing further impose
extensive financial obligations on exporters of final goods and on raw-material producers in the countries of
origin.

CBAM’s reception outside the EU has been openly contested at the level of regional blocs. The Shanghai Co-
operation Organization’s Samarkand Declaration (September 2022) called for an inclusive, non-discriminatory
regime grounded in voluntary climate action and opposed this EU policy, characterizing it as a form of tax on
imports of high-carbon products. BRICS, in joint statements issued at several official meetings — particularly
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in 2023 and 2025 — has stressed the need to avoid unilateral trade measures justified by climate concerns, to
respect the principle of common but differentiated responsibilities, and to strengthen developing countries’
capacity for a green transition. In response, the United States, Canada, New Zealand, and Japan are designing
similar mechanisms; countries such as Turkey, Thailand, Indonesia, and Vietnam are seeking to protect them-
selves from CBAM’s negative consequences by establishing carbon-pricing systems; and South Korea and China
have been strengthening their existing pricing systems.

Prior research has addressed various dimensions of CBAM. UNCTAD’s 2023 report indicates that this policy can
lead to higher export costs for exporters of energy-intensive goods. Other studies in international trade law
have examined CBAM'’s potential conflict with fundamental WTO principles, including national treatment and
non-discrimination, while studies in international environmental law have noted that the mechanism may con-
flict with the principle of common but differentiated responsibilities embedded in the Paris Agreement’s legal
framework. Persian-language scholarship, including Article by Piri and colleagues, has also examined this mech-
anism. This study positions itself within that body of Article while claiming a specific contribution: a review of
WTO Appellate Body jurisprudence combined with an analysis of the extraterritorial obligations involved in ap-
plying this policy a contribution the article identifies as filling a gap in the Iranian research literature on CBAM.

2. PURPOSE

The aim of this research is to examine the EU Carbon Border Adjustment Mechanism in detail and to analyze its
legal challenges from the standpoint of compatibility with states’ WTO obligations and their climate obligations
under the UNFCCC and the Paris Agreement. The research also seeks to offer practical strategies for reduc-
ing the mechanism’s negative effects or adapting to it, with particular attention to the position of developing
countries such as Iran.

3. METHODOLOGY

This study is based on a library research and document analysis approach. The main sources used include of-
ficial documents of the European Union, international legal texts, academic articles, and specialized reports. Ef-
forts have been made not to merely describe and repeat previous literature, but to provide critical and practical
analysis regarding the implications of the implementation of CBAM for third countries, particularly Iran.

On this basis, the study organizes existing criticism of CBAM into three categories, examined in turn in the find-
ings: the exercise of extraterritorial jurisdiction; CBAM’s evaluation from the standpoint of international trade
obligations; and CBAM’s evaluation from the standpoint of climate obligations. The study closes by setting out
proposals addressed to developing countries in general and to Iran in particular.

CBAM’s structure and obligations. CBAM operates in two phases. A transitional period ran from 1 October
2023 through the end of 2025, during which importers were required only to submit quarterly reports on the
greenhouse-gas emissions embedded in their imports — import volumes, actual or default emission values, and
any carbon price already paid at origin — without any financial adjustment obligation, though failure to report
could still trigger penalties. The definitive period, beginning in 2026, requires “authorized declarants” to file an-
nual declarations (the first due by 31 May 2027, for calendar year 2026) and to purchase and surrender CBAM
certificates corresponding to embedded emissions, net of any carbon price effectively paid at origin. In parallel,
free allocation of ETS allowances for CBAM-covered sectors is being phased out, reaching zero by 2034. Cer-
tificate pricing differs from the EU’s internal ETS: rather than being drawn directly from auction results, it is
calculated as a weekly average of ETS auction prices, keeping prices current while smoothing volatility. Unlike
a cap-and-trade scheme, CBAM sets no overall ceiling on certificates and does not allow importers who over-
purchase to resell to other importers, although the European Commission may repurchase up to one-third of
surplus certificates on request. Where actual emissions cannot be reliably determined, “default values” apply
calculated from the average emission intensity of the worst-performing EU ETS facilities for comparable goods




Homepage: https://lawecon.um.ac.ir >< Encyclopedia of Economic Law Journal

a methodological choice the study identifies as a recurring source of disadvantage for exporters from countries
lacking robust monitoring, reporting, and verification (MRV) capacity, since the resulting estimates tend to ex-
ceed actual emissions and inflate the financial burden on exporters unable to substantiate lower figures.
Extraterritoriality. A central analytical contribution of the study is its disaggregation of the “extraterritoriality”
critique routinely leveled at CBAM. Applying the threefold doctrinal distinction outlined in the methodology, the
study finds that CBAM does not constitute an exercise of extraterritorial jurisdiction in the strict sense: its legal
basis is EU domestic law rather than an international treaty or customary obligation binding on third states; its
requirements are triggered only when a foreign producer voluntarily chooses to access the EU market, rather
than being imposed independently of that choice; and enforcement occurs exclusively at the EU’'s own borders,
through customs and domestic regulatory bodies, without any enforcement apparatus operating inside third
countries. On these grounds, CBAM is more accurately characterized as a measure with extraterritorial effects
what the doctrine terms a “territorial extension of regulation” rather than a direct assertion of extraterritorial
jurisdiction. The study nonetheless concludes that this technical classification does not neutralize the underly-
ing concern: by conditioning market access on compliance with EU-specific MRV standards, CBAM functions as
a de facto vehicle for exporting EU regulatory standards, pulling the Paris Agreement’s bottom-up structure of
nationally determined contributions toward something closer to a top-down requirement for foreign producers,
and sitting uneasily with the principle of permanent sovereignty over natural resources.

Compatibility with WTO law. The trade-law critique is organized around three GATT provisions. Under the
most-favoured-nation principle (Article I), CBAM’s cost differentiation by embedded carbon content risks
discriminating among WTO members in practice, disadvantaging countries that lack advanced decarboniza-
tion technology or infrastructure. Under Article II (tariff bindings), there is a risk that certificate costs passed
through to exporters could push the effective financial burden beyond the EU’s bound tariff ceilings as carbon
prices rise with tightening climate regulation; because importers pass this cost downstream, it ultimately falls
on exporters, who must either absorb it through lower prices or lose access to the EU market a burden the
study treats as inconsistent with GATT’s transparency and predictability norms, and one that has driven much
of third-country opposition. Under Article III (national treatment), the persistence of free allowance allocation
to EU domestic producers even as it is phased down means the carbon cost is not yet borne equally by domes-
tic and foreign producers, so the study concludes CBAM cannot currently be considered fully compliant with
national-treatment requirements.

The EU’s principal defense rests on GATT Article XX's general exceptions, particularly the provisions protecting
exhaustible natural resources and human, animal, or plant life and health. The study traces the Appellate Body’s
evolving interpretation of Article XX through its two anchor cases. In US - Shrimp (1998), the Appellate Body
read “exhaustible natural resources” to include living species under threat, opening a path to environmental
objectives such as emissions reduction; critically, it also held that a unilateral environmental measure escapes
the chapeau’s prohibition on “arbitrary or unjustifiable discrimination” only where the regulating state has made
a serious, good-faith effort to negotiate with affected exporting countries before imposing the measure a re-
quirement the United States had failed to meet. In Brazil - Retreaded Tyres (2007), the Appellate Body accepted
the legitimacy of Brazil's public-health and waste-management objectives and therefore inconsistent with the
Article XX chapeau, despite the underlying policy being “necessary” in principle establishing that even a justified
objective fails if implementation is uneven.

From these precedents the study distills three conditions on which a successful Article XX defense of CBAM
depends. The first is necessity and proportionality: the EU must show that no less trade-restrictive alternative,
such as bilateral climate-cooperation agreements, could achieve an equivalent effect. The second is non-dis-
crimination and procedural fairness: reporting and verification obligations must apply equivalently to domestic
and foreign producers, with a genuine opportunity for independent verification. The third is engagement and
flexibility: the measure must follow real negotiation with affected exporters rather than unilateral imposition.
Measured against these conditions, the study finds CBAM’s position precarious the continued, if diminishing,
free allocation to EU producers weakens the non-discrimination claim, and the absence of substantive bilateral
or multilateral negotiation with developing exporting countries prior to CBAM’s adoption raises serious doubt
about chapeau compliance, even though the underlying environmental objective would likely satisfy the thresh-
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old necessity inquiry on its own. The study characterizes the resulting tension as a conflict of goal-oriented
norms between the trade and climate regimes rather than a direct rule-against-rule conflict, since GATT Article
XX already provides interpretive room to accommodate environmental policy; the open question is one of im-
plementation, not of any inherent incompatibility between the two regimes.

Compatibility with climate law. Turning to the Paris Agreement, the study’s central finding is a tension between
CBAM and the principle of common but differentiated responsibilities and respective capabilities (CBDR-RC),
treated here as part of emerging customary international climate law and as the normative foundation for an
equitable distribution of mitigation burdens. CBAM applies a uniform carbon cost based solely on a good’s
emission intensity, without regard to the exporting country’s level of development, technological capacity, or
historical contribution to cumulative emissions a design the study reads as standardizing climate obligations in
a way that conflicts with CBDR-RC and with the Paris Agreement’s bottom-up, nationally determined structure.
This concern is not unique to the study: a joint 2022 statement by Brazil, India, China, and South Africa explicitly
condemned CBAM on CBDR-RC grounds, and the study cites UNCTAD’s 2021 analysis as reinforcing the same
point.

The study situates this critique within a broader theoretical frame, invoking the Environmental Kuznets Curve
to argue that the relationship between economic growth and environmental quality is non-linear: developing
economies typically pass through a period of rising pollution before reaching the income and technological
threshold at which decarbonization becomes feasible. A policy like CBAM, by raising the cost of exports from
countries still in that earlier developmental phase, risks delaying their transition to that threshold — potentially
undermining both their economic development and, paradoxically, the long-run global environmental objective
CBAM is meant to serve, unless paired with adequate financial and technological support.

Political-response evidence. The study also draws on Otto (2025), an analysis of political responses to CBAM
across 32 countries, including Iran. Across the sample, every country examined showed at least one identifi-
able policy response; the most common was policy acceptance (24 countries), followed by opposition (22) and
cooperation (15). Opposition has remained persistent since CBAM’s announcement in 2019, whereas cooperation
and acceptance responses became more common mainly after the European Commission’s July 2021 proposal a
pattern the study reads as evidence of both sustained resistance and a simultaneous “Brussels Effect,” in which
countries adjust policy in anticipation of CBAM’s market-access consequences even without a binding interna-
tional agreement requiring them to do so. Examples cited include EU-candidate countries (Albania, Bosnia and
Herzegovina, Montenegro, North Macedonia, Serbia, Turkey, Ukraine) adopting emissions-trading systems, and
Egypt and Indonesia adopting carbon pricing.

Implications for Iran. Given its reliance on exports of energy-intensive goods, Iran is identified as directly ex-
posed to CBAM, with the scope of exposure likely to broaden as EU climate policy moves toward covering ad-
ditional industrial sectors by 2030. Iran’s limited domestic MRV infrastructure leaves it dependent on EU default
values calculated from the worst-performing tenth of comparable installations values the study characterizes
as functionally punitive and capable of significantly eroding the competitiveness of Iranian steel and cement
exports in European markets. Sanctions are identified as a compounding constraint, restricting Iran’s access to
international climate finance, including the Green Climate Fund, and to clean-technology transfer, while also
limiting its participation in joint reporting and pricing arrangements.

CBAM represents an unprecedented attempt to fuse trade and climate policy within a single instrument, but
that fusion generates layered legal tension between two regimes not originally designed to operate together.
From a trade-law standpoint, the study leaves open serious questions about CBAM’s compatibility with WTO
obligations: non-discrimination and national-treatment principles are strained by a design that, for now, still
grants free allowances to EU domestic producers while requiring foreign producers to purchase certificates
outright. GATT Article XX offers the EU a plausible route to justification, but the chapeau’s requirement of non-
arbitrary, non-discriminatory application — as interpreted through US - Shrimp and Brazil - Retreaded Tyres —
remains the decisive test, and the absence of meaningful prior negotiation with affected exporters leaves CBAM
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exposed to challenge.

From a climate-law standpoint, the principal tension is with the CBDR-RC principle underlying the Paris Agree-
ment. By applying uniform emissions-based costs irrespective of a country’s development level or historical
responsibility, CBAM functions, in the study’s assessment, as a form of climate-obligation standardization that
cuts against climate justice and against the Agreement’s bottom-up architecture. The study frames CBAM less
as areward for genuine climate ambition than as a new form of environmental conditionality attached to market
access — a mechanism through which the EU transfers part of its own mitigation costs onto trading partners
while setting aside the principle of historical responsibility. At a structural level, this tension is attributed to a
deeper mismatch between the two regimes: the trade system rests on reciprocity, transparency, and market
competition, while the climate regime rests on global public-good logic, cooperation, and asymmetric obliga-
tions. Absent a coordinating mechanism between the WTO and the Paris Agreement/UNFCCC institutions, the
study expects this friction to persist and to recur as other jurisdictions adopt comparable mechanisms.

On this basis, the study proposes recommendations at two levels. Internationally, it calls on the WTO to de-
velop transparent guidelines specific to carbon border adjustment mechanisms, to require mutual transparency
in their design and implementation, and to establish joint monitoring arrangements with the Paris Agreement
framework and the Green Climate Fund, so as to draw a clearer line between legitimate climate action and dis-
guised protectionism.

For Iran specifically, the study recommends a combined strategy of technical adaptation and diplomatic en-
gagement. On the technical side: building a national MRV system aligned with international standards, to secure
recognition of Iranian emissions data and avoid reliance on punitive EU default values; establishing a domestic
emissions market or green tax to price carbon realistically while generating revenue for clean-technology in-
vestment; and introducing carbon labeling for export goods to strengthen Iran’s evidentiary position in trade
and climate negotiations. On the diplomatic side: pursuing access to Green Climate Fund financing and tech-
nology-transfer channels; building coalitions with similarly situated exporters such as India, Indonesia, Egypt,
and Brazil to raise equity concerns institutionally within the WTO and at COP negotiations; and opening direct
technical dialogue with the EU to secure recognition of Iran’s national emissions data. The study explicitly flags
sanctions as a constraint complicating each of these channels, and suggests regional platforms — the Economic
Cooperation Organization, BRICS, and the Shanghai Cooperation Organization — as partial, depoliticized av-
enues for technical cooperation in the interim. In the longer term, the study argues that active participation in
efforts toward a global carbon-pricing framework would serve Iran’s interests better than confrontation alone:
reducing inter-country inequality, limiting the fragmentation of international climate policy, and preserving ac-
cess to global markets, technology transfer, and energy-efficiency gains.

Keywords: European Union Carbon Border Adjustment Mechanism, Carbon Leakage, Climate Commitments,
Extraterritorial Effects of Regulations, World Trade Organization.
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9. European Green Deal
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EU Law. American Journal of Comparative Law, 62(1), 87-126; Leonelli, G. C. (2022). Exporting the EU Climate Regime: The CBAM, Extrater-

.ritoriality, and the ‘Brussels Effect’. European Journal of International Law

32. WBG, The Trade and Climate Change Nexus
33. United Nations Conference On Trade and development (UNCTAD)
34. UNCTAD, A European Union Carbon Border Adjustment Mechanism : Implications for developing countries.
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35. General Agreement on Tariffs and Trade (GATT), WTO | Services - CBT - Basic Purpose and Concepts - Most-Favoured-Nation Treatment - Page 1
36. General Agreement on Tariffs and Trade (GATT),Art 2. https://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf
37. General Agreement on Tariffs and Trade (GATT),Art 3. Glossary - national treatment, World Trade Organization, https://www.wto.org/

english/thewto_e/glossary_e/ national_treatment_e.htm
38. (chapeau)



https://www.wto.org/english/tratop_e/serv_e/cbt_course_e/c1s6p1_e.htm
https://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf
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EXTENDED ABSTRACT

The escalating global crisis of environmental degradation, driven by industrial activities and anthropogenic
pressures, has resulted in pervasive pollution and significant negative externalities that burden ecosystems and
societies. In response, economic theory and policy increasingly advocate for “green taxation” as a crucial instru-
ment to internalize these environmental costs, thereby incentivizing cleaner production methods and sustain-
able resource management. However, the efficacy and legitimacy of green taxation are intrinsically linked to
the establishment of robust environmental governance frameworks. Without ensuring transparency in policy-
making, accountability of regulatory bodies, and meaningful public participation, green tax schemes risk de-
volving into mere administrative revenue-raising mechanisms, failing to achieve their intended environmental
objectives. The Aarhus Convention (1998), with its foundational pillars of access to environmental information,
public participation in decision-making, and access to justice in environmental matters, provides an essential
normative blueprint for such effective governance. It champions a shift from centralized, state-driven regula-
tion towards a “participatory regulatory system” that empowers citizens and ensures environmental policies are
both responsive and democratically legitimate.

In the context of Iran, the discourse on green taxation, while present, remains legally fragmented and underde-
veloped. Existing environmental legislation, including disparate provisions such as Article 27 of the 1400 Value
Added Tax Law which permits a nominal charge on polluting industries, falls short of establishing a coherent
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and unified fiscal regime. This legislative fragmentation, coupled with poor coordination with overarching envi-
ronmental laws like the Clean Air Law and the Soil Protection Law, hinders the creation of an integrated system
for pollution control and environmental harm compensation. Critically, the implementation of transparency-
enhancing measures, such as the Law on Publication and Free Access to Information (1387), has been hampered
by weak enforcement and information restrictions. Moreover, the absence of formal mechanisms for public
consultation on environmental tax policies and a clear legal pathway for citizens and civil society to challenge
adverse environmental decisions significantly undermine the principles of participatory governance champi-
oned by the Aarhus Convention. This article critically examines Iran’s legislative approach to green taxation,
highlighting its governance deficit and advocating for a transformative shift towards a participatory regulatory
model aligned with international best practices.

This research endeavors to conduct a critical analysis of the legislative discourse surrounding green taxation in
Iran, with a specific focus on evaluating its alignment with the procedural principles of participatory environ-
mental governance as advocated by the Aarhus Convention. The study aims to delineate the current conceptu-
alization, structure, and implementation of environmental fiscal instruments within the Iranian legal system and
to assess the systemic implications arising from the fragmented nature of its legal framework. Specifically, the
research seeks to achieve the following objectives: Firstly, to identify and scrutinize the principal legal provi-
sions within Iranian legislation that establish or influence environmental fiscal mechanisms. This includes an
examination of relevant statutes from tax, environmental, and broader economic regulatory domains. Secondly,
the study aims to analyze the structural limitations and ambiguities resulting from the dispersion of these provi-
sions across various legal texts and the conspicuous absence of a unified legal definition and policy framework
for green taxation.

Thirdly, the research critically evaluates the extent to which the existing Iranian legal framework upholds the
procedural tenets of transparency, robust public participation in environmental decision-making, and effective
access to justice in environmental matters, as championed by the Aarhus Convention. Ultimately, this study
posits that the current legislative discourse on environmental taxation in Iran is characterized by fragmentation
and administrative dominance, hindering its potential to foster sustainable environmental outcomes. It advo-
cates for a transition from this fragmented legislative landscape towards a more comprehensive and participa-
tory model of environmental regulation, thereby enhancing both the environmental efficacy and the democratic
legitimacy of governance in Iran.

Methodology

This research employs a descriptive-analytical methodology, underpinned by a critical legal approach. The
study’s foundation rests upon extensive library research and documentary analysis, involving a meticulous ex-
amination of primary legal sources, including statutes, regulations, and legislative texts pertinent to environ-
mental fiscal policy in Iran. Key legal documents scrutinized encompass the Value Added Tax Law (particularly
Article 27), the Direct Taxation Law (focusing on Articles 81 and 132), the Law on the Collection of Certain Gov-
ernment Revenues and Their Use in Specific Cases (Article 45(d)), the Law on Consolidation of Levies (Article
3(e)), the Law on Removing Some Obstacles to Industrial Production and Investment (2007), the Clean Air Law,
the Soil Protection Law, and the Law on Free Access to Information (2008). These provisions are analyzed to
understand their role in shaping Iran’s environmental fiscal landscape and to identify structural inconsistencies.
Furthermore, the study incorporates an analysis of constitutional provisions, notably Article 3(8) of the Consti-
tution of the Islamic Republic of Iran, and provisions within the Law on Permanent Provisions of Development
Plans (Articles 29(b) and 37(p, ch)), which address public participation and civil society engagement. The Aarhus
Convention is utilized as a normative framework to assess the Iranian legal system’s adherence to principles of
transparency, public participation, and access to justice in environmental matters. While Iran is not a signatory
to the Convention, its globally recognized procedural standards provide an invaluable benchmark for evaluating
the effectiveness and democratic legitimacy of environmental governance. This comparative approach allows
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for a critical assessment of the gaps within Iran’s current legal framework and informs recommendations for
reform towards a more participatory and coherent system of environmental regulation.

The findings of this research highlight several systemic failures in the current Iranian green tax discourse:
1. The Problem of Fragmented Legislation:

The study reveals that there is no comprehensive “Green Tax” law in Iran. Instead, the concept is scattered across
various statutes, including the Value Added Tax Law, the Environmental Protection Act, and numerous circulars.
This fragmentation creates legal ambiguity, as the revenue generated from these taxes/fines is often directed
to general state funds rather than environmental remediation, thereby eroding the “polluter pays” principle.

2. Failure to Align with the Aarhus Pillars:

¢ Access to Information: The research indicates that the mechanisms for disclosing environmental tax data are
opaque. The categorization of environmental data as “confidential” in administrative contexts prevents public
scrutiny, which is essential for evaluating whether tax rates are effectively curbing pollution.

* Public Participation: The legislative process for setting environmental fees and fines is largely top-down,
with no structured mechanism for civil society, environmental NGOs, or affected communities to participate
in the design or implementation of green tax policies.

* Access to Justice: There is a notable deficiency in legal standing for environmental NGOs to challenge arbi-
trary tax assessments or the misuse of environmental revenues. The lack of emergency remedies and special-
ized environmental courts further hampers the ability of citizens to demand accountability.

3. From Administrative Enforcement to Participatory Regulation:

The study finds that the current system relies heavily on administrative enforcement—where the government dic-
tates terms without public discourse. The findings suggest that the lack of institutionalized participation not only
undermines public trust but also results in inefficient tax designs that fail to account for local ecological contexts.

The legal discourse surrounding green taxation in Iran can be characterized as a reflection of a fragmented,
administration-centric, and non-participatory approach, which has yet to evolve into a cohesive and effec-
tive legal regime. Regulations pertaining to this domain are primarily manifested in the form of administrative
bylaws, circulars, and ad-hoc decisions by executive bodies, such as the Department of Environment or the
Ministry of Economic Affairs and Finance, rather than a comprehensive Green Taxation Act. This normative
fragmentation has led to a deficiency in legislative coherence and challenges in the effective implementation of
environmental policies. From a substantive standpoint, the prevailing discourse leans more towards short-term
revenue generation and a purely economic interpretation of taxation, rather than being grounded in the prin-
ciples of prevention, transparency, and accountability. Consequently, green taxation in Iran is largely viewed
as a fiscal tool rather than a mechanism for reforming environmental behaviors. In other words, the regulatory
function of this instrument has been neglected, and its deterrent potential against pollution or natural resource
degradation is not sufficiently pronounced.

In comparison with the principles enshrined in the Aarhus Convention, it is evident that the legal discourse on
green taxation in Iran faces significant shortcomings. Firstly, the lack of free access to accurate information
regarding polluting sources, the environmental impacts of activities, and the allocation of green tax revenues
has rendered policy-making in this area deficient in transparency and accountability. Furthermore, this has
contributed to a decline in public trust and engendered social resistance to its implementation. Secondly, the
absence of formal mechanisms for public participation in the policy-making and legislative process has mar-
ginalized civil society, specialized institutions, and even the private sector. The Aarhus Convention, conversely,
mandates states to provide genuine and effective opportunities for citizen participation in the development of

O




Homepage: https://lawecon.um.ac.ir >< Encyclopedia of Economic Law Journal

==
A/Z’!’,;s [Z ly

environmental regulations and policies. The lack of this dimension in Iran has resulted in green taxation lack-
ing the necessary social backing for its effectiveness. Thirdly, in the realm of access to environmental justice,
Iran’s legal framework has yet to achieve adequate development. Citizens and non-governmental organizations
have limited practical recourse for pursuing violations or demanding the proper enforcement of green taxation
regulations. The absence of a specialized judicial or quasi-judicial body in the domain of environmental taxa-
tion represents one of the most significant impediments to achieving environmental justice, an area recognized
within the Aarhus Convention as fundamental to guaranteeing the other two principles.

In summation, the legal discourse on green taxation in Iran is caught in a dichotomy between economic and
environmental objectives. While advanced legal systems design green taxation based on principles of environ-
mental justice, transparency, and public participation, Iran continues to grapple with the challenges of a lack of
comprehensive legislation, weak enforcement mechanisms, and the absence of transparent and participatory
processes. These deficiencies underscore the necessity for a profound re-evaluation and reform of the legisla-
tive and institutional framework for green taxation. The integration of the requirements and principles of the
Aarhus Convention can serve as an effective strategy for rectifying this situation, thereby facilitating a transition
from a fragmented and administrative discourse towards one that is participatory and accountable.

Keywords: Green Taxation, Regulation, Aarhus Convention, Legislative Discourse, Participatory Regulation.
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1.INTRODUCTION

The intersection of Law and Economics has fundamentally reshaped the landscape of modern jurisprudence.
Among the various legal disciplines, competition law stands as one of the primary domains where economic
theory and legal doctrine converge. Historically, the Economic Analysis of Law emerged from a growing realiza-
tion among jurists and economists that legal institutions and statutory frameworks exert profound influence on
the socio-economic equilibrium. Consequently, competition law, serving as a critical mechanism for govern-
ment intervention in the marketplace, constitutes a seminal subject for interdisciplinary inquiry.

In the late 1990s, the European Union (EU) initiated a paradigm shift in its approach to competition policy.
The European Commission launched an ambitious mission to align its antitrust framework with contemporary
economic theories. Over a rigorous decadal review, the Commission systematically dismantled outdated, form-
based assessments, replacing them with a sophisticated, effects-based framework known as the “More Eco-
nomic Approach.” This transition marked a departure from the view that competition is an end in itself; rather,
it established “Consumer Welfare” and “Economic Efficiency” as the teleological pillars of antitrust enforcement.
Under this new lens, the analysis of anti-competitive behavior, mergers, and abuse of dominance is no longer
restricted to rigid legalistic interpretations but is deeply rooted in market structure, firm conduct, and empirical
economic evidence. This approach recognizes that, in specific market contexts, monopolies may yield greater
efficiency than perfect competition, thereby necessitating a balanced, nuanced regulatory intervention rather
than a blind prohibition.

The European experience was not without friction. During the 1990s and early 2000s, the European Commis-
sion faced significant criticism from international scholars and practitioners, particularly in its interactions with
U.S. antitrust authorities, where it was often accused of clinging to antiquated economic dogmas. This pressure
catalyzed the subsequent evolution of EU competition law, specifically through the modernization of Articles
101 and 102 of the Treaty on the Functioning of the European Union (TFEU) and the amendment of the Merger
Control Regulation.
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In contrast, the evolution of competition law in Iran has been markedly different. Following the conclusion of
the Iran-Iraq war and the subsequent emphasis on economic liberalization and privatization, Article 44 of the
Constitution was reinterpreted to introduce competition rules into the Iranian legal system. However, the op-
erationalization of these rules has largely remained decoupled from the sophisticated economic methodologies
that characterize advanced jurisdictions. This article, for the first time, provides a critical evaluation of the ob-
jectives and enforcement mechanisms of Iranian competition law, juxtaposing them against the EU’s “More Eco-
nomic Approach” to identify systemic gaps and propose a path forward rooted in the economic analysis of law.

2.PURPOSE

The essential premise of this study is that competition is, at its core, an economic phenomenon that precedes its
legal classification. Legal statutes governing competition are merely the formal vessels for regulating inherently
economic market dynamics. Therefore, to address the complexities of anti-competitive practices, one must rely
on the toolkit of modern economic science—specifically, welfare economics and industrial organization theory.
The goals of competition law—namely economic efficiency and consumer welfare—are economic constructs.
Without a robust integration of economic analytical tools, these goals remain aspirational and ill-defined in legal
practice. Consequently, the primary purpose of this research is twofold. First, it aims to deconstruct the “More
Economic Approach” of the European Union, exploring its theoretical underpinnings and its practical applica-
tion in the assessment of firm behavior. Second, it seeks to rigorously evaluate the performance of the Iranian
Competition Council (ICC) against these benchmarks.

The urgency of this study is underscored by the current state of competition enforcement in Iran. Empirical
observation and existing legal literature suggest that the Iranian competition framework suffers from a lack of
institutional efficiency. Despite the presence of economic advisors, the decision-making process often relies
on formalistic legal reasoning rather than robust economic analysis. This study seeks to bridge this gap by de-
termining why this divergence exists, assessing the consequences of this methodological deficit, and proposing
a systematic transition toward an economics-based competition policy tailored to the Iranian market context.

3. METHODOLOGY

This research adopts a descriptive-analytical methodology to fulfill its objectives. The methodology is struc-

tured in three phases:

1. Conceptual Framework Construction: The study begins by detailing the evolution of the EU’s “More Econom-
ic Approach,” analyzing primary legal instruments, guidelines, and soft law (Notices and Communications)
issued by the European Commission between 2000 and 2009.

2. Comparative Analysis: The research systematically compares the EU’s effects-based methodology with the
current practice of the Iranian Competition Council. This involves an analysis of the statutory framework of
Article 44, as well as the procedural records of the Council’s decisions.

3. Synthesis and Evaluation: The study employs an interdisciplinary approach, utilizing theories from the “Eco-
nomic Analysis of Law” school (e.g., Chicago School and Post-Chicago economic theories) to evaluate the
Iranian framework.

The information collection strategy is library-based, incorporating secondary sources such as academic jour-

nals, books, and policy papers, alongside primary sources including EU legislative documents, TFEU articles, and

Iranian laws such as the “Implementation of General Policies of Article 44 of the Constitution.” The research

aims to synthesize these findings into actionable policy recommendations.

The findings of this research highlight six critical areas of divergence and systemic weakness:

1. From Form to Effect: The transition in the EU represents a shift from “Form-based” rules—where actions were
prohibited based on their legal description—to an “Effects-based” approach. This is fundamentally a shift from
Per se illegality toward a Rule of Reason, prioritizing economic efficiency over formalistic adherence.
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2. The Role of Soft Law: The EU’s success was not achieved through sweeping legislative amendments but
through the strategic use of soft law instruments. By publishing non-binding Notices, the Commission guided
administrative and judicial bodies toward economic logic, demonstrating that legal reform can be achieved
through interpretive shifts rather than radical legislative change.

3. Methodological Evolution: Post-reform, EU antitrust officers began utilizing quantitative economic modeling
in their assessments. This required a paradigm shift in the human capital of antitrust authorities, moving from
legal clerks to economic analysts capable of interpreting complex market data.

4. The Goal Mismatch in Iran: A study of the Iranian legislative framework reveals a focus on facilitating compe-
tition and prohibiting monopoly as abstract goals. Unlike the EU, Iranian law lacks a unified objective rooted
in efficiency and consumer welfare, leading to inconsistent enforcement.

5. Institutional Incapacity: The Iranian Competition Council exhibits significant deficiencies in applying el-
ementary economic concepts, such as supply-and-demand elasticity, market definition, and the calculation
of consumer harm. The procedural record indicates a heavy reliance on legal methodology, often ignoring the
economic realities of the cases at hand.

6. Extralegal Barriers: The research finds that the Iranian Competition Council is constrained by structural, po-
litical, and governmental interests. Government-owned enterprises and state-led economic policies create
significant obstacles, as the institutional framework is often ill-equipped to challenge the market power of
state-sanctioned entities.

This study set out to evaluate the objectives and enforcement of Iranian competition law in light of the Euro-
pean Union’s “More Economic Approach,” and its findings demonstrate that the analytical and normative frame-
work of Iranian competition law suffers from a fundamental deficiency: the absence of a coherent, economi-
cally-grounded goal-setting. While modern competition law has decisively moved beyond pure formalism and
rests upon an effects-based approach, ultimately directed toward the enhancement of efficiency and consumer
welfare, the prevailing practice of the Iranian Competition Council remains deeply formalistic and wedded to
a traditional legal methodology. The evidence assembled in this research indicates that, owing to the absence
of transparent guidelines for the economic assessment of markets, the decisions rendered by the Council are
frequently deprived of a rigorous foundation in microeconomic analysis.

The Goal of Competition Law: A Tale of Two Doctrines. The historical trajectory of EU competition policy illus-
trates a logical progression: it began with the broad political objective of market integration, evolved toward the
protection of the competitive process and economic freedom, and ultimately converged upon the sophisticated
goals of efficiency and consumer welfare. This transition was accomplished not through sweeping legislative
reform, but through the deliberate, stage-by-stage deployment of soft law instruments—legally non-binding
Notices and Communications—that compelled an effects-based assessment of business conduct across all three
pillars of EU antitrust law: Article 101 TFEU, EU merger control, and Article 102 TFEU. The “More Economic Ap-
proach” thus represents a philosophical reorientation: competition is no longer regarded as an end in itself, but
as a means to achieve better outcomes for consumers.

In stark contrast, the Iranian legal landscape remains trapped in a formalistic stage. A careful study of the law
implementing the General Policies of Article 44 of the Constitution, together with the practical proceedings of
the Competition Council, reveals that these two instruments are characterized by internal contradictions and
lack a unified theoretical foundation. The Iranian legislator, without giving due consideration to welfare effects
or efficiency defenses, has fixated on the abstract concept of “distortion of competition” as the touchstone
of illegality. This conceptual vagueness engenders a troubling dualism in the application of the law. On the
one hand, the Council applies a strict, form-based scrutiny to merger control, seemingly indifferent to such
economic realities as economies of scale, synergies, and product diversification—factors that modern antitrust
economics considers decisive in determining whether a concentration is pro- or anti-competitive. On the other
hand, the treatment of unilateral and multilateral abusive practices reveals an equally inconsistent degree of rig-
or. This asymmetry in the treatment of the various pillars of competition law is not accidental; it is symptomatic
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of a deeper institutional confusion and the absence of a philosophically coherent conception of competition
within the Iranian legal order. Such inconsistency, in turn, renders the enforcement of the law unpredictable
and economically suboptimal.

The Institutional and Political Economy Obstacles. Beyond these doctrinal and procedural deficiencies, the most
fundamental obstacle to an effective competition regime in Iran lies in the structure of the domestic economy and
the political economy that sustains it. Competition law is, by its very nature, the offspring and the guardian of the
free-market order: it presupposes a decentralized market in which the state acts as a neutral enforcer of the rules
of the game rather than as an active participant. In an economic structure in which the state is itself the largest
monopolist, and in which the composition of the Competition Council is dominated by governmental members—
thereby endowing the institution with an administrative and quasi-governmental character—structural conflicts of
interest become unavoidable. The research further reveals that the Council faces serious extra-legal constraints in
implementing the relevant laws. These constraints manifest themselves as state entrepreneurship, or “government
monopolization,” and as unscientific, interventionist policy-making driven more by partisan and political interests
than by economic reasoning. As a result, competition authorities, which in principle should serve as impartial
guardians of market competition, find themselves institutionally incapable of confronting the very state entities
that constitute the most significant concentrations of economic power. In this light, even the most sophisticated
economic toolbox—complex econometric calculations and a full embrace of the Rule of Reason—would be of lim-
ited utility so long as the shadow of state ownership and interventionist policy-making continues to loom over
the economy. A competition agency cannot effectively discipline a sovereign monopolist whose market power is
derived not from superior efficiency but from legal privilege and administrative fiat.

A Roadmap for Reform. The comparative analysis conducted in this study confirms that the Iranian competition
institution requires reforms both in its objectives and, to a more limited extent, in the letter of its law. How-
ever, the sequence of these reforms matters greatly. In the first stage, the goals and underlying motivations of
Iranian competition law must be redirected toward efficiency and consumer welfare. This realignment is not
merely cosmetic; it supplies the teleological compass without which all subsequent enforcement efforts remain
adrift. In the second stage, the Competition Council must integrate the teachings of economic science into its
investigations and inspections when confronting anti-competitive practices. Here, drawing inspiration from
the European Union’s experience, three concrete measures are warranted. First, economic expertise within
the Council and the National Competition Center must be systematically augmented, with economists playing
a more central and decision-influencing role in the deliberative process rather than serving as peripheral advi-
sors. Second, economic formulas, quantitative analysis, and market-based evidence should be mandatorily in-
corporated into the reasoning and documentation of every significant decision, thereby subjecting each case to
a verifiable regime of economic scrutiny. Third, institutional practices should be developed that institutionally
normalize an effects-based mindset, so that economic analysis becomes the default mode of antitrust reasoning
rather than an occasional and discretionary addendum.

A Concluding Reflection. Perhaps the most significant—and encouraging—conclusion of this study is that the
requisite transformation does not necessarily demand a formal amendment of the statutory text. By embracing
the philosophical foundations of the economic analysis of law, different principles of goal-setting and different
methods of enforcement can be pursued within the existing legal framework. The European experience demon-
strates that doctrinal evolution can occur through interpretation, soft law, and institutional practice, even ab-
sent radical legislative change. The same possibility exists in Iran. Yet this possibility can only be realized if the
underlying structural conditions are addressed: no set of procedural reforms will rescue a competition regime
from the gravitational pull of a state-dominated economy. The ultimate task, therefore, is twofold and simul-
taneous—to recalibrate the intellectual foundations of competition law toward welfare-based, effects-oriented
reasoning, and to reconfigure the institutional and economic environment so that the Competition Council can
genuinely function as an independent, economically literate, and effective guardian of competition. Only then
can Iranian competition law fulfill the promise that modern economic analysis holds out: competition as a dis-
ciplined, welfare-enhancing instrument of a dynamic market economy.

Keywords: EU’s “More Economic Approach”, Economic Analysis of Competition Law, Antitrust Enforcement,

Consumer Welfare, Efficiency
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3. Federal Trade Commission (FTC)
4. Boeing/McDonnell Douglas (Case IV/M.877) [ 1997 ] OJ L336 /16 , recital 9.
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1. INTRODUCTION

Digital markets have introduced new forms of competition based on data, algorithms, technological infrastruc-
tures, and network effects. Unlike traditional markets, competitive advantages in digital ecosystems are increas-
ingly shaped by the ability of firms to collect, process, and utilize large volumes of data. Among these resources,
big data has become a fundamental element of innovation, allowing firms to improve services, personalize
products, and develop new business models.

However, the competitive significance of big data is not limited to its positive effects. When large-scale datasets
are concentrated in the hands of dominant digital platforms, data may become a source of market power and an
important barrier to entry. Platforms with extensive user networks can continuously collect and analyze data,
improve their services, attract more users, and strengthen their competitive position. This self-reinforcing pro-
cess creates a data feedback loop that may make market access increasingly difficult for new entrants.

Entry barriers in digital markets differ from traditional barriers because they are not merely based on financial
resources or production capacity. They arise from a combination of technical, legal, structural, and behavioural
factors. Limited access to unique datasets, lack of interoperability, user lock-in, technological dependency, con-
tractual restrictions, and regulatory limitations on data processing and transfer may prevent new competitors
from effectively entering digital markets.

From the perspective of competition law, these developments require reconsideration of traditional approaches
to market power and exclusionary conduct. While access to data can promote innovation and efficiency, exces-
sive concentration or strategic control over data resources may restrict competition and reinforce the position
of incumbent firms. Therefore, competition authorities increasingly examine data-related issues in merger con-
trol, abuse of dominance cases, and digital market regulation.

This issue is particularly relevant for emerging digital economies, including Iran, where digital platforms are
expanding but comprehensive legal frameworks addressing data-driven competition concerns remain under
development. Although Iranian legal instruments have introduced certain principles regarding competition and
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digital platforms, a coherent framework for addressing entry barriers caused by big data has not yet been es-
tablished.

Accordingly, this research examines the relationship between big data and entry barriers in digital markets from
a competition law perspective. It analyses how data may create competitive advantages for dominant platforms,
identifies the main categories of data-related entry barriers, and evaluates legal mechanisms that can reduce
anti-competitive effects while preserving incentives for innovation.

2. PURPOSE

The primary purpose of this research is to analyse the role of big data in creating and strengthening entry
barriers in digital markets from a competition law perspective. While data is widely recognized as a driver of
innovation and efficiency, this study seeks to demonstrate that under certain conditions, the concentration
and exclusive control of data resources may limit competitive opportunities and reinforce the dominance of
established digital platforms.

More specifically, this research pursues several objectives. First, it aims to identify the specific characteristics of
big data that may transform it from an ordinary business resource into a significant competitive barrier. In this
regard, the study examines factors such as data uniqueness, scale advantages, network effects, and technologi-
cal capabilities that influence the competitive value of data.

Second, the research seeks to classify and analyse different types of entry barriers associated with big data
throughout the data lifecycle. Rather than treating data access as a single competitive issue, the study examines
barriers arising at different stages, including data collection, storage, processing, exploitation, and transfer. This
approach allows for a more comprehensive understanding of how digital platforms may obtain and maintain
competitive advantages.

Third, the study evaluates the role of legal and regulatory frameworks in either increasing or reducing data-
related entry barriers. While privacy, security, intellectual property, and data protection rules pursue legitimate
objectives, they may also influence competitive conditions by affecting the ability of firms to access and utilize
data. Therefore, the research examines the balance between protecting individual rights and maintaining effec-
tive competition.

Finally, the research aims to assess legal mechanisms capable of reducing harmful entry barriers while preserv-
ing incentives for innovation and investment. It evaluates whether traditional competition law doctrines, such
as refusal to deal and essential facilities, are suitable for addressing data-related exclusionary practices and
explores the potential contribution of interoperability requirements and digital market regulation.

3. METHODOLOGY

This research adopts a descriptive-analytical and comparative legal methodology to examine the relationship
between big data and entry barriers in digital markets. The study does not seek to measure the economic effects
of data concentration through empirical methods; rather, it analyses the legal and competitive implications of
data-driven market structures through doctrinal legal analysis and comparative examination of regulatory ap-
proaches.

The descriptive-analytical method is employed to identify and evaluate the mechanisms through which big data
may create or reinforce barriers to entry. In this framework, big data is examined not merely as an economic
asset, but as a strategic resource whose competitive significance depends on various factors, including ac-
cessibility, uniqueness, quality, processing capabilities, and integration with digital ecosystems. The research
analyses how these characteristics influence the ability of new entrants to compete with established platforms.
To provide a comprehensive assessment, the study adopts a lifecycle-based approach to data. Accordingly, en-
try barriers are examined across different stages of the data value chain, including data collection, storage, pro-
cessing, utilization, and transfer. At each stage, the research distinguishes between three categories of barriers:
technical barriers, legal barriers, and behavioural barriers. This classification enables a systematic evaluation of
the different sources of competitive disadvantages faced by new entrants in data-driven markets.

The comparative legal method is also employed to assess different regulatory responses to data-related compe-
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tition concerns. The study examines developments within the European Union and the United States, focusing
particularly on competition law enforcement, data protection regulations, and emerging digital market legisla-
tion. The analysis considers relevant frameworks such as the General Data Protection Regulation (GDPR), the
Digital Markets Act (DMA), U.S. antitrust approaches toward major digital platforms, and selected competition
cases involving companies such as Google, Apple, Meta, and Fitbit.

Furthermore, the research examines the Iranian legal framework in relation to data governance and digital com-
petition. Relevant domestic instruments, including the Law on Implementation of General Policies of Article 44
of the Constitution, the Supreme Council of Cyberspace’s document on supporting competition and preventing
monopoly in digital platforms, the Bill on Protection of Personal Data, and the Executive Guideline on Improving
User Privacy Protection, are analysed to determine their capacity to address data-related entry barriers.

The research also relies on the analysis of academic literature and institutional reports concerning big data and
competition law. Scholarly works addressing data-driven market power, network effects, interoperability, data
portability, and essential facilities doctrine are examined to develop the theoretical foundations of the study. In
addition, competition authorities’ decisions and judicial developments are considered to demonstrate how legal
systems have responded to challenges arising from data concentration.

Through this methodology, the research seeks to establish a balanced legal analysis that recognizes both the
pro-competitive and anti-competitive dimensions of big data. While data access may promote innovation and
improve market efficiency, excessive concentration and exclusionary control over valuable datasets may under-
mine competitive processes. Therefore, the methodological framework adopted in this study aims to identify
circumstances in which regulatory intervention is justified while avoiding unnecessary restrictions on innova-
tion and investment.

The findings demonstrate that big data has a dual competitive role in digital markets. On the one hand, it facili-
tates innovation, improves service quality, and enables firms to develop more efficient business models. On the
other hand, when access to valuable datasets is concentrated among dominant platforms, big data may function
as a significant barrier to entry and contribute to market concentration.

The research shows that data itself does not automatically constitute an entry barrier. Rather, competitive
concerns arise when specific conditions exist, including the uniqueness of datasets, difficulty of replication,
strong network effects, and the existence of advanced analytical capabilities. In such circumstances, established
platforms may obtain advantages that new entrants cannot easily overcome.

First, barriers may emerge at the stage of data collection. Dominant platforms often benefit from direct in-
teraction with large user networks, allowing them to continuously collect extensive datasets. This advantage
is reinforced by network effects because more users generate more data, and more data improves the quality
of services, attracting additional users. As a result, new entrants may face difficulties in obtaining comparable
datasets and building competitive services.

Data collection may also be restricted through behavioural strategies, including exclusive agreements, limita-
tions on third-party access, and practices that prevent users from transferring their information to alternative
platforms. Such practices may increase switching costs and strengthen the position of incumbent firms.
Second, significant barriers may arise in data storage and processing. Effective competition in digital markets
requires not only access to data but also the infrastructure and analytical capabilities necessary to transform
data into economic value. Large platforms often possess superior cloud infrastructure, artificial intelligence
technologies, and algorithmic capabilities, while smaller firms may lack the resources required to develop simi-
lar systems.

Moreover, technological dependence and data lock-in may prevent firms and users from easily transferring in-
formation between platforms. Differences in technical standards, proprietary systems, and high migration costs
may reduce competitive pressure and preserve the advantages of established providers.

Third, barriers may occur in data utilization and transfer. Even where competitors obtain access to certain data-
sets, they may not be able to compete effectively due to user lock-in, lack of interoperability, and difficulties in
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integrating data into alternative services. The accumulation of user history and personalized information within
a platform may discourage users from switching to competitors.

The research further indicates that legal rules have a complex relationship with competition. Privacy and data
protection regulations may impose limitations on data collection, processing, and transfer. These rules are es-
sential for protecting individual rights; however, they may also influence market dynamics by affecting firms’
ability to access and use data. Therefore, competition analysis should consider whether regulatory burdens
disproportionately affect smaller competitors or whether they apply equally across the market.

Regarding legal responses, the findings suggest that no single regulatory mechanism can address all forms of
data-related entry barriers. A combination of competition law tools and digital market regulation is required.
The essential facilities doctrine may provide a possible solution in exceptional cases where a dominant firm
controls indispensable data that cannot reasonably be replicated and refusal of access significantly restricts
competition. However, mandatory data sharing should be applied cautiously because excessive obligations may
weaken incentives for investment and innovation.

Merger control is another important mechanism. Data-driven acquisitions may increase concentration by al-
lowing large platforms to obtain valuable datasets or eliminate potential competitors. Therefore, competition
authorities should consider not only current market shares but also the impact of data accumulation on future
competition and innovation.

The findings also emphasize the importance of interoperability as a tool for reducing entry barriers. Technical
and data interoperability can decrease switching costs, limit user lock-in, and allow smaller firms to compete
more effectively. Recent European digital regulation demonstrates a movement toward imposing interoperabil-
ity obligations on major platforms, particularly where such obligations are necessary to preserve competitive
markets.

Finally, the study highlights the importance of creating a broader competitive digital infrastructure. Supporting
multi-homing, reducing dependence on individual platforms, and enabling innovative firms to access necessary
digital resources can strengthen competition without imposing excessive restrictions on successful companies.

This research demonstrates that big data has become one of the most influential factors shaping competition in
digital markets. Although data provides significant opportunities for innovation, efficiency, and the development
of new services, its concentration and strategic control by dominant digital platforms may create substantial
barriers to entry and weaken competitive dynamics.

The findings indicate that data-related entry barriers do not arise from the mere existence of large datasets.
Rather, they result from the combination of several factors, including access to unique and non-replicable data,
network effects, technological capabilities, user dependency, and the ability of dominant firms to integrate data
with advanced analytical tools. Therefore, the competitive significance of big data must be assessed within the
broader structure of digital ecosystems.

The analysis of different stages of the data lifecycle shows that entry barriers may emerge during data collec-
tion, storage, processing, transfer, and utilization. At the collection stage, dominant platforms benefit from large
user networks and continuous access to behavioural data. During storage and processing, differences in infra-
structure, cloud capabilities, and artificial intelligence technologies may create competitive disadvantages for
smaller firms. At the utilization and transfer stages, interoperability limitations, switching costs, and contractual
restrictions may prevent competitors from effectively accessing markets.

The research also highlights the complex relationship between competition law and other regulatory objectives,
particularly privacy and data protection. While restrictions on data use are necessary to protect users’ funda-
mental rights, regulatory frameworks should be designed in a manner that does not unintentionally reinforce
the market position of dominant firms or impose disproportionate burdens on smaller competitors. Achieving
an appropriate balance between data protection and competitive access is therefore a central challenge in digi-
tal market regulation.

From a legal perspective, addressing data-driven entry barriers requires a combination of traditional competi-

-



https://lawecon.um.ac.ir

N

‘\ Encyclopedia of Economic Law Journal >< A Competition Law Assessment of Entry...

tion law instruments and new regulatory approaches. The essential facilities doctrine may be relevant in excep-
tional cases where access to specific datasets is indispensable for competition. Merger control should consider
the long-term effects of data accumulation and the impact of data-driven acquisitions on potential competition.
Furthermore, interoperability and data portability obligations can reduce user lock-in, facilitate market entry,
and promote innovation by enabling greater interaction between digital services.

With regard to Iran, the current legal framework provides some preliminary mechanisms for addressing compe-
tition concerns in digital markets, particularly through the regulations concerning digital platforms and compe-
tition protection. However, these rules do not yet establish a comprehensive framework capable of addressing
the complex relationship between data concentration and market power. A more coherent approach requires
the development of specific rules on data access, interoperability, transparency obligations, and institutional
coordination between competition authorities and data governance bodies.

Ultimately, big data should not be considered solely as a private economic asset controlled exclusively by indi-
vidual firms, nor should it be subject to unrestricted compulsory sharing. Instead, it should be approached as a
strategic resource whose regulation requires balancing innovation incentives, privacy protection, and effective
competition. Such an approach can prevent excessive concentration of digital power while supporting the sus-
tainable development of competitive digital markets..

Keywords: Big Data; Entry Barriers; Data Access; Interoperability; Market Power.
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1. INTRODUCTION

The increasing complexity, continuity, and interdependence of contemporary commercial relationships have
exposed significant limitations in the traditional contractual paradigm, which largely conceptualizes contracts
as discrete transactions between autonomous parties whose rights and obligations can be specified in advance
and enforced through formal legal mechanisms. This paradigm becomes particularly problematic in long-term
and complex business relationships, where the parties operate under conditions of uncertainty, bounded ra-
tionality, technological change, fluctuating market demand, and incomplete information. In such circumstances,
it is often impossible, or economically inefficient, to identify and formally regulate all future contingencies at
the time of contract formation. The problem becomes even more significant in supply chains and outsourcing
arrangements, where the performance of one party directly affects the efficiency, quality, and continuity of the
activities of other parties within the network.

Relational contract theory emerged in response to precisely this limitation. Rather than treating a contract as
an isolated exchange of promises, the relational approach conceptualizes contractual obligations within the
broader social, economic, and institutional relationship between the parties. From this perspective, contrac-
tual performance is not determined exclusively by express terms and legally enforceable obligations; it is also
influenced by trust, reciprocity, cooperation, reputation, shared expectations, social norms, repeated interac-
tion, flexibility, and the parties’ mutual dependence. The theoretical foundations of this approach can be traced
particularly to the work of Ian Macneil and, more broadly, to the empirical and theoretical developments as-
sociated with legal realism and the critique of classical contract law. Macaulay’s empirical studies demonstrated
that business actors frequently rely on informal understandings, trust, negotiation, and continuing relationships
rather than resorting immediately to formal contractual remedies. Macneil subsequently developed a compre-
hensive theoretical framework in which contracts are situated on a continuum ranging from relatively discrete
transactions to highly relational exchanges.

The relational approach does not imply that formal contracts have become irrelevant. Rather, it challenges the
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assumption that formal contractual rules alone are sufficient to govern complex and evolving relationships. In
relational settings, the formal contract may establish a legal framework, allocate initial responsibilities, define
basic performance standards, and provide mechanisms for dispute resolution, while relational governance sup-
plements that framework by enabling the parties to respond to unforeseen circumstances through coopera-
tion, renegotiation, information exchange, mutual adjustment, and self-enforcement. Accordingly, relational
contracts should not necessarily be understood as a separate contractual category that replaces traditional
contracts. They are better regarded as a contractual approach or governance orientation whose intensity varies
according to the nature, duration, complexity, uncertainty, and social embeddedness of the relationship.

This perspective is particularly relevant to supply chain relationships. Modern supply chains are not merely
linear arrangements involving the movement of goods from suppliers to manufacturers and distributors; they
constitute complex networks characterized by interconnected flows of materials, information, financial re-
sources, technology, and knowledge. Their effective operation requires coordination among legally independent
actors whose interests are simultaneously distinct and interdependent. The growing reliance on outsourcing
further intensifies these interdependencies because firms increasingly transfer non-core activities to special-
ized suppliers in order to reduce costs, access specialized capabilities, increase flexibility, and concentrate on
their core competencies. Consequently, outsourcing frequently produces relationships in which the parties
must cooperate over time, exchange information, adapt to unforeseen circumstances, and sometimes make
relationship-specific investments.

In this context, the central issue is not merely whether a formal contract can be drafted, but whether the con-
tractual governance structure can effectively sustain cooperation when the future cannot be fully predicted.
Relational contracts may provide an alternative or complementary mechanism by which parties manage incom-
plete contracting, reduce opportunistic behavior, facilitate adaptation, support investment, improve quality, and
preserve long-term commercial relationships. The relevance of relational contracting is therefore particularly
evident where the value of the transaction depends on the continuation of the relationship and where termina-
tion, replacement, or switching is costly.

2. PURPOSE

This study aims to examine the nature, theoretical foundations, distinctive characteristics, and practical func-
tions of relational contracts, with particular emphasis on their application to supply chain relationships and the
outsourcing of commercial activities. The research seeks to address the conceptual and legal question of how
contractual relationships should be understood when the parties cannot fully determine their future rights and
obligations at the moment of contract formation and when the successful performance of the relationship de-
pends substantially on continuing cooperation beyond the express terms of the agreement.

More specifically, the study pursues five interrelated objectives. First, it seeks to clarify the conceptual meaning
and theoretical foundations of relational contracts and to identify their historical development within mod-
ern contract theory. Particular attention is given to the contributions of Macaulay and Macneil, whose works
challenged the assumptions underlying classical contract theory and emphasized the social and relational di-
mensions of contractual exchange. The study also seeks to clarify that although the theoretical formulation of
relational contract theory is strongly associated with American legal scholarship, particularly Macneil's work,
relational contracting is not confined to the United States or to the common-law tradition. Rather, relational
characteristics may emerge in commercial relationships operating under different legal systems.

Second, the research aims to distinguish relational contracts from classical and neoclassical models of contract-
ing. The classical model generally emphasizes discrete transactions, predetermined obligations, formal enforce-
ability, certainty, and the autonomy of the contracting parties. Neoclassical contract theory introduced greater
flexibility through concepts such as good faith, commercial usages, contextual interpretation, reliance, and
unconscionability, yet relational scholars argue that even the neoclassical model often continues to conceptual-
ize the contract primarily as an exchange rather than as an ongoing relationship. The present study therefore
examines the extent to which relational contracts represent a further conceptual development beyond both
classical and neoclassical models.
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Third, the study seeks to identify the principal relational norms that influence contractual performance. These
include role integrity, reciprocity, effectuation of consent, implementation of planning, power, propriety of
means, harmonization with the social matrix, solidarity, flexibility, preservation of the relationship, and the
coordination of relational conflicts. Such norms demonstrate that relational contracting cannot be adequately
explained solely through the language of enforceable promises. Instead, contractual performance is embedded
in a broader structure of social and economic expectations that evolves throughout the relationship.

Fourth, the research aims to investigate the practical functions of relational contracts in supply chain manage-
ment and outsourcing. In particular, it examines their capacity to facilitate continuous coordination, information
sharing, quality improvement, joint problem solving, adaptation to unforeseen events, risk and benefit sharing,
and the protection of relationship-specific investments. These functions are especially significant where formal
contractual provisions cannot adequately capture quality, effort, knowledge transfer, innovation, or other di-
mensions of performance that may be difficult to observe or prove before a third party.

Finally, the study seeks to determine the relationship between formal contractual governance and relational
governance. Rather than treating them as mutually exclusive alternatives, the research examines whether for-
mal and relational mechanisms can operate as complementary governance structures. The underlying objective
is to demonstrate how an appropriately designed combination of formal contractual provisions and relational
mechanisms can reduce transaction costs, mitigate opportunism, promote investment, and improve the resil-
ience and efficiency of long-term supply chain and outsourcing relationships.

3. METHODOLOGY

This article is based on analytic _ descriptive approach. The collection of information is done through the re-
view of articles and books by referring to the library, research centers and internet.

The findings demonstrate, first, that relational contracts should not be conceptualized simply as a distinct
contractual type alongside sale, supply, outsourcing, franchise, or employment contracts. Rather, relational
contracting represents a mode of contractual governance that can characterize different types of contracts to
varying degrees. Contracts exist along a continuum extending from relatively discrete transactions to highly
relational relationships. Even apparently discrete exchanges are embedded within broader social, institutional,
and economic contexts; however, the significance of relational factors increases as the duration, complexity,
uncertainty, interdependence, and specificity of the relationship increase.

Second, the study finds that the principal weakness of classical and neoclassical contracting in complex com-
mercial environments lies in the assumption that future contingencies can be adequately anticipated and al-
located in advance. In long-term supply and outsourcing relationships, this assumption is unrealistic because
changes in demand, technology, production conditions, quality requirements, costs, regulations, and market
conditions may require responses that could not reasonably have been specified when the original agreement
was concluded. Relational contracting addresses this problem by shifting part of the emphasis from ex ante
specification to ex post adaptation. Instead of attempting to regulate every possible contingency, the parties
establish a framework within which they can cooperate, negotiate, exchange information, and modify their
conduct as circumstances evolve.

Third, relational contracting is found to depend heavily on repeated interaction, mutual knowledge, and trust.
A supply chain relationship may initially begin as a discrete transaction, but repeated dealings can generate
familiarity, reputation, confidence, and expectations of future cooperation. These factors alter the incentives
of the parties. When future business is valuable, opportunistic conduct that produces short-term benefits may
threaten the continuation of the relationship and thereby impose greater long-term costs on the opportunistic
party. The value of the existing relationship therefore becomes an important source of self-enforcement.
Fourth, the research shows that the economic value of maintaining a relationship is closely connected to
switching costs and outside options. Where finding an alternative supplier or customer is difficult or costly, the
surplus associated with the existing relationship increases. Consequently, the parties have stronger incentives
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to preserve cooperation and comply with relational expectations. Conversely, where alternative partners are
readily available and switching costs are low, the disciplining effect of relational governance becomes weaker.
This finding demonstrates that relational self-enforcement is not based solely on trust or goodwill; it is also
supported by rational economic incentives generated by the expected value of future transactions.

Fifth, relational contracts provide an important mechanism for coordination and information exchange within
supply chains. Unlike transactional relationships in which information may be exchanged only when an immedi-
ate contractual need arises, relational governance encourages continuous communication. Repeated informa-
tion exchange allows the parties to develop mutual knowledge, identify problems at an earlier stage, and coor-
dinate responses to unforeseen events. Joint problem solving consequently becomes an integral component of
contractual performance rather than an exceptional response to breach.

Sixth, relational contracting can improve quality management in outsourcing and supply relationships. Quality
and effort may be observable to the contracting parties while remaining difficult to verify objectively before a
court. Under such conditions, a formal contract may encounter difficulties in linking payment or other contrac-
tual consequences to actual performance. Relational governance can address this problem through repeated
monitoring, information sharing, quality-related incentives, informal adjustments, and the possibility of reduc-
ing future benefits or terminating the relationship in response to persistent underperformance. Thus, relational
contracting can support not merely the maintenance of existing quality standards but also continuous quality
improvement and organizational learning.

Seventh, the findings establish a significant connection between relational contracts and relationship-specific
investment. In supply chains and outsourcing, suppliers may be required to invest in customized technology,
specialized equipment, additional capacity, employee training, knowledge transfer, or other assets whose value
outside the particular relationship is limited. Such investments expose suppliers to the risk of opportunistic be-
havior by the counterparty because the investor becomes dependent upon the continuation of the relationship.
Relational governance can mitigate this problem by increasing the expected value of future cooperation and
thereby encouraging the parties to undertake investments that would otherwise be economically risky.

The analysis further indicates that relational contracts may reduce both the risk of opportunistic exploitation
and the problem of underinvestment. Where the parties expect a sufficiently valuable stream of future benefits,
they may voluntarily make relationship-specific investments even where all future rewards cannot be legally
guaranteed. The expectation of continued business can therefore function as an incentive mechanism that sup-
ports efficient investment and strengthens cooperation.

Eighth, relational governance is found to provide an important mechanism for managing conflicts without im-
mediately resorting to formal legal remedies. In a relational relationship, disagreement does not necessarily
signal the end of the contractual relationship. Instead, negotiation, accommodation, renegotiation, and joint
adjustment may preserve the relationship while allowing the parties to respond to changing circumstances.
This feature is particularly important in supply chains, where termination of a supplier relationship may disrupt
production, distribution, information flows, and customer service. The preservation of the relationship may
therefore generate economic value for both parties even after a disagreement has arisen.

Ninth, the research demonstrates that relational self-enforcement does not mean the absence of sanctions.
Rather, sanctions operate differently from traditional legal enforcement. The possibility of losing future busi-
ness, reputation, access to future orders, accumulated relational benefits, and the opportunity to continue a
profitable relationship may constitute powerful incentives for compliance. Termination itself may function as a
significant relational sanction. A supplier that performs inadequately risks not only immediate economic con-
sequences but also the costs associated with finding a new customer and rebuilding a commerecial relationship.
Tenth, the findings confirm that formal and relational governance are complementary rather than necessarily
competing mechanisms. Formal contracts remain important because they provide the legal architecture of the
relationship, establish fundamental rights and duties, allocate risks, create accountability, and provide mecha-
nisms for dispute resolution. Relational governance supplements this framework by introducing flexibility, trust,
information sharing, cooperation, and adaptive capacity. The most effective governance structure in complex
supply chain and outsourcing relationships is therefore likely to be a hybrid arrangement in which formal con-
tractual provisions provide a stable legal foundation while relational mechanisms address those dimensions of
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the relationship that cannot be completely specified or enforced ex ante.

Overall, the findings suggest that the effectiveness of relational contracting depends on a combination of legal,
economic, and social conditions. Repeated interaction, mutual dependence, expected future benefits, reputa-
tion, trust, relationship-specific investment, switching costs, and the availability of alternative partners jointly
influence the strength of relational governance. Accordingly, relational contracts should not be understood as
informal substitutes for legally binding agreements, but as dynamic governance arrangements whose effective-
ness derives from the interaction of formal rules and relational norms.

The study concludes that relational contracts constitute a significant development in contemporary contract
theory because they provide a more realistic framework for understanding complex, long-term, and interde-
pendent commercial relationships. Their central contribution lies in recognizing that contractual performance
cannot always be reduced to the fulfillment of precisely defined obligations backed by formal legal sanctions.
In many commercial relationships, especially within supply chains and outsourcing arrangements, performance
is shaped by continuing interaction, mutual expectations, trust, reciprocity, cooperation, flexibility, reputation,
and the economic value of maintaining the relationship.

The relational approach does not reject the importance of formal contract law. On the contrary, the analysis
demonstrates that formal and relational mechanisms perform different but complementary functions. Formal
contracts provide certainty, establish the fundamental legal framework, allocate initial risks and responsibili-
ties, and provide remedies and dispute-resolution mechanisms. Relational governance, by contrast, enables the
parties to address incomplete contracting, respond to unforeseen circumstances, exchange information, solve
problems jointly, adjust performance, and preserve cooperation. The combination of these mechanisms is par-
ticularly valuable in commercial environments where uncertainty and interdependence make exhaustive ex ante
contractual specification impossible.

From the perspective of supply chain management and outsourcing, relational contracting offers several signifi-
cant advantages. It can strengthen trust and cooperation among suppliers, producers, distributors, and other
participants; facilitate continuous information exchange; improve quality; support joint learning and innovation;
reduce conflict and transaction costs; encourage relationship-specific investment; promote equitable sharing of
risks and benefits; and enhance the capacity of the supply chain to respond to unforeseen disruptions.

The study further concludes that the self-enforcing character of relational contracts is fundamentally con-
nected to the expected future value of the relationship. When parties attach substantial value to future coop-
eration and face meaningful costs in terminating the relationship or finding alternative partners, the threat of
losing future benefits creates incentives for compliance. In this sense, relational enforcement does not eliminate
rational self-interest; rather, it transforms the pursuit of self-interest from short-term opportunism into long-
term cooperation. Cooperation may therefore represent not a departure from economic rationality but a more
sophisticated form of rational behavior under conditions of repeated interaction and mutual dependence.

At the same time, relational contracting should not be romanticized as a system based exclusively on trust,
goodwill, or informal norms. Its effectiveness depends on the institutional and economic structure of the rela-
tionship. Excessive dependence, unequal bargaining power, low switching costs, weak outside options, or the
absence of adequate formal safeguards may undermine relational governance and increase the risk of oppor-
tunistic exploitation. Consequently, relational contracting should be accompanied by carefully designed formal
provisions that establish minimum standards of performance, protect essential interests, allocate significant
risks, and provide mechanisms for addressing serious breaches.

The principal legal implication of the research is therefore that modern contract law should move beyond an
exclusive focus on ex ante specification and judicial enforcement and should also recognize the dynamic and
relational dimensions of contractual performance. In long-term commercial relationships, legal interpretation
and contractual design should take account, where appropriate, of the parties’ established course of dealing,
commercial practices, legitimate expectations, cooperation, good faith, mutual dependence, and the broader
context in which contractual obligations are performed. Such an approach does not undermine contractual cer-
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tainty; rather, it can make contractual governance more responsive to the realities of contemporary commerce.
Ultimately, relational contracts can be understood as dynamic governance mechanisms situated between formal
legal enforcement and purely informal social cooperation. Their distinctive value lies in their capacity to com-
bine the stability of formal contractual structures with the adaptability of relational norms. In supply chains and
outsourcing arrangements, where uncertainty, specialization, information asymmetry, and relationship-specific
investment are particularly pronounced, this combination can provide a more effective basis for sustainable co-
operation than either rigid formalism or purely informal arrangements. The future of contractual governance in
complex commercial relationships therefore lies not in replacing formal contracts with relational mechanisms,
but in designing integrated contractual frameworks in which legal rules and relational governance mutually
reinforce one another.

Keywords: relational contracts, supply chain, Supply chain management, outsourcing
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